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OA.SES 

IN   THE 

SUPREME  COURT  OF  ALABAMA. 


DECEMBEE    TEEM,    1876. 

Smith  v.  The  State. 

Indictment  against  Retailer  of  Spirituous  Liquors. 

1.  Constitutionality  of  ad  of  March  18,  1875,   "  to  render  more  explicit  and  to 
provide  for  the  belter  enforcement  of  the  provisions  of  lava  in  reference  to  the  sale  or 
yiving  away  of  spirituous,  vinous,  or  matt  liquors. " — The  act  approved  March  18, 
1875,  entitled  "  An  act  to  render  more  explicit  and  to  provide  for  the  better 
enforcement  of  the  provisions  of  law  in  reference  to  the  sale  or  giving  away  of 
spirituous,  vinous,  or  malt  liquors  in  this  State  "  (Sess.  Acts  1874-5,  p.  280), 
is  not  yiolative  of  the  constitutional  provision,  contained  in  the  second  section 
of  the  fourth  article,  which  declares  that  "each  law  shall  contain  but  one  sub- 
ject, which  shall  be  clearly  expressed  in  its  title." 

2.  Challenge  of  juror  for  cause  ;  when  made,  or  waived.  — In  capital  felonies, 
a  juror  who  has  been  accepted  and  sworn,  whether  he  be  one  of  the  regular 
pannel  or  a  talesman,  cannot,  without  the  consent  of  the  prisoner,  be  after- 
wards set  aside,    nor  challenged,    for  cause  existing   when  he  was  sworn, 
although  such  cause  was  not  discovered  until  after  he  had  been  accepted  and 
sworn  ;  but,  in  cases  of  misdemeanors,  and  felonies  not  capital,  a  regular  juror 
may  be  challenged  for  cause  at  any  time  before  he  is  by  some  positive  act  ac- 
cepted ;  mere  silence  as  to  him  while  challenging  other  regular  jurors,  when 
they  are  called  together  to  the  box  by  the  order  of  the  court,  is  not  a  waiver  of 
the  right  to  challenge  him  for  cause  subsequently  discovered  ;  and  as  to  tales- 
men, the  right  of  challenge  for  cause,  discovered  after  acceptance,  though  pre- 
viously existing,  may  be  exercised  at  any  time  before  the  juror  is  sworn,  or  at 
least  before  the  ceremony  of  administering  the  oath  to  him  is  begun.     (Over- 
ruling Stalls  v.  The  Stale,  28  Ala.  25.) 

3.  Same;  what  is  good  cause. — In  any  criminal  case,  whether  a  felony  or 
misdemeanor,  it  is  a  good  ground  of  challenge  for  cause  by  the  State,  that  a 
person  will  not  as  a  juror  convict  on  circumstantial  evidence. 

4.  Same, — On  the  trial  of  a  person  for  selling  liquor  to  a  man  of  "known 
intemperate  habits,"  a  juror  who  served  on  the  trial  of  another  person,  charged 
with  selling  to  the  same  man,  may  bo  challenged  for  cause  on  that  ground,  or 
set  aside  by  the  court,  although  the  statute  (Eev.  Code,  §  4180)  does  not  ex- 
pressly declare  him  subject  to  challenge  for  •cause.     (Overruling  Boggs  v.  The 

VOL.  LV.  (2)    . 


2  SUPREME  COURT  LDec-  Term> 

[Smith  v.  The  State.] 

State,  45  Ala.  30,  and  Lyman  v.  The  Stale,  45  Ala.  72,  in  which  the  specified 
grounds  of  challenge  were  held  to  be  exclusive  of  all  others.) 

5..  Organization  of  petit  jury;  .supplying  vacancies. — On  the  trial  of  misde- 
meanors, and  felonies  not  capital,  vacancies  in  the  petit  jury,  caused  by  the 
challenge  and  discharge  of  regular  jurors,  may  be  supplied,  at  the  discretion 
of  the  court,  either  by  calling  other  regular  jurors,  or  by  summoning  talesmen; 
and  the  exercise  of  this  discretion  is  not  revisable  on  error. 

6.  To  what  witness  may  testify. — A  witness,  well  acquainted  with  the  habits 
of  the  person  to  whom  liquor  was  sold  by  the  defendant,  may  testify  that  he  is 
ft  man  "  of  intemperate  habits,"  but  not  that  he  is  "  of  koton  intemperate  liabits." 
(Overruling  Stanlty  &  Elliot  v.  The  State,  26  Ala.  2(i) 

7.  What  constitutes   "  intemperate  habits  ;"  question  of  fact  for  jury. — The 
frequent  use  of  intoxicating  liquors  to  an  excess,   producing  either  drunken- 
ness or  any  change,  mental  or  physical,  from  the  natural  condition  of  sobriety, 
constitutes   "intemperate  habits"  within  the  meaning  of  the  statute  (liev. 
Code,  §  3618);  and  whether  a  person  is  "of  intemperate  habits,"  is  a  question 
of  fact  for  the  determination  of  the  jury. 

8.  Selling  liquor  to  person   of  '•'•known   intemperate   habits;"  constituents   of 
offense;   guilty  knoivltdge. — To  authorize  a  conviction  for  selling  liquor  to  a 
person  "of  known  intemperate  habits,"  the  jury  must  be  satisfied  from  the 
evidence  that  the  deleudaut  had  knowledge  of  such  intemperate  habits  ;  and 
they  may  infer  guilty  knowledge  on  his  part,  from  the  fact  that  he  had  good 
reason  to  believe  that  such  were  the  habits  of  that  person  ;  but  this  is  an  in- 
ference of  fact  to  be  drawn  by  the  jury,   and  not  a  presumption  of  law  to  be 
drawn  by  the  court. 

9.  Same;  charge  as  to  guilty  knowledge. — The  notoriety  of  the  intemperate 
habits  of  the  person  to  whom  the  liquor  was  sold,   in  the  neighborhood  in 
which  the  defendant  resided,  is  a  fact  from  which  the  jury  may  infer  knowl- 
edge by  him  of  such  habits  ;  but  a  charge  which,  in  effect,  instructs  them  that 
they  are  bound  to  infer  knowledge  by  him  from  that  fact,  is  an  invasion  of 
their  province,  and  therefore  erroneous. 

FROM  the  Circuit  Court  of  Choctaw. 

Tried  before  the  Hon.  LUTHER  E.  SMITH. 

The  indictment  in  this  case,  which  was  found  in  May, 
1876,  charged  that  the  defendant,  Eichard  B.  Smith,  "  did 
sell,  or  give  away,  to  John  H.  Wilson,  a  man  of  known  in- 
temperate habits,  spirituous,  vinous,  or  malt  liquors,  without 
the  requisition  of  a  physician  for  medical  purposes."  The 
defendant  demurred  to  the  indictment — 1st,  because  it  was 
founded  on  the  act  approved  March  18,  1875,  entitled  "  An 
act  to  render  more  explicit  and  to  provide  for  the  better  en- 
forcement of  the  provisions  of  law  in  reference  to  the  sale  or 
giving  away  of  spirituous,  vinous,  or  malt  liquors  in  this 
State,"  "and  said  title  does  not  express  said  law;"  2d,  "be- 
cause said  act  contains  two  distinct  subjects,  the  first  relating 
to  criminal  matters,  and  the  second  to  civil  matters  only ;" 
3d,  "  because  said  act  fails  to  set  out  or  contain  the  law  or 
laws  so  explained,  revised,  or  amended;"  4th,  "because  said 
act  is  a  revision,  or  amendment,  of  the  laws  heretofore  exist- 
ing on  the  subject  of  selling  or  giving  away  spirituous  liquors, 
and  fails  to  contain  the  law  or  laws  so  revised,  amended,  or 
explained."  The  court  overruled  the  demurrer,  and  the  de- 
fendant then  pleaded  not  guilty. 
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"  On  the  trial,"  as  the  bill  of  exceptions  states,  "  the  fol- 
lowing proceedings  were  had :  Jury  number  one  were  or- 
dered to  take  their  places  in  the  jury-box,  and,  the  State 
having  challenged  two,  and  the  defendant  four  of  said  jurors, 
and  four  jurors  having  been  called  from  jury  number  two, 
they  took  their  seats  in  the  box.  The  solicitor  then  asked 
the  court  to  allow  him  to  ask  a  juror  a  question,  and,  per- 
mission being  given,  asked  one  of  said  jurors,  if  he  would 
convict  upon  circumstantial  evidence;  to  which  said  juror 
answered,  that  he  would  not.  The  solicitor  then  asked  the 
court  to  excuse  said  juror  for  cause,  and  as  a  person  unfit  to 
serve  on  the  jury,  and  the  court  excused  him ;  to  which  ac- 
tion and  ruling  the  defendant  objected  and  excepted.  The 
court  then  asked  the  remaining  nine  jurors,  ex  mero  motu,  if 
any  of  them  had  been  members  of  the  jury  which,  during 
the  present  term  of  the  court,  had  tried  another  defendant 
charged  with  selling  liquor  to  John  H.  Wilson,  a  man  of 
known  intemperate  habits,  to  whom  the  defendant  in  this 
case  was  charged  with  selling  liquor ;  and  four  of  them  hav- 
ing replied  that  they  had  served  on  the  jury  in  said  other 
case,  the  court  thereupon,  ex  mero  motu,  excused  them  from 
serving  on  the  jury  in  this  case ;  to  which  action  of  the  court 
the  defendant  then  and  there  objected  and  excepted.  There 
were  then  left,  of  the  regular  jurors,  no  others  except  those 
accepted,  or  challenged  and  excused,  as  above  set  forth,  who 
had  not  been  members  of  the  jury  in  said  other  case ;  and 
the  court  thereupon  instructed  the  sheriff  to  summon  by- 
standers to  complete  the  jury.  The  defendant  insisted  that 
the  jury  should  be  completed  from  the  regular  jurors ;  but 
the  court  refused  to  so  order,  and  the  defendant  then  and 
there  objected  and  excepted  to  said  action  and  refusal.  The 
sheriff  then  summoned  four  bystanders  to  complete  the  jury, 
two  of  whom  were  excused  by  the  defendant,  and  the  court 
then  ordered  the  sheriff  to  summon  other  bystanders  to  com- 
plete the  jury ;  to  which  the  defendant  excepted.  After  the 
jury  was  thus  completed,  and  before  the  talosrnen  were  sworn, 
the  solicitor  asked  the  court  to  alloAV  him  to  ask  one  of  the 
jurors,  whether  he  would  convict  upon  circumstantial  evi- 
dence ;  to  which  the  defendant  objected,  but  the  court  over- 
ruled his  objection,  and  allowed  the  question  to  be  asked  ; 
and  the  juror  having  replied,  that  he  would  not,  the  solicitor 
asked  that  said  juror  be  excused  ;  to  which  the  defendant 
objected,  and  excepted  to  the  action  and  ruling  of  the  court 
allowing  it.  The  court  then  ordered  the  sheriff  to  fill  the 
place  of  said  juror  by  summoning  one  of  the  bystanders;  to 
which  the  defendant  objected,  and  reserved  an  exception." 

Several  witnesses  were  introduced  on  the  part  of  the  pros- 
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ecution,  and  several  by  the  defendant,  who  testified  as  to  the 
intemperate  habits  of  John  H.  Wilson,  the  person  to  whom 
the  liquor  was  sold,  and  who  was  himself  examined  as  a  wit- 
ness on  the  part  of  the  State.  Among  these  witnesses,  A. 
Abney,  a  witness  for  the  State  and  a  merchant  in  the  town 
in  which  the  defendant's  place  of  business  was  situated,  testi- 
fied, that  said  Wilson  had  for  several  years  done  most  of  his 
business  with  the  house  of  Abney  &  Co.;  that  he  had  fre- 
quently seen  Wilson  drunk  on  the  streets  in  said  town ;  that 
he  was  a  man  of  "known  intemperate  habits;"  "that  he 
knew  some  other  persons  in  and  around  Butler,"  the  town  in 
which  the  defendant's  shop  was  situated,  "  who  knew  the 
fact  of  his  intemperate  habits,  but  he  could  not  say  that  the 
defendant  knew  it ;  and  that  he  had  never  heard  said 
Wilson's  character  for  intemperance  discussed."  "  The  de- 
fendant thereupon  moved  the  court  to  exclude  from  the  jury 
the  statement  of  said  witness,  '  that  said  Wilson  was  a  man 
of  known  intemperate  habits ;'  and  he  reserved  an  exception 
to  the  overruling  of  his  motion  by  the  court."  Several  other 
exceptions  were  reserved  by  the  defendant  to  similar  rulings 
of  the  court  on  questions  of  evidence,  which  require  no  par- 
ticular notice. 

The  court  charged  the  jury,  in  writing,  as  follows :  "  Be- 
fore the  State  can  ask  a  verdict  of  guilty  in  this  case,  the 
solicitor  must  show,  by  satisfactory  proof,  that  the  de- 
fendant sold  or  give  away  spirituous  liquors,  to  a  person  of 
known  intemperate  habits,  within  twelve  months  before  the 
finding  of  this  instrument,  and  that  this  was  done  in  Choctaw 
county.  When  the  solicitor  has  shown  this  by  evidence,  he 
has  a  right  to  ask  a  verdict  of  guilty,  unless  the  defendant 
shows  some  good  reason  why  he  should  be  acquitted.  (There 
are  some  facts  which  are  admitted :  that  the  witness  Wilson 
bought  spirituous  liquors  from  the  defendant,  in  this  county, 
within  twelve  months  before  the  finding  of  the  indictment  ; 
and  these  facts  are  not  disputed.)  The  State  insists,  that 
said  Wilson  was  a  man  of  known  intemperate  habits,  and 
that  the  evidence  shows  the  defendant  must  have  known  his 
character  in  the  community  in  which  he  has  lived  for  the 
past  four  years ;  and  the  defendant  denies  that  said  Wilson 
was  a  man  of  known  intemperate  habits.  Wliat  are  the 
facts  ?  What  is  necessary  to  constitute  a  man  of  known  in- 
temperate habits?  In  Webster's  Dictionary,  intemperate 
habits  are  thus  defined :  '  1.  In  a  general  sense  :  want  of 
moderation  or  due  restraint ;  excess  in  any  land  of  action  or 
indulgence.  2.  Habitual  indulgence  in  drinking  of  spirituous 
liquors,  with  or  without  intoxication.'  Worcester,  another 
standard  authority,  says :  '  Intemperance  is  the  excessive, 
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immoderate  indulgence  in  intoxicating  liquors.'  A  habit  is  a 
tendency,  or  aptitude,  for  the  performance  of  certain  actions, 
acquired  by  custom,  or  a  frequent  repetition  of  the  same  act. 
Was  said  Wilson  a  man  of  intemperate  habits  ?  Does  the 
evidence  show  that  he  frequently  indulged  immoderately, 
and  to  an  excess,  in  drinking  intoxicating  liquors  ?  If  you 
believe  that  said  Wilson  was  a  man  of  intemperate  habits, 
and  that  he  bore  that  character  in  the  community  where  he 
lived,  and  where  the  defendant  lived,  was  that  character 
known  to  the  defendant,  and  does  the  evidence  show  that  he 
must  have  known,  or  had  good  reason  to  believe,  that  said 
Wilson  was  a  man  of  known  intemperate  habits,  at  the  time 
he  sold  the  liquor  to  said  Wilson?  If  so,  the  defendant  must 
be  convicted.  It  is  for  the  jury  to  say,  from  all  the  evidence, 
whether  the  defendant  knew  the  character  of  said  Wilson ; 
and  they  may,  in  connection  with  the  other  facts  in  the  case, 
look  to  the  fact  that  others  in  the  same  community  knew  his 
character.  The  defendant  insists,  however,  that  the  evidence 
is  not  sufficient  to  convince  the  jury,  beyond  a  reasonable 
doubt,  that  he  is  guilty  as  charged  in  the  indictment.  What 
is  a  reasonable  doubt  ?  A  doubt,  which  requires  an  ac- 
quittal, must  be  actual  and  substantial ;  not  mere  possibility, 
or  speculation. .  It  is  that  state  of  the  case,  which,  after  the 
entire  consideration  and  comparison,  leaves  the  minds  of  the 
jury  in  such  condition  that  they  cannot  say  they  feel  an 
abiding  conviction  to  a  moral  certainty  of  the  charge.  The 
defendant  insists,  that  he  cannot  be  rightfully  convicted, 
because  he  did  not  intend  to  violate  the  law.  Ignorance  of 
the  law  is  no  excuse ;  and  if  the  defendant  intended  to  sell 
the  liquor,  and  knew,  or  had  good  reason  to  believe,  that  said 
Wilson  was  a  man  of  known  intemperate  habits  at  that  time, 
then  he  would  be  guilty,  for  the  law  presumes  that  every 
sane  man  intends  the  natural  consequences  of  his  own  acts." 
The  court  further  charged  the  jury,  at  the  request  of  the 
solicitor,  as  follows :  "  While  it  is  not  a  legal  presumption — 
that  is,  a  presumption  of  law — it  is  a  presumption  of  fact, 
that  what  is  notorious  in  the  neighborhood,  is  known  to  the 
defendant,  if  he  lives  in  the  neighborhood."  To  this  charge, 
and  to  those  parts  of  the  affirmative  charge,  above  copied, 
"  which  define  habit,  and  the  definition  there  given  of  a  per- 
son of  known  intemperate  habits,"  and  to  the  words  which 
are  italicized,  the  defendant  excepted ;  and  he  then  requested 
several  charges  in  writing,  of  which  the  court  refused  to  give 
the  following :  1.  "  The  single  habit  of  getting  drunk,  even 
separately,  does  not  constitute  intemperate  habits."  2.  "A 
person  who  gets  drunk  at  intervals  of  several  months,  or  not 
more  than  once  or  twice  a  year,  is-  not  a  person  of  known  in- 
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temperate  habits."  3.  "  The  mere  fact  that  a  man  gets 
drunk  occasionally,  in  the  neighborhood  in  which  the  defend- 
ant resides,  is  only  a  circumstance  going  to  show  his  knowl- 
edge of  the  fact,  but  is  not  conclusive."  4.  "  A  person  who 
gets  drunk  occasionally,  is  not  a  person  of  known  intemperate 
habits."  5.  "If  the  jury  believe,  from  the  evidence,  that 
Wilson's  intemperate  habits  were  notorious  in  the  com- 
munity in  which  he  lives,  yet,  if  such  notoriety  is  not  traced 
directly  to  the  defendant,  he  is  not  guilty  as  charged." 

The  overruling  of  the  demurrer  to  the  indictment,  and  the 
several  rulings  of  the  court  to  which  exceptions  were  re- 
served on  the  trial,  as  above  stated,  are  the  matters  now 
presented  for  revision. 

S.  H.  SPEOTT,  with  GLOVEE  &  TAYLOR,  for  defendant. 
JNO.  W.  A.  SANFOED,  Attorney-General,  for  the  State. 

BBICKELL,  C.  J. — 1.  The  only  question  presented  by 
the  demurrer  to  the  indictment  is  the  constitutionality  of  the 
act,  approved  March  18,  1875  (Pamph.  Acts  1874-5,  p.  280), 
entitled  "  An  act  to  render  more  explicit  and  to  provide  for 
the  better  enforcement  of  the  provisions  of  law,  in  reference 
to  the  sale  or  giving  away  of  spirituous,  vinous,  or  malt 
liquors  in  this  State."  This  question  was  fully  considered  in 
Adler  v.  State,  at  the  present  term,  and  the  constitutionality 
of  the  act  affirmed. 

2.  Indictments  for  misdemeanors,  or  for  felonies  which 
may  not  be  punished  capitally,  are  triable  by  the  regular 
jurors  summoned'  for  the  week,  or  for  the  term,  if  the  term 
does  not  exceed  one  week.  These  jurors  are  organized  by 
the  court,  on  the  day  to  which  they  are  summoned,  into 
separate  pannels,  and  numbered  jury  one  and  two.  They  are 
sworn  generally  ;  not  for  the  trial  of  a  particular  issue,  but 
well  and  truly  to  try  all  issues,  and  execute  all  writs  of  in- 
quiry, which  may  be  submitted  to  them,  and  true  verdicts  to 
render  according  to  the  evidence.  When  a  cause  is  called  for 
trial,  it  is  in  the  discretion  of  the  court  to  cause  either  pannel 
to  take  the  box ;  and  the  pannel  called,  on  taking  their  seats, 
are  subject  to  challenges.  If  the  indictment  is  for  a 
felony  which  may  be  punished  capitally,  special  jurors  are 
summoned,  including  the  regular  juries.  From  the  special 
jurors  summoned  a  jury  is  drawn  and  selected.  As  the  name 
of  each  person  so  summoned  is  drawn,  though  he  may  be  of 
the  regular  juries,  he  is  examined  by  the  court  touching  his 
qualifications,  and  to  ascertain  if  he  is  subject  to  challenge 
for  cause.  If  on  such  examination  he  is  found  of  the  requisite 
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qualifications,  and  not  subject  to  challenge  for  cause,  he  is 
put  first  on  the  State,  and  then  on  the  defendant ;  and  if  ac- 
cepted by  each,  he  is  sworn  for  the  trial  of  the  issue  in  the 
particular  case.  After  having  been  accepted  and  sworn,  he 
cannot,  without  the  consent  of  the  prisoner,  be  set  aside,  or 
challenged,  for  any  cause  existing  at  the  time  he  was  sworn, 
although  such  cause  was  not  discovered  until  after  he  had 
been  accepted  and  sworn. — State  v.  Williams,  3  Stew.  454 ; 
State  v.  Morea,  2  Ala.  275 ;  Stalls  v.  State,  28  Ala.  25 ;  Mc- 
Fadden  v.  Commonwealth,  23  Penn.  12. 

This  rule  cannot  be  applied  to  indictments  for  misde- 
meanors, or  for  felonies  not  capital,  except  as  to  talesmen ; 
because  the  regular  jurors  of  the  week,  or  term,  are  not 
sworn  for  the  trial  of  the  particular  case,  but  generally — for 
the  trial  of  all  issues  which  may  be  submitted  to  them ;  and 
the  oath  is  administered  before  the  State  or  the  defendant 
has  the  opportunity  of  interposing  a  challenge.  As  to  these 
jurors,  the  right  of  challenge  for  cause  exists,  until,  by  some 
positive  act,  the  juror  is  selected  by  the  State  and  the  de- 
fendant. The  mere  calling  of  the  juror  to  the  bar,  by  the 
order  of  the  court,  and  the  challenge  of  other  jurors  called 
at  the  same  time,  without  the  acceptance  or  challenge  of  the 
particular  juror — mere  silence  in  regard  to  him — the  parties 
not  having  been  required  to  elect  or  reject  him,  is  not  an  ab- 
solute waiver  of  the  right  to  challenge,  if  good  cause  be  sub- 
quently  shown,  and  it  is  apparent  such  cause  was  not  sooner 
discovered,  or  was  not  improperly  withheld.  Talesmen, 
when  summoned  and  drawn  to  supply  deficiencies  in  such 
juries,  are  put  on  the  State  and  the  defendant,  for  acceptance 
and  rejection,  as  they  are  drawn,  and  are  not  sworn  until 
after  their  acceptance ;  or,  if  the  right  of  peremptory  chal- 
lenge has  been  exhausted,  until  an  opportunity  is  afforded 
for  challenge  for  cause.  The  challenge  of  talesmen,  for  exist- 
ing cause,  must  precede  the  administration  of  the  oath.  Af- 
ter the  ceremony  of  the  administration  of  the  oath  is  com- 
menced, the  right  of  challenge  for  existing  cause  is  lost, 
alike  to  the  State  and  to  the  defendant. 

In  Stalls  v.  State  (25  Ala.  25),  it  was  held,  that'  the  State 
lost  the  right  of  challenge  for  cause,  if  the  talesman  had 
been  accepted,  though  the  cause  of  challenge  was  discovered 
after  acceptance,  and  interposed  before  he  was  sworn.  We 
are  not  inclined  to  follow  this  ruling.  If  the  court  is  satis- 
fied that  the  cause  of  challenge  was  discovered  after  the  ac- 
ceptance of  the  juror,  and  before  he  is  sworn — that  it  has 
not  been  withheld  from  mere  caprice,  or  from  some  improper 
motive,  the  challenge  should  not  be  disallowed.  The  right 
of  the  State,  and  of  the  defendant,  is  to  a  fair  trial,  by  an 
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honest,  impartial,  intelligent  jury.  The  defendant  does  not 
acquire  a  right,  by  the  acceptance  of  a  juror  who  is  subject 
to  challenge  for  cause,  to  be  tried  by  him.  The  State  does 
not  lose  the  right  to  interpose  the  challenge,  so  long  as  the 
juror  is  not  sworn.  Until  then,  the  matter  of  his  selection 
and  qualification  is  not  complete.  It  is  the  administration 
of  the  oath  wThich  qualifies  him,  and  frees  him  from  chal- 
lenge for  cause,  by  the  State,  or  by  the  defendant.  It  does 
not  distinctly  appear  from  the  bill  of  exceptions  that  the 
State,  or  the  defendant,  when  the  court  allowed  the  first 
challenge  for  cause,  had  passed  upon  and  accepted  the  ju- 
rors challenged.  In  reference  to  the  jurors  subsequently 
challenged,  it  does  not  appear  whether  they  were  of  the  reg- 
ular jury,  or  of  the  talesmen.  If  they  were  of  the  talesmen, 
the  challenge  was  not  too  late.  If  of  the  regular  jurors, 
whether  the  challenge  was  in  time,  depends  upon  whether  the 
State  and  the  defendant  had  previously  elected  them  by  any 
positive  act. 

3.  The  statute  declares  that,  on  trials  for  offenses  which 
may  be  punished  capitally,  or  by  imprisonment  in  the  peni- 
tentiary, it  is  ground  of  challenge  for  cause  by  the  State, 
that  a  juror  is  of  the  opinion  a  conviction  should  not  be  had 
on  circumstantial  evidence. — R.  C.  §  4182.  The  purpose  of 
this,  and  of  all  the  statutes  in  reference  to  juries  and  jurors, 
is  to  secure  to  the  State,  and  to  the  accused,  a  trial  by  an 
honest,  impartial,  intelligent  jury  of  resident  citizens.  The 
enumeration  of  particular  grounds  of  challenge  was  not  in- 
tended to  exclude  others,  which  affect  the  integrity,  or  the 
indifference,  or  the  intelligence  of  the  juror,  and  which,  if 
disallowed,  would  disappoint  the  objects  of  a  trial  by  jury. — 
State  v.  Marshall,  8  Ala.  302.  The  law  commands  a  convic- 
tion for  a  misdemeanor,  or  a  felony,  on  circumstantial  evi- 
dence, if  the  circumstances  are  so  strong  and  conclusive  as 
to  exclude  any  other  reasonable  hypothesis  than  that  of  the 
guilt  of  the  accused.  If  would  be  singular,  if  such  evidence 
was  to  be  addressed  to  a  juror,  whose  opinions  were  formed 
and  fixed  against  its  sufficiency,  before  its  introduction,  and 
before  he  was  instructed  as  to  the  legal  rules  by  which  its 
sufficiency  was  to  be  tested.  There  are  misdemeanors,  in 
which  knowledge  of  a  particular  fact  is  an  indispensable  ele- 
ment of  the  offense.  The  proof  of  knowledge,  in  such  cases, 
is  most  often  dependent  on  circumstantial  evidence.  The 
knowledge  is  to  be  inferred  from  facts,  or  circumstances, 
which  may  be  proved.  In  the  present  case,  the  State  was 
bound  to  prove  that  the  person  to  whom  the  defendant  had 
sold  or  given  spirituous  liquor  was  of  intemperate  habits, 
and  that  the  defendant  knew  it.  There  was  not,  and  but  sel- 
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dom  can  there  be,  direct  proof  of  such  knowledge.  The  fre- 
quency and  publicity  of  his  intoxication,  in  the  immediate 
vicinity  of  the  defendant's  residence  and  place  of  business, 
and  the  knowledge  of  his  habits  in  the  community,  and  by 
those  not  more  intimate  in  intercourse  with  him  than  the  de- 
fendant, were  circumstances  from  which  the  jury  were  au- 
thorized to  infer  that  the  defendant  had  knowledge  of  such 
habits.  The  administration  of  justice  would  merit,  and  soon 
sink  into  contempt,  if  a  juror  was  called  as  the  final  trier  of 
the  evidence,  who,  however  honestly,  had  formed  an  opinion 
upon,  and  prejudged  its  sufficiency.  It  is  good  ground  of 
challenge  for  cause  by  the  State,  in  any  case,  whether  of  fel- 
ony or  misdemeanor,  that  the  juror  holds  to  such  an  opin- 
ion of  the  law,  that  he  cannot,  or  will  not,  convict  on  circum- 
stantial evidence,  however  strong  it  may  be. — 1  Bish.  Cr.  Pr. 
§916. 

4.  The  law,  common  and  statutory,  is  careful  to  exclude 
from  the  jury-box  a  juror  who  has,  in  any  degree,  prejudged 
the  issue  he  is  to  try ;  or  who  is  under  any  bias,  or  want  of 
impartiality,  which  would  prevent  him  from  hearing,  trying, 
and  determining  fairly.  The  juror  who  has  a  fixed  opinion 
as  to  the  guilt  or  innocence  of  the  accused,  which  would 
bias  his  verdict,  is  excluded  by  statute.  The  grand  juror, 
who  has  indicted  the  accused,  is  excluded  by  the  common 
law,  though  he  hears  only  the  evidence  for  the  State. — Bird- 
song  v.  State,  47  Ala.  68.  Or,  if  there  has  been  a  mistrial,  no 
member  of  the  jury  failing  to  agree  is  competent  as  a  juror 
on  the  second  trial. — 1  Bishop's  Cr.  Pr.  §  913.  There  seems 
to  have  been  a  trial  of  another  defendant,  for  an  offense 
identical  with  the  offense  charged  in  the  present  indictment — 
the  giving  or  selling  spirituous  liquor  to  John  H.  Wilson,  a  man 
of  known  intemperate  habits.  The  gist  of  the  offense,  in  each 
indictment,  was  the  character  of  the  person  to  whom  the 
liquor  was  sold  or  given,  and  the  knowledge  by  the  defend- 
ant of  such  character.  The  controverted  facts,  on  the  trial 
of  the  present  indictment,  were,  the  character  of  Wilson's 
habits,  and  the  defendant's  knowledge  of  that  character. 
The  fact  of  sale  of  the  liquor  was  clearly  shown,  and  there 
wTas  no  conflict  of  evidence  on  that  point.  If  the  contro- 
versy, on  the  former  trial,  was  confined  to  these  facts,  it  is 
apparent  the  jurors  on  that  trial  were  not  impartial.  They 
had  formed  and  expressed  an  opinion^  which,  of  necessity, 
would  bias  their  verdict.  The  issues  in  the  two  causes,  and 
the  evidence  to  prove  or  disprove  them,  are  so  identical  that 
wo  think  the  court  was  justified  in  assuming  the  jurors  on 
the  first  trial  were  disqualified.  If  a  juror  had  announced 
to  the  court,  that  he  had  formed  and  expressed  an  opinion 
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that  Wilson  was,  or  was  not,  of  intemperate  habits,  it  would 
have  been  the  duty  of  the  court,  at  any  time  before  he  was 
sworn,  or  before  he  was  accepted  by  the  defendant  and  the 
State,  if  it  was  not  necessary  to  swear  him  in  the  particular 
case,  without  waiting  a  challenge  for  cause,  to  exclude  him 
from  the  jury.  The  impartiality  of  the  jury-box,  the  purity 
of  the  administration  of  justice,  would  require  it.  Upon 
Wilson's  habits,  the  jurors  excluded  had  passed ;  and  having 
passed  upon  them,  they  had  already  adjudged  one  of  the 
most  material  issues,  or  facts  in  issue,  involved  in  the  trial  of 
the  present  indictment.  They  were  as  incompetent  as  if 
they  had  been  jurors  on  a  former  mistrial. — 1  Bish.  Or.  Pr. 
§§  912-13. 

The  cases  of  Boggs  v.  State  (45  Ala.  30),  and  Lyman  v. 
State  (Ib.  72),  are  in  conflict  with  the  views  we  have  ex- 
pressed, and  are  in  conflict  with  the  case  of  State  v.  Marshall, 
8  Ala.  302.  The  error  of  the  decision,  in  these  cases,  lies  in 
the  supposition,  that  there  are  no  causes  for  the  exclusion  of 
jurors,  except  such  as  are  enumerated  as  challenges  for 
cause  in  the  statute.  The  incorrectness  of  that  supposition 
is  shown  in  the  subsequent  case  of  Birdsong  v.  State  (47  Ala. 
68),  in  which  it  was  held,  that  a  grand  juror  was  not  a 
competent  petit  juror,  on  the  trial  of  an  indictment  found 
by  the  jury  of  which  he  was  a  member.  The  true  rule, 
we  think,  is  that  expressed  in  State  v.  Marshall  And  we 
cannot  doubt  it  is  the  duty  of  the  court,  when  it  shall  ap- 
pear satisfactorily  that  any  person  called  as  a  juror  has 
not  the  requisite  qualifications  of  integrity,  impartiality, 
or  intelligence,  at  any  time  before  he  has  been  elected 
by  the  State  and  the  defendant,  to  reject  him.  The  State 
certainly  has  no  interest,  and  the  defendant  has  no  right,  to 
introduce  into  the  jury-box  unfit  persons.  It  is  the  duty  of 
the  court  to  guard  against  their  introduction. 

5.  When,  on  a  trial  for  a  misdemeanor,  or  a  felony  which 
may  not  be  punished  capitally,  vacancies  in  a  petit  jury  are 
caused  by  challenges,  or  by  the  rejection  or  discharge  of  ju- 
rors by  the  court,  it  is  within  the  discretion  of  the  court  to 
direct  such  vacancies  to  be  supplied,  either  by  calling  jurors 
from  the  regular  pannels  in  attendance,  or  by  summoning 
talesmen  from  the  bystanders,  or  from  the  county  at  large. — 
E.  C.  §§  4090-91 ;   Wilson  v.  State,  31  Ala.  371. 

6.  In  Stanley  &  Rlliott  v.  State  (26  Ala.  26),  it  was  held 
competent  for  a  witness  to  state  that  a  person  was  of  knoivn 
intemperate  habits.      The  general  rule  is,  that  the  opinions  of 
a  witness,  as  to  the  existence  of  a  fact,  or  his  inferences  or 
conclusions  from  facts,  are  not  evidence.     In  the  case  re- 
ferred to,  the  court  say :  "  The  question  as  to  the  intemper- 
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ate  habits  is  purely  one  of  fact ;  and  it  can  make  no  differ- 
ence in  principle,  that  being  the  case,  that  the  matter  in  rela- 
tion to  which  the  witness  is  required  to  speak  is  made  up  of 
more  than  one  fact."  The  only  authority  cited  by  the  court 
is  Massey  v.  Walker  (10  Ala.  288),  in  which  it  was  held  that 
"  a  witness  was  properly  permitted  to  testify  that  another,  at 
a  particular  time,  was  'largely  embarrassed  by  debt.'  "  If  a 
witness  should  testify  to  such  a  state  of  facts  as  clearly  and 
satisfactorily  proves  that  his  acquaintance  with  a  particular 
person  was  of  such  character  that  he  must  know  his  habits, 
and  must  know  whether  he  was  given  to  the  immoderate  use 
of  intoxicating  liquors;  if  he  should  show,  by  the  facts 
stated,  these  habits,  as  they  fell  within  his  observation,  it 
may  be  proper  to  permit  him  to  state,  in  connection  with  the 
facts,  that  the  person  was  of  intemperate  habits;  as  it  would 
be  proper  for  him,  after  having  stated  his  opportunities  or 
ability  to  testify  in  reference  to  the  particular  fact,  to  state 
that  the  same  person  was  sane  or  insane. — Norris  v.  State,  16 
Ala.  776 ;  Florey  v.  Florey,  24  Ala.  241 ;  Powell  v.  State,  25 
Ala.  21 ;  Stuckey  v.  Bellali,  41  Ala.  700.  But  it  cannot  be  per- 
missible for  him  to  state  that  these  facts  were  known.  Then 
he  testifies  to  the  inference  which  the  jury  must  draw  from 
all  the  evidence — he  is  substituted  to  their  place,  and  the 
conclusion,  which  is  the  result  of  the  exercise  of  their  judg- 
me.it  on  all  the  evidence,  would  be  reduced  to  a  fact  which 
the  witness  would  prove.  We  cannot  concur  in  the  opinion 
expressed  in  Stanley  &  Elliott  v.  State,  supra. 

1.  The  use  of  intoxicating  liquors  to  drunkenness,  or  to 
an  obvious  change,  mentally  or  physically,  or  both,  from  the 
natural  condition  of  sobriety,  is  an  acquired  habit.  The  fre- 
quent repetition  of  the  use,  producing  the  change,  renders 
the  man  of  intemperate  habits.  When  the  facts  are  before 
the  jury,  they  will  not  fail  to  determine  whether  the  habit 
is,  or  is  not,  imputable  to  the  particular  person.  The  fact  is 
determinable,  as  the  fact  of  habit  would  be  determinable  in 
reference  to  any  other  matter.  Is  there  a  frequent  repetition 
of  the  immoderate  use  of  intoxicating  liquors  ?  If  the  op- 
portunity is  present,  will  there  be,  judging  from  past  con- 
duct, a  repetition  of  such  excessive  use  ?  If  so,  and  there 
is  knowledge  of  the  past  conduct,  the  law  commands  all  to 
abstain  from  selling  or  giving  to  him  vinous,  spirituous,  or 
malt  liquors. 

8.  It  may  be  that  Wilson  was  "  of  intemperate  habits  ;" 
but,  if  these  habits  were  unknown  to  the  defendant,  the  of- 
fense with  which  he  is  charged  was  not  committed.  If  the 
defendant  had  good  reason  to  believe  that  such  were  Wil- 
son's habits,  the  existence  of  the  reason  is  a  fact,  or  circum- 
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stance,  from  which  the  jury  may  infer  the  guilty  knowledge. 
The  inference,  or  presumption,  to  be  drawn  from  the  fact,  lies 
within  the  province  of  the  jury — it  is  not  a  presumption  of 
law. — 1  Green.  Ev.  §  44.  There  are  many  cases  in  which 
knowledge  of  the  particular  facts  is  essential ;  as  on  an  in- 
dictment for  uttering  a  forged  instrument,  knowledge  of  its 
false  character  on  the  part  of  the  utterer  must  be  shown. 
That  he  had  good  reason  to  believe  such  was  its  character, 
is  a  fact  or  circumstance  which  may  be  shown  to  the  jury  in 
proof  of  knowledge,  but  it  is  not  conclusive— it  is  simply  a 
fact,  on  which  the  jury  may  found  the  presumption  of  knowl- 
edge. So,  on  an  accusation  of  receiving  stolen  goods,  cir- 
cumstances may  be  shown  which  may  lead  to  the  conclusion 
that  the  defendant  had  good  reason  to  believe  the  goods 
were  stolen.  These  circumstances  are  admissible  in  evi- 
dence, and  on  them  the  jury  may  found  the  presumption  of 
guilty  knowledge.  Whether  the  presumption  shall  be  drawn 
from  them,  lies  within  the  province  of  the  jury.  In  instruct- 
ing the  jury  that  the  defendant  was  guilty,  if  he  had  good 
reason  to  believe  Wilson  was  of  intemperate  habits,  the 
court  invaded  the  province  of  the  jury.  It  was  assuming 
that  the  presumption  from  the  fact  was  matter  of  law,  and 
not  of  fact,  to  be  drawn  by  the  jury. 

9.  In  Stallings  v.  State,  33  Ala.  425,  overruling  Stanley  & 
Elliott  v.  State,  26  Ala.  26,  it  was  held  that  the  notoriety  of 
the  intemperate  habits  of  the  person  to  whom  the  liquor  was 
sold,  in  the  neighborhood  in  which  the  defendant  resided,  is 
a  fact  proper  to  be  submitted  to  the  jury,  for  their  consid- 
eration in  determining  whether  the  defendant  had  knowledge 
of  such  habits.  If,  from  the  fact  of  notoriety,  the  jury  should 
draw  the  inference  of  knowledge,  it  would  be  an  inference  of 
fact.  Whether  the  inference  is  just  and  legitimate,  it  is  the 
province  of  the  jury  to  determine.  The  charge  given  at  the 
instance  of  the  solicitor  is  so  expressed  that  the  jury  were 
probably,  we  may  say  certainly,  impressed  with  the  convic- 
tion that  they  were  bound  to  inter  the  guilty  knowledge  from 
the  fact  of  notoriety;  and  thus  invaded  their  province. 
Whether  the  inference  of  knowledge  should  be  drawn,  de- 
pends on  the  degree  of  notoriety,  the  opportunity  of  the 
defendant  to  acquire  knowledge  of  it,  and  his  opportunities 
to  observe  or  to  be  informed  of  the  habits  of  the  person. 
The  jury  must  be  left  free,  to  pronounce,  from  all  the  evi- 
dence, whether  they  are  satisfied  the  defendant  had  the 
knowledge  which  renders  his  act  criminal. 

For  the  errors  noticed,  the  judgment  must  be  reversed,  and 
the  cause  remanded.  The  defendant  will  remain  in  custody, 

untO  discharged  by  due  course  of  law. 
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Weed  v.  The  State. 

Indictment  against  Retailer  of  Spirituous  Liquors. 

1.  Sufficiency  of  indictment. — An  indictment  for  selling  liquor  to  a  minor 
(Rev.  Code,  §  3610),  which  alleges  that  the  sale  was  made  "without  the  con- 
sent of  the  parent,  guardian,  or  person  having  the  legal  charge  of  the  said  " 
minor,  is  not  demurrable,   because  it  omits  the  word  master  after  the  word 
guardian,  as  used  in  the  statute.     (Overruling  Bryan  v.  The  State,  45  Ala.  bG.) 

i.  Proof  of  infancy. — An  uncle  of  the  youth  to  whom  the  liquor  was  sold, 
having  known  him  since  infancy,  may  testify,  "judging  from  his  size  and  ap- 
pearance when  I  first  saw  him,  twenty  years  ago  last  fall,  I  can  and  do  say, 
that  he  is  not,  to  the  best  of  my  belief,  twenty-one  years  of  age  now;"  such 
testimony  is  not  secondary  evidence;  nor  is  it  rendered  inadmissible,  because 
the  parents  of  the  minor,  who  are  shown  to  reside  in  the  county,  are  not  in- 
troduced as  witnesses. 

3.  Charge  to  jury  as  to  evil  consequences  of  crime,  and  authorizing  fine  to  repress 
it. — In  charging  the  jury,  on  a  trial  under  an  indictment  for  selling  liquor  to 
a  minor,  the  judge  may  properly  call  their  attention  to  the  evil  consequences- 
resulting  to  society  from  that  offense,  and  instruct  them  that,  if  they  find  the 
defendant  guilty,  they  should  impose  on  him  such  a  fine,  not  exceeding  the 
statutory  limit,  as  may  deter  him  and  others  from  future  violations  of  the  law. 

FROM  the  Circuit  Court  of  Talladega. 
Tried  before  the  Hon.  GEO.  H.  CRAIG. 

GEO.  W.  PARSONS,  for  the  defendant. — 1.  The  demurrer 
to  the  indictment  ought  to  have  been  sustained. — JJryan  v. 
The  State,  45  Ala.  86. 

2.  The'  objections  to  Bell's  testimony  were  well  taken. 
He  was  allowed  to  state  his  opinion,  which  was  very  indefi- 
nite, and  at  best  but  secondary  evidence  ;  while  the  parents 
of  the  alleged  minor  were  not  introduced,  although  it  was 
shown  that  they  resided  in  the  county ;  and  Law  himself  tes- 
tified as  to  his  own  age,  "  from  the  family  bible  at  home." 
The  law  requires  the  best  evidence  of  which  the  case  is  sus- 
ceptible.— Norton  v.  Tlie  State,  30  Ala.  527 ;  Scales  v.  Desha, 
16  Ala.  308 ;  Glover  v.  Millings,  2  S.  £  P.  28. 

3.  The  charge  of  the  court  to  the  jury  reads  more  like  a 
speech  for  the  prosecution,  than  a  calm  statement  of  the 
principles  of  law  applicable  to  the  case.     It  is  argumenta- 
tive, evasive,  and  calculated  to  mislead  the  jury,  if  it  does 
not  invade  their  province ;  and  it  consists  largely  of  state- 
ments about  matters  as  to  which  there  was  no  evidence.— 
Cotkrane  v.  Moore,  1  Ala.  423  ;  Salomon  v.  The  State,  28  Ala. 
83 ;  1  Brickell's  Digest,  338,  §  41.     That  it  did  influence  the 
jury  greatly  to  the  prejudice  of  fhe  defendant,  is  shown  by 
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their  verdict  fining  him  $500,  the  limit  of  the  law,  when  there 
were  no  circumstances  of  aggravation  in  the  case,  and  they 
might  well  have  believed,  from  the  evidence,  that  he  acted  in 
good  faith,  and  without  any  criminal  intent. 

JNO.  W.  A.  SANFOKD,  Attorney-General,  for  the  State.— 
1.  The  indictment  pursues  the  statutory  form,  and  must  be 
deemed  sufficient. — Eev.  Code,  §  4141 ;  Form  No.  31,  p.  811. 

2.  Questions   of   pedigree,   including  births,   marriages, 
deaths,  £c.,  may  be  proved  by  hearsay  evidence. — 1  Greenl. 
Ey.  §§  103, 104 ;  Childress  v.  Cutter,  16  Missouri,  24-47.     The 
witness  Bell  stated  the  facts  on  which  his  opinion  was  founded, 
and  which  showed  that  he  was  competent  to  testify  as  to  the 
age  of  Law. 

3.  The  exception  to  the  charge  of  the  court  is  general, 
and  too  indefinite. — Chatteaux  v.    The  State,  52  Ala.  388; 
Jacobson  v.  The  State,  at  the  present  term. 

MANNING,  J.— Section  3619  of  the  Eevised  Code  makes 
it  penal  to  sell,  give,  or  deliver  any  vinous,  fermented,  or 
spirituous  liquors,  "to  any  minor,  apprentice,  student,  or 
pupil,"  <fec.,  "  without  the  consent  of  the  parent,  guardian, 
master,  or  other  person  having  the  legal  charge  of  such  mi- 
nor, apprentice,  student,  or  pupil,"  &c.  The  indictment 
against  appellant  is,  that  he  "  sold,  gave,  or  delivered  to  one 
John  Law,  a  minor,  vinous,  fermented,  or  spirituous  liquors, 
without  the  consent  of  the  parent,  guardian,  or  person  hav- 
ing the  legal  charge  of  the  said  John  Law,"  &c.  And  this  is 
exactly  according  to  the  form  prescribed  in  the  Eevised  Code 
of  an  indictment  for  this  ofiense,  except  that  the  form  does 
not  contain  the  word  "  legal "  before  charge.  A  demurrer  to 
the  indictment  was  overruled ;  and  it  is  insisted  that  this 
was  erroneous,  because  the  indictment  omitted  the  word 
"  master,"  used  in  the  section  creating  the  crime.  It  is  true 
that,  in  Bryan  v.  The  State  (45  Ala.  86),  it  was  held,  that  the 
omission  of  the  word  "  master,"  and  of  the  word  "  legal,"  in 
the  similar  indictment  in  that  case  for  selling  spirituous 
liquors  to  a  minor,  made  it  insufficient,  although  neither 
word  was  contained  in  the  form  prescribed  by  the  Code. 
We  cannot  adopt  that  ruling.  "  Master,"  in  the  statute,  is 
introduced  in  relation  to  "  apprentice,"  and,  perhaps,  "  stu- 
dent or  pupil;"  and  certainly  may  not  be  carried  into  the  in- 
dictment, when  the  offense  charged  is  the  sale  of  the  forbid- 
den liquor  to  a  minor.  Indeed,  since  master,  as  used  in  the 
section,  comes  under  the  general  description  of  a  "  person 
having  the  charge  of  such  .  .  apprentice,  student,  or 
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pupil,"  and  is  not  contained  in  the  form  of  indictment  that 
has  been  provided  by  the  legislature  for  the  offense,  we  are 
of  opinion  that  the  omission  of  it  from  the  indictment  would 
not  vitiate,  even  if  the  charge  was  of  a  sale  of  such  liquors 
to  one  of  them.  There  was  no  error  in  overruling  the  de- 
murrer. The  case  of  Bryan  v.  The  State  is  overruled. 

2.  There  was  no  objection  to  the  testimony  given,  proba- 
bly with  reluctance,  by  the  minor  Law,  that  he  was  not, 
when  he  testified,  twenty-one  years  old.     The  sale  of  spirits 
to  him,  which  was  the  cause  of  the  prosecution,  took  place 
two  years  before  that  time ;  so  that,  in  the  absence  of  any 
evidence  to  the  contrary,  the  fact  of  his  minority  at  the  time 
of  such  sale  was  established,  if  the  jury  did  not  disbelieve 
the  witness.     In  reference  to  the  testimony  of  Bell,  the  uncle 
of  Law,  counsel  are  in  error,  in  treating  it  and  arguing  up- 
on it  as  secondary,  or  hearsay  evidence.     We  are  not  under 
the  necessity  of  considering  whether  or  not  it  was  admissi- 
ble on  the  ground  of  the  well  known  exception  to  the  gen- 
eral rule,  when  matters  of  pedigree  are  to  be  proved.     Mr. 
Bell  testified  that,  when  he  came  from  South  Carolina  to 
Alabama,  twenty  years  and  a  few  months  before  that  time, 
he  found  John  LaAv  a  small  infant  less  than  one  year  old. 
True,  he  could  not  say  what  his  age  was  exactly,  but  he  did 
testify  :     "  Judging  from  his  size  and  appearance  when  I  first 
saw  him,  twenty  years  ago  last  fall,  1  can  and  do  say,  that 
he  is  not,  to  the  best  of  my  belief,  twenty-one  years  of  age 
now."     The  indictment  in  the  cause  was  found  by  the  grand 
jury  eighteen  months  before  this  testimony  was  given,  and 
the  sale  of  the  liquor  was  proved  to  have  been  made  in  the 
spring  before.     It  was  shown  that  Law's  parents  were  still 
living,  and  resided  in  the  county,  whence  it  was  further  sup- 
posed that  there  "  was  some  sort  of  record  of  Law's  age  also 
within  the  reach  of   the  court ;"  and  thereupon  the  testi- 
mony of  Bell  was  objected  to,  as  secondary  evidence  only. 
But  the  fact  that  the  parents  might  be  able  to  prove  the  date 
of  Law's  birth  with  more  exactness  than  Bell  could,  does 
not  'pake  his  testimony  what  is  called  secondary  evidence. 
Although  it  might  not  be  so  satisfactory  as  theirs,  it  is  of 
the  same  nature — original,  direct  testimony  of  what  he  saw 
of  a  child  that  had  grown  up  from  a  small  infant  within  his 
view.     The  objection  to  the  testimony  was,  therefore,  proper- 
ly overruled. 

3.  It  is  not  error  on  the  part  of  a  judge,  in  charging  the 
jury,  to  call  their  attention  to  the  consequences  to  society, 
and  especially  to  the  evil  to  the  youth  of  the  country,  of  suf- 
fering the  retailers  of  spirituous  liquors  to  sell  such  liquors 
to  them  ;  or  to  inform  the  jury  that  if,  upon  the  evidence, 
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they  find  the  defendant  guilty,  they  should  impose  such  a 
fine  upon  him  as  would  deter  him  and  others  from  thus  vio- 
lating the  law  hereafter.  This  but  expresses  the  object  of 
the  law ;  and  we  do  not  find  that,  in  explaining  it  to  the  jury, 
the  bounds  were  transcended  which  are  necessary  to  prevent 
a  presiding  judge  from  invading  the  province  of  the  jury,  or 
doing  injustice  to  a  defendant  on  trial. 

Let  the  judgment  of  the  Circuit  Court  be  affirmed. 


Adler  v.  The  State. 
Pause  v.  The  State. 
Simon  v.  The  State. 

Indictments  against  Retailers  of  Spirituous  Liquors, 

1.  Constitutionality  of  act  of  March  18,  1875,   "to  render  more  explicit  and  to 
provide  for  the  better  enforcement  of  the  provisions  of  law  in  reference  to  the  sale  or 
giving  away  of  spirituous,  vinous,  or  malt  liquors. " — The  act  approved  March  18, 
1875,  entitled  "An  act  to  render  more  explicit  and  to  provide  for  the  better 
enforcement  of  the  provisions  of  law  in  reference  to  the  sale  or  giving  away  of 
spirituous,  vinous,  or  malt  liquors  in  this  State  "  (Sess.  Acts  1874-5,  p.  280),  is 
not  violative  of  the  constitutional  provision,  contained  in  the  second  section 
of  the  fourth  article,  which  declares  that  '  'each  law  shall  contain  but  one  sub- 
ject, which  shall  be  clearly  expressed  in  its  title." 

2.  Judicial  knowledge  of  meaning  of  words,  and  of  Webster's  Dictionary. — The 
court  will  take  judicial  notice  of  the  meaning  of  the  words  ' '  matt  liquor, "  as 
used  in  a  penal  statute,  and  may,  in  a  proper  case,  give  its  definition  in  charge 
to  the  jury;  but  it  will  also  take  judicial  notice  that  "Webster's  Unabridged 
Dictionary  "  is  a  standard  authority  as  to  the  meaning  of  English  words,  and 
may  permit  his  definition  of  those  words  to  be  given  in  evidence  to  the  jury. 

3.  Selling  liquor  to  minor;  constituents  of  offense. — A  criminal  intent  being  an 
essential  element  of  a  criminal  offense,  a  conviction  can  not  be  had  under  the 
statute  prohibiting  the  sale  of  spirituous  liquors  to  minors,  if  the  sale  was  made 
by  the  defendant  under  the  honest  (though  mistaken )   belief  that   the  minor 
had  in  fact  attained  his  majority;  but,  whether  the  sale  was  made  bona  fide, 
under  this  honest  belief,  is  a  question  of  fact  lor  the  determination  of  the  jury, 
under  appropriate  instructions  from  the  court. 

4.  Same;  consent  of  father. — The  consent  of  the  father,  given  to  his  minor 
son,  that  he  might  drink  lager  beer,  or  other  kind  of  liquor,  affords  no  excuse 
to  the  person  who  sells  or  gives  it  to  him. 

5.  Same;  alternative  averments  as  to  kind  of  liquor  sold. — To  authorize  a  con- 
viction under  an  indictment  for  selling  "vinous  or  malt  liquor "  to  a  minor, 
the  sale  being  clearly  proved,   and  that  the   liquor  sold  was  either  vinous  or 
malt,  it  is  not  necessary  that  the  jury  should,    by  their  verdict,  find  whether 
the  liquor  was  vinous  or  malt ;  and  a  charge  asserting  the  contrary  proposition 
is  properly  refused. 

6.  Same  ;  what  are  "  vinoue  liquors.'' — Vinous  liquors,  as  the  term  is  used  in 
this  statute,  ex  vi  termini,  mean  liquor  made  from  the  juice  of  the  grape. 
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FKOM  City  Court  of  Montgomery. 

Tried  before  Hon.  JOHN  A.  MINNIS. 

These  three  cases,  though  decided  together,  because  they 
presented  substantially  the  same  questions,  were  brought  up 
on  separate  records,  and  were  argued  and  submitted  at  differ- 
ent times. 

In  the  case  of  Leopold  Adler,  the  indictment  contained  five 
counts ;  but  the  jury,  by  their  verdict,  found  the  defendant 
guilty  under  the  third  count  only,  which  charged  that  he  "did 
sell  to  one  Silas  Berry,  a  minor,  spirituous,  vinous,  or  malt 
liquor,  without  the  requisition  of  a  physician  for  medicinal 
purposes."  On  the  trial,  as  appears  from  the  bill  of  excep- 
tions, Silas  Berry  was  introduced  as  a  witness  by  the  State, 
and  testified,  "  that  he  was  under  twenty-one  years  of  age  at 
the  time  of  the  trial ;  that  the  defendant,  within  twelve  months 
before  the  finding  of  the  indictment,  in  the  city  and  county 
of  Montgomery,  sold  him  a  glass  of  lager  beer ;  and  that  he 
did  not  have  the  requisition  of  a  physician  therefor  for 
medicinal  purposes,  and  did  not  have  the  consent  of  his 
father  to  buy  or  drink  the  same.  The  defendant  offered  to 
introduce  evidence  that,  before  the  sale  of  said  lager  beer  to 
the  witness,  Berry,  he,  witness,  had  told  several  persons,  out 
of  the  defendant's  bar-room,  that  he  was  twenty-one  years 
old,  and  they  had  told  this  to  the  defendant  before  the  said 
sale ;  but  the  court,  on  the  objection  of  the  solicitor,  refused 
to  allow  this  evidence  to  go  to  the  jury ;  to  which  the  defend- 
ant excepted.  The  defendant  introduced  evidence,  also,  that 
said  Berry,  before  the  sale  of  said  lager  beer  to  him  by  the 
defendant,  told  persons  in  the  defendant's  bar-room,  where 
said  lager  beer  was  sold  to  him,  that  he  was  twenty-one  years 
old ;  but  there  was  no  positive  evidence  that,  before  said  sale, 
defendant  had  heard  him  say  so,  or  had  been  told  by  others 
who  heard  him  say  so." 

"For  the  purpose  of  showing  that  lager  beer  is  a  malt 
liquor,  the  solicitor  offered  in  evidence  Webster  s  Unabridged 
Dictionary,  and  the  definition  therein  contained  of  the  words 
'malt  liquor.'  It  was  admitted  by  the  defendant  that  said 
book  was  a  standard  work  of  English  words  and  their  defini- 
tions ;  but  he  objected  to  said  evidence,  on  the  ground  that  it 
was  not  competent  evidence  to  ascertain  the  meaning  of  the 
words  '  malt  liquors '  as  used  in  the  statute ;  and  also  because 
there  was  no  definition  of  lager  beer  read  to  the  jury  from 
said  book,  or  elsewhere,  and  that  the  definition  of  '  malt 
liquor '  given  in  said  book  did  not  tend  to  show  that  lager 
beer  was  a  malt  liquor.  The  court  overruled  the  objections, 
and  allowed  the  book  to  be  read  to  the  jury ;  to  which  the 
defendant  excepted. 

(S) 
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"The  defendant  asked  the  court,  in  writing,  to  charge  the 
jury,  that  if  they  believed,  from  the  evidence,  that  the  witness 
Berry,  before  he  bought  the  lager  beer  from  Adler,  told  said 
Adler  that  he  was  twenty-one  years  old,  or  told  any  person 
in  Adler's  place  of  business,  who  communicated  it  to  said 
Adler  before  the  sale  to  said  Berry ;  and  that  Adler  believed 
from  this  that  said  Berry  was  twenty-one  years  old,  and  had 
no  reason  to  doubt  it, — then  the  defendant  could  not  be  con- 
victed; and  that  the  defendant  need  not  introduce  positive 
evidence  of  these  facts,  but,  to  ascertain  their  truth,  the  jury 
may  take  into  consideration  the  circumstances  of  the  case, 
the  relations  between  Adler  and  the  persons  to  whom  Berry 
told  this  in  his  place  of  business,  and  all  other  facts  which 
tend  to  throw  any  light  on  the  subject.  The  court  refused 
to  give  this  charge,  and  the  defendant  excepted  to  its  re- 
fusal." 

In  the  case  of  Julius  Pause,  the  indictment  also  contained 
five  counts;  and  there  was  a  verdict  of  "guilty  under  the 
fifth  count  only,"  which  charged  that  the  defendant  "did  sell, 
or  give  away,  to  one  Thomas  Cowles  Wilson,  a  minor,  spirit- 
uous, vinous,  or  malt  liquor,  without  the  requisition  of  a 
physician  for  medicinal  purposes."  On  the  trial,  as  appears 
from  the  bill  of  exceptions,  the  State  proved  by  said  Thomas 
Cowles  Wilson,  that  the  defendant  sold  him  a  glass  of  lager 
beer  within  the  time  covered  by  the  indictment;  that  he  was 
under  twenty-one  years  of  age  at  that  time,  and  that  he  did 
not  have  the  requisition  of  a  physician  for  medicinal  pur- 
poses. To  show  that  lager  beer  is  a  malt  liquor,  the  solicitor 
offered  in  evidence  the  definition  of  '  malt  liquor '  as  found 
in  Webster's  Unabridged  Dictionary ;  to  which  the  defendant 
objected ;  but  the  court  overruled  his  objection,  and  allowed 
the  same  to  be  read  in  evidence  to  the  jury ;  to  which  action 
of  the  court  the  defendant  excepted.  The  solicitor  intro- 
duced other  evidence  that  lager  beer  is  a  malt  liquor.  There 
was  evidence,  also,  that  lager  beer  is  not  a  malt,  but  a  vinous 
liquor ;  that  it  was  not  made  from  the  juice  of  the  grape,  but 
was  called  a  vinous  liquor,  because  it  underwent  what  is 
called  a  vinous  fermentation,  similar  to  that  which  the  juice 
of  the  grape  undergoes  in  making  wine  ;  and  there  Avas  other 
evidence,  also,  that  there  are  various  other  kinds  of  beer 
which  are  not  malt  liquors — that  is,  not  made  from  malt,  and 
in  which  malt  forms  no  part." 

The  defendant  requested  the  following  charges  in  writing : 

"  1.  If  the  jury  are  in  reasonable  doubt,  from  the  evidence, 
whether  lager  beer  is  a  malt  liquor  or  a  vinous  liquor,  they 
must  acquit  the  defendant :  they  can  not  convict,  because 
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the  evidence  proves  that  it  is  the  one  or  the  other,  but  they 
must  be  satisfied  which  kind  of  liquor  it  is. 

"  2.  To  convict  the  defendant,  the  jury  must  be  satisfied 
from  the  evidence,  beyond  a  reasonable  doubt,  that  lager  beer 
is  a  malt  liquor,  or  a  liquor  made  from  the  juice  of  the  grape ; 
and  the  fact  that  various  kinds  of  beer  are  malt  liquors,  is 
not  sufficient  to  prove  that  lager  beer  is  a  malt  liquor,  espe- 
cially if  there  is  satisfactory  evidence  before  them  that  there 
are  other  kinds  of  beer  which  are  not  malt  liquors. 

"3.  The  jury  must  be  satisfied  from  the  evidence,  beyond 
all  reasonable  doubt,  that  lager  beer  is  a  malt  liquor,  or  a 
vinous  liquor ;  that  the  legislature,  in  using  the  words  '  vinous 
liquors'  in  the  statute,  meant  liquor  made  from  the  juice  of 
the  grape ;  and  if  they  believe  from  the  evidence  that  lager 
beer  is  not  made  from  the  juice  of  the  grape,  and  they  are 
not  satisfied  from  the  evidence,  beyond  all  reasonable  doubt, 
that  it  is  a  malt  liquor,  then  they  must  acquit  the  defend- 
ant." 

The  court  refused  each  of  these  charges,  and  the  defendant 
excepted  to  their  refusal. 

In  the  case  of  Moritz  Simon,  the  defendant  was  indicted 
and  convicted  for  selling  liquor  to  one  W.  H.  Rugely,  a  minor, 
without  the  requisition  of  a  physician  for  medicinal  purposes. 
On  the  trial,  the  said  Hugely  testified,  that  he  had  bought  a 
glass  of  lager  beer  from  the  defendant,  in  the  city  of  Mont- 
gomery, within  twelve  months  before  the  finding  of  the 
indictment ;  that  he  was  not  then  twenty-one  years  old,  and  did 
not  have  the  requisition  of  a  physician  for  medicinal  purposes, 
"but  had  the  consent  of  his  father  to  drink  lager  beer  when- 
ever he  wanted  it."  On  this  evidence,  the  defendant  request- 
ed the  court  to  charge  the  jury,  "  that  if  the  witness,  Hugely, 
at  the  time  he  bought  the  lager  beer  from  the  defendant,  had 
the  consent  of  his  father  that  he  might  drink  lager  beer,  the 
defendant  can  not  be  convicted."  The  court  refused  to  give 
this  charge,  and  the  defendant  excepted  to  its  refusal.  An 
exception  was  also  reserved  to  the  admission  of  Webster's 
Dictionary,  as  in  the  other  cases. 

JOHN  A.  ELMORE,  V.  S.  MURPHEY,  and  CLOPTON,  HERBERT  & 
CHAMBERS,  for  the  defendants.  1.  The  statute  under  which 
the  indictments  were  found  is  unconstitutional.  The  subject 
of  that  statute,  as  expressed  in  its  title,  is  the  existing  "  pro- 
visions of  law"  relating  to  the  sale  of  liquors;  and  the  de- 
clared purpose  of  the  statute  is  to  render  these  provisions 
more  explicit,  and  to  provide  for  their  better  enforcement. 
This  title  would  indicate  a  statufe  declaratory  and  revisory 
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of  existing  laws  —  a  statute  which  would  remedy  the  declared 
defects,  want  of  explicitness,  and  insufficiency  in  the  manner 
of  their  enforcement.  Yet  the  statute,  in  fact,  only  creates  a 
new  and  distinct  offense  ;  and  there  is  nothing  in  it  which 
looks  to  the  enforcement  of  the  existing  laws.  There  is  no 
connection  between  the  title  and  the  subject  of  the  act.  The 
title  is  deceptive  —  it  is  a  misnomer  ;  and  the  act  itself  is  a 
total  departure  from  the  title.  —  Tuskaloosa  Bridge  Co.  v.  Olm- 
stead,  41  Ala.  9,17;  Falconer  v.  Robinson,  46  Ala.  340-46; 
Walker  v.  The  State,  49  Ala.  329  ;  Moses  v.  Mayor  of  Mobile, 
52  Ala.  212  ;  Ex  parte  Conner,  51  Geo.  571  ;  Brieswick  v.  Mayor 
of  Brunswick,  51  Geo.  643.  The  title,  moreover,  embraces 
more  than  one  subject  —  all  the  existing  provisions  of  law  in 
reference  to  the  sale  of  liquor,  which  are  variant  and  distinct 
subjects.  —  Mok  v.  Detroit  B.  &  L.  Association,  30  Mich.  515. 

2.  A  wrongful  act,  and  a  wrongful  intent,  must  both  concur 
to  constitute  a  crime.     If  the  defendant,  Adler,  honestly  be- 
lieved that  the  person  to  whom  he  sold  the  lager  beer  was 
twenty-one  years  old,  he  ought  to  have  been  acquitted.  — 
Bishop  on  Crimes,  1021  ;  Gordon  v.    The  State,  52  Ala.  308  ; 
Stern  v.  State,  53  Geo.  229;  14  Indiana,  403  ;  McGuire  v.  The 
State,  1  Humph.  54. 

3.  The  first  charge  asked  by  the  defendant,  Pause,  ought 
to  have  been  given.     The  indictment  charged  the  sale  of  three 
different  kinds  of  liquor,  in  the  disjunctive  ;  which  is  the  same, 
in  legal  effect,  as  if  there  had  been  three  counts,  charging 
three  different  offenses.     Under  such  an  indictment,  a  verdict 
of  guilty,  not  specifying  the  particular  count  or  offense,  can 
not  be  supported  :  it-  is  only  saying  that  the  jury  find  the 
defendant  guilty  of  one  or  the  other  of  the  offenses  named, 
but  they  can  not  say  which  one. 

4.  The  other  charges  asked  by  the  defendant,  Pause,  when 
closely  analyzed,  assert  such  plain  elementary  principles, 
that  it  is  difficult  to  see  on  what  ground  they  were  refused. 

5.  The  court  erred,  under  the  facts  shown  by  the  record, 
in  admitting  Webster's  Dictionary  as  evidence  before  the 


JOHN  W.  A.  SANFORD,  Attorney-General,  for  the  State. 
1.  The  title  of  the  act  under  which  these  indictments  were 
found,  indicates  its  purpose  with  sufficient  definiteness  and 
precision.  It  is  simply  to  render  the  policy  of  the  State 
more  intelligible,  in  regard  to  the  sale  of  liquor  to  minors. 
When  there  is  nothing  in  the  body  of  an  act  repugnant  to  its 
title  —  when  all  its  provisions  are  germane  to  the  object  in 
view  of  the  legislature,  this  court  will  not  declare  it  to  be 
unconstitutional,  because  every  section  is  not  fully  indicated 
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by  the  title. — Ex  parte  Pollard,  40  Ala.  99 ;  Ex  parte  Hickey, 
52  Ala.  228-30 ;  Key^  v.  Janes,  52  Ala.  246. 

2.  Webster's  Dictionary  is  a  standard  authority  as  to  the 
meaning  of  English  words.     There  was  no  error  in  allowing 
it  to  be  read  to  the  jury  for  the  purpose  declared. — Starkie 
on  Evidence,  Sharswood's  ed.,  17;  Blair  v.  The  State,  52  Ala. 
343;  Rosenlaum  v.    The  State,  33  Ala.  354;  Stoudenmeler  v. 
Williamson,  29  Ala.  558. 

3.  What  the  defendant  had  heard,  or  had  been  told,  as  to 
the  age  of  the  person  to  whom  he  sold  the  lager  beer,  was 
not  competent  evidence.     Even  the  affidavit  of  the  person  to 
whom  the  liquor  was  sold,  that  he  was  of  lawful  age,  when 
in  fact  he  was  not,  would  have  been  no  defense  to  the  prose- 
cution.— Gotten  v.  Rutledye,  33  Ala.  110-14. 

4.  The  permission  given  by  the  father  to  his  minor  son, 
that  he  might  drink  lager  beer,  does  not  take  the  case  of 
Simon  out  of  the  plain  letter  of  the  statute,  which  only 
authorizes  a  sale  upon  the  requisition  of  a  physician. 

5.  The  several  charges  asked  by  the  defendant,  Pause,  were 
properly  refused.     The  reasonable  doubt  in  the  minds  of  the 
j  ury,  which  will  acquit  the  accused,  is  a  doubt  of  his  guilt, 
and  not  a  doubt  as  to  the  precise  nature  of  the  liquor  which 
he  sold.     The  second  charge  was  an  invasion  of  the  province 
of  the  jury.— Alsobrooks  v.   The  State,   52   Ala.     The   third 
charge  devolved  upon  the  jury  the  duty  of  ascertaining  the 
intention  of  the  legislature  from  the  evidence  in  this  case ;  or, 
if  this  was  not  its  object  and  effect,  it  was  properly  refused, 
because  it  is  obscure,  involved,  and  having  a  tendency  to 
mislead  the  jury. 

STONE,  J. — The  act  of  the  legislature  under  which  these 
several  indictments  were  found — Pamph.  Acts  1874-5,  p.  280 — 
is  assailed  as  violative  of  the  second  section  of  the  fourth 
article  of  the  constitution  of  1868,  which  declares,  that  "each 
law  shall  contain  but  one  subject,  which  shall  be  clearly  ex- 
pressed in  its  title." 

Speaking  of  this  provision,  we,  in  Boyd  v.  The  State,  at 
the  last  term,  after  quoting  approvingly  the  reasons  given 
by  Mr.  Cooley  for  incorporating  this  clause  in  constitutions, 
said:  "But,  while  giving  full  effect  to  the  provision  quoted 
above,  in  its  admitted  purpose  to  prevent  'log-rolling,'  'sur- 
prise' and  'fraud,'  we  must  be  careful,  in  the  application  of 
this  rule,  not  to  allow  ourselves  to  b%  carried  so  far  as  unduly 
to  cripple  and  embarrass  legislation.  It  is  not  essential  that 
the  title  of  a  statute  shall  define  or  declare  the  subject  with 
the  most  precise  accuracy." — See,  also,  Ex  parte  Pollard,  40 
Ala.  99 ;  Key  v.  Jones,  52  Ala.  238. 
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The  Louisiana  constitution  contained  a  clause  similar  to 
ours,  quoted  above.  The  legislature,  under  the  title  of  "  an 
act  to  provide  a  homestead  for  the  widow  and  children  of 
deceased  persons,"  enacted  that  the  widow  and  minor  child, 
or  children,  should,  in  certain  conditions,  receive  $1,000  in 
money  from  the  succession.  The  question  was,  whether  this 
provision  was  expressed  in  the  title.  Chief  Justice  SLIDELL, 
delivering  the  opinion  of  the  court,  said:  "We  think  the 
argument  invokes  an  interpretation  of  the  constitutional 
clause,  that  is  too  rigorous  and  technical.  If,  in  applying  it, 
we  should  follow  the  rules  of  a  nice  and  fastidious  verbal 
criticism,  we  should  often  frustrate  the  action  of  the  legisla- 
ture, without  fulfilling  the  intention  of  the  framers  of  the 
constitution.  That  intention  has  been  repeatedly  the  subject 
of  judicial  comment.  It  was  mainly  to  prevent  that  loose 
legislation  which  disgraced  our  statute  books.  The  title  of 
an  act  often  afforded  no  clue  to  its  contents.  *  *  In  car- 
rying out  this  intention,  as  we  are  bound  to  do,  our  inquiries 
should  be,  whether,  in  the  particular  case,  there  has  been  a 
substantial  compliance  by  the  legislature  with  the  command 
of  the  constitution,  according  to  its  fair  and  reasonable 
intendment ;"  and  the  court  declared  the  act  constitutional. 
Succession  of  Lanzetti,  9  La.  An.  329. 

In  the  case  of  the  State  of  Missouri  v.  Miller,  45  Mo.  495, 
the  court,  speaking  of  the  constitutional  provision  under  dis- 
cussion, said :  "  The  courts  in  all  the  States,  where  a  like  or 
similar  provision  exists,  have  given  it  a  very  liberal  interpre- 
tation, and  have  endeavored  to  construe  it  so  as  not  to  limit 
or  cripple  legislative  enactments  any  further  than  was  neces- 
sary, by  the  absolute  requirements  of  the  law." 

In  the  case  of  the  State  of  Minnesota  v.  Gut,  the  court 
said,  "  A  strict  adherence  to  its  letter  would  seriously  inter- 
fere with  the  practical  business  of  legislation,  and  would  fre- 
quently nullify  laws  not  repugnant  to  its  spirit  or  meaning." 

13  Min.  349. 

In  Brewster  v.  City  of  Syracuse,  19  N.  Y.  117,  the  court 
said,  "  The  degree  of  particularity  with  which  the  title  of  an 
act  is  to  express  its  subject,  is  not  defined  in  the  constitu- 
tion, and  rests  in  the  discretion  of  the  legislature." — See, 
also,  Town  of  Guilford  v.  Cornell,  18  Barbour,  640 ;  Board  of 
Supervisors  v.  Heenan,  2  Min.  339;  Murphy  v.  Menard,  11  Tex. 
676 ;  Duncombe  v.  Prindle,  12  Iowa,  1 ;  Haggard  v.  Hawkins, 

14  Ind.  299;  Brandon  v.^tate,  16  Ind.  197;  Cooley's  Const. 
Lim.  144,  and  note. 

Under  the  rules  above  declared,  we  do  not  think  the  objec- 
tion to  the  constitutionality  of  the  act  under  discussion  is 
well  taken.  True,  the  title  does  not  clearly  point  to  all  the 
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provisions  of  the  act.  The  authorities  above  cited  show  that 
this  is  not  necessary.  It  does,  however,  "  clearly  express  " 
that  "  the  sale  or  giving  away  of  spirituous,  vinous,  or  malt 
liquors,"  is  the  subject.  Every  provision  of  the  statute  falls 
within  the  scope  of  this  general  subject ;  and  we  hold  that 
the  court  did  not  err,  in  deciding  that  this  act  is  free  from 
the  objection  urged  against  it. —  Olmstead  v.  Tuskaloosa  Bridge 
Co.,  41  Ala.  9. 

2.  We  can  perceive  no  good  reason  why  a  work  of  such 
standard  authority  as   Webster's  Unabridged  Dictionary  con- 
fessedly is,  should  not  be  used  before  a  court  or  jury,  when- 
ever the  meaning  of  an  English  word  is  brought  in  question. 
That  it  is  a  work  of  standard  authority,  is  so  widely  known  ; 
indeed,  so  universally  acknowledged  wherever  the  English 
language  is  spoken,  that  it  must  be  classed  among  the  facts 
judicially  known. — See  Stoudenmeier  v.    Williamson,  29  Ala. 
558;  MerEe  v.  The  State,  37  Ala.  139;  Salomon  v.  State,  28 
Ala.  83  ;  Burdine  v.  Grand  Lodge,  37  Ala.  478.     So,  the  court 
will  take  judicial  notice  of  the  meaning  of  the  compound 
word  "  malt-liquor,"  found  in  the  statute  under  which  the 
present  indictments  were  found. — Mayor  &  Aldermen  v.  Win- 
ter, 29  Ala.  651.     What  constituted  malt  liquor  was  a  mate- 
rial inquiry  in  these  cases.     The  court  might  properly  have 
given  the  proper  definition  in  charge  to  the  jury.     There  was 
no  error  in  placing  before  them  the  proper  definition,  as  fur- 
nished in  Webster's  Unabridged  Dictionary.     The  objection 
and  exception  taken  in  each  of  these  cases  to  the  reading  in 
evidence  of  the  definition  of  the  term  malt-liquor,  as  furnished 
in  Webster's  Unabridged  Dictionary,  could  not  have  wrought 
any  injury  to  defendants. 

3.  In  the  case  of  Leopold  Adler,  there  was  some  evidence 
that  the  defendant,  when  he  made  the  sale  to  Silas  Berry, 
had  been  informed  that  the  latter  was  twenty-one  years  old. 
If  he,  in  good  faith,  believed  such  was  the  case,  he  was  inno- 
cent of  any  intent  to  violate  the  law.     In  the  case  of  Gordon 
v.  The  State,  52  Ala.  308,  we  said :  "All  crime  exists  prima- 
rily in  the  mind.     A  wrongful  act,  and  a  wrongful  intent,  must 
concur,  to  constitute  what  the  law  deems  a  crime."     In  that 
case,  as  in  this,  the  offense  charged  was  purely  statutory,  and 
intent  was  not  expressly  named  as  an  ingredient  of  the  offense. 
Still,  this  court  held  that,  if  the  act^were  done  in  the  honest, 
though  mistaken,  belief  that  the  accused  had  reached  the 
age  which  would  render  the  act  lawful,  no  crime  was  in  fact 
committed.     So,  in  this  case,  if  Adler,  in  good  faith,  believed 
that  Berry  was  twenty-one  years  old,  the  element  of  intent  to 
commit  the  offense  was  wanting.     Whether  he  did,  in  good 
faith,  so  believe,  was  a  question  for  the  jury,  under  an  appro- 
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priate  charge.  We  need  scarcely  add,  that  the  fact,  if  such, 
was  the  case,  that  Berry  claimed  that  he  was  twenty-one 
years  old,  was  only  evidence  to  be  weighed  by  the  jury. 
Good  faith  in  acting  on  such  information  and  other  evidence 
in  the  cause  must,  at  last,  furnish  the  test  of  innocence. 
Prima  facie,  if  the  defendant  sold  or  gave  spirituous,  vinous, 
or  malt  liquor,  to  a  minor,  not  having  a  physician's  prescrip- 
tion authorizing  it,  under  the  statute,  he  was  guilty.  He 
was  then  brought  within  the  letter  of  the  statute.  It  was  for 
him  to  show  that  he  did  not  fall  within  its  spirit,  unless  such 
inference  arose  out  of  the  evidence  offered  against  him.  The 
charge  asked  in  this  case  "should  have  been  given. 

4.  In  the  case  of  Moritz  Simon,  the  charge  asked  should 
not  have  been  given.     The  consent  of  the  father,  given  to  his 
minor  son,  that  he  might  drink  lager  beer,  affords  no  excuse 
to  one  who  sells  or  gives  it  to  him.     In  this  case,  no  ques- 
tion is  presented  which  authorizes  us  to  inquire  whether 
lager  beer  is  or  is  not  a  vinous  or  malt  liquor.     The  suffi- 
ciency of  the  evidence  is  not  before  us. 

5.  In  the  case  of  Julius  Pause,  three  charges  were  sever- 
ally asked  and  refused.     The  first  asserts  the  proposition, 
that  the  jury  must  acquit,  even  if  convinced  beyond  a  reason- 
able doubt  that  the  defendant  sold  or  gave  away  vinous  or 
malt  liquors,  unless  the  finding  goes  further,  and  ascertains 
to  which  of  the  two  classes,  vinous  or  malt,  the  beer  belonged. 
This  is  too  narrow  a  view  of  sections  4123,  4125  of  the  Re- 
vised Code.     Those  and  kindred  sections  had  two  aims:  to 
dispense  with  cumbrous  prolixity  in  pleading,  and  to  avoid, 
to  the  extent  of  their  terms,  acquittals  on  purely  technical 
grounds.     If  the  beer  belonged  to  either  class,  it  is  immate- 
rial which.     The  offenses  are  the  same,  the  punishment  the 
same.     This  charge  was  rightly  refused. — Smith  v.  State,  52 
Ala.  384. 

6.  Charges  numbered  two  and  three  assert,  substantially, 
the  same  legal  proposition.     The  jury  convicted  on  only  one, 
the  fifth  count  in  the  indictment.     Evidence  was  introduced 
before  the  jury  of  a  sale  of  lager  beer.     This  was  an  election 
by  the  State  to  prosecute  the  defendant  for  that  act;  and 
the  conviction  on  the  one  count  must  be  referred  to  that  evi- 
dence.— Cocliran  v.   The  State,  30  Ala.  542.     These  charges 
should  have  been  given.     Vinous  liquor,  ex  vi  termini,  means 
liquor  made  from  the  juice  of  the  grape.     The  charges,  prop- 
erly construed,  assert  no  more  than  the  familiar  principle  of 
the  criminal  law,  that  to  authorize  a  verdict  of  guilty,  the 
jury  must  be  convinced  beyond  a  reasonable  doubt  that  the 
defendant  did  the  act  denounced  in  the  statute  as  criminal. 

The  judgment  in  the  case  of  Moritz  Simon  is  affirmed.     In 
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the  cases  of  Leopold  Adler,  and  Julius  Pause,  the  judgments 
are  reversed,  and  the  causes  remanded.  Let  the  prisoners 
remain  in  custody,  until  discharged  by  due  course  of  law. 


Childs  v.  The  State. 

Indictment  for  Murder. 

1.  Sufficiency  of  certified  transcript,  on  change  of  venue.— On  cbsmge  of  venue 
in  a  criminal  case  (Kev.  Code,  §§  4209-11),  it  is  not  necessary  that  the  clerk's 
certificate  to  the  transcript  should  be  under  his  seal,  private  or  official ;  nor  is 
it  any  objection  to  the  transcript,  that  it  is  made  out  and  certified  by  him  in 
the  county  to  which  the  trial  is  removed. 

2.  Relevancy  of  evidence  shouting  motive;  proof  of  indictment. — Where  the 
evidence  against  the  defendants,  as  the  perpetrators  of  the  murder,  is  entirely 
circumstantial,  the  fact  that  a  prosecution  for  larceny  was  pending  against 
them  at  the  time  of  the  killing,  and  that  the  deceased  was  the  prosecutor  and 
principal  witness  against  them  in  that  case,  is  relevant  and  admissible  evi- 
dence against  them,  as  tending  to  show  a  motive  for  the  commission  of  the 
crime  ;  but  the  indictment  and  its  contents  cannot  be  proved  by  the  oral  tes- 
timony of  the  clerk  and  the  solicitor. 

3.  Prior  declarations  of  witness;  admisssibility  of,  as  corroboratory.—  Declara- 
tions, verbal  or  written,  made  by  a  witness  out  of  court,  are  not  admissible  in 
corroboration  of  his  testimony  on  the  trial. 

4.  Competency  of  wife  as  witness  for  husband's  co-defendant. — Where  several 
defendants  are  jointly  indicted  and  tried,  the  wife  of  one  of  them  is  not  a 
competent  witness  for  the  others. 

FROM  the  Circuit  Court  of  Henry. 

Tried  before  the  Hon.  H.  D.  CLAYTON. 

The  defendants  in  this  case,  Jerry  Childs,  Isaac  Childs, 
and  Jacob  Childs,  freedmen,  were  indicted  in  Dale  county,  in 
March,  1876,  for  the  murder  of  Mrs.  Rosanna  You ;  and 
their  trial  was  removed  to  Henry  county  on  their  own  appli- 
cation. "The  defendants  objected,"  as  the  bill  of  exceptions 
states,  "to  going  to  trial  upon  the  transcript  from  the  Circuit 
Court  of  Dale,"  which  was  first  offered  in  evidence  against 
them ;  "and  the  court  sustained  their  objections,  and  there- 
upon ordered  Joseph  A.  Adams,  the  clerk  of  said  Circuit 
Court  of  Dale,  who  was  then  present  in  Abbeville,  to  make 
out  another  transcript  instanter.  Said  Adams  then  made 
out  a  transcript,  and  affixed  his  signature  and  official  seal 
and  certificate,  in  said  town  of  Abbeville,  in  the  said  county 
of  Henry."  The  defendants  objected  to  going  to  trial  on 
this  transcript,  on  the  ground  that  said  Adams  had  no  right, 
outside  of  Dale  county,  to  make  and  certify  a  transcript  of 
the  records  of  the  Circuit  Court  of  that  county,  and  that  his 
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certificate  was  informal  and  insufficient.  The  court  over- 
ruled the  objections,  and  held  the  transcript  sufficient ;  to 
which  exceptions  were  reserved  by  the  defendants. 

The  defendants  were  tried  jointly,  and  eacn  pleaded  not 
guilty.  It  was  proved  that  the  deceased  was  shot  and 
killed,  in  her  own  house  in  the  country,  soon  after  supper  on 
the  night  of  the  7th  of  January,  1876,  by  some  person  who 
fired  a  gun,  loaded  with  buckshot,  through  a  crack  between 
the  planks  on  the  side  of  the  house.  She  had  moved  into 
the  house  late  in  the  evening  of  that  day.  Her  daughter, 
about  seventeen,  and  her  son,  about  fourteen  years  old,  were 
in  the  room  at  the  time  she  was  killed,  and  no  other  person 
was  present.  The  evidence  against  the  prisoners  was  cir- 
cumstantial. The  State  offered  to  prove,  by  the  solicitor 
and  circuit  clerk  of  Dale  county,  that  an  indictment  was 
pending  in  said  county  at  the  time  of  the  killing,  against  two 
of  the  defendants,  Isaac  and  Jacob,  for  the  alleged  larceny  of 
corn  belonging  to  the  deceased,  and  that  she  was  the  pros- 
ecutrix  and  principal  witness  against  them.  The  bill  of 
exceptions  does  not  state  the  connection  in  which  this  evi- 
dence was  offered,  nor  the  purpose  for  which  it  was  offered. 
"The  defendants  objected  to  this  evidence,  because  it  was 
illegal,  and  because  it  was  proving  the  contents  of  the  indict- 
ment by  parol ;  but  the  court  overruled  their  objections,  and 
the  defendants  excepted." 

It  was  proved,  on  the  part  of  the  State,  that  the  deceased 
had  rented  the  house  and  land,  the  preceding  year,  to  the 
defendants,  Isaac  and  Jacob,  who  had  a  dispute  with  her 
about  the  rent,  a  month  or  more  before  the  killing ;  and  said 
Jacob  had  moved  out  of  the  house  a  few  days  before  she 
moved  into  it.  The  State  also  proved  threats  made  by  said 
Isaac  and  Jacob  against  the  deceased,  growing  out  of  this 
dispute.  Harvey  Barnes  was  introduced  as  a  witness  for  the 
prosecution,  who  testified  to  a  conversation  between  the 
defendants  in  reference  to  the  killing,  which  he  overheard 
one  night,  while  he  was  confined  in  jail  with  them ;  and  also 
to  subsequent  declarations  made  by  them  to  him,  and  threats 
made  by  them  against  him,  in  the  same  connection,  all  of 
which  he  had  repeated  to  one  Garner,  the  jailor,  and  J.  F. 
Daughtry.  On  cross-examination  of  this  witness,  he  admit- 
ted that,  in  conversations  with  the  defendants'  counsel,  he 
had  said  that  all  his  former  declarations,  as  to  said  conver- 
sation, threats,  etc.,  were  untrue ;  and  in  this  connection  he 
then  said  :  "I  lied  to  him  then,  but  I  have  told  the  truth 
here.  I  was  talking  then,  but  now  I  am  swearing.  I 
tell  lies  to  keep  along  with  my  friends ;  will  lie  to  protect 
myself.  I  lied  to  him,  because  I  thought  he  was  pumping 
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me,  and  I  did  not  know  that  he  was  my  friend."  Said  Gar- 
ner and  Daughtry  were  afterwards  introduced  as  witnesses 
on  the  part-  of  the  State,  and  testified  to  declarations  made  to 
them  respectively  by  said  Harvey  Barnes,  in  reference  to  the 
conversations  and  statements  of  the  defendants,  agreeing 
substantially  with  the  testimony  of  said  witness  on  the 
stand ;  and  on  objection  to  this  evidence  being  made  by  the 
defendants,  "the  court  overruled  said  objection,  on  the  sug- 
gestion that  the  evidence  was  competent  to  sustain  the  wit- 
ness Barnes  ;  to  which  ruling  the  defendants  excepted." 

"In  the  further  progress  of  the  trial,  the  defendants  Isaac 
and  Jerry  offered  to  introduce  Emeline  Childs,  the  wife  of 
the  defendant  Jacob,  as  a  witness  for  themselves,  to  prove 
facts  material  to  their  defense ;  but  the  court  sustained  an 
objection  by  the  State  to  her  competency  as  a  witness,  and 
said  Isaac  and  Jerry  excepted.  In  the  same  way,  and  for 
the  same  purpose,  the  defendants  Jacob  and  Jerry  then 
offered  to  introduce  Florence  Childs,  the  wife  of  the  defend- 
ant Isaac,  as  a  witness  for  them,  to  prove  material  matters 
in  their  defense ;  but  the  court  sustained  an  objection  to  her 
competency,  and  said  Jacob  and  Jerry  excepted." 

Numerous  other  exceptions  were  reserved  by  the  defend- 
ants during  the  trial,  but  the  opinion  renders  it  unnecessary 
to  notice  them. 

JAS.  W.  GATES  and  JOHN  W.  FOSTEE,  for  the  defendants. 
JNO.  W.  A.  SANFORD,  Attorney-General,  for  the  State. 

BKICKELL,  C.  J.— We  do  not  discover  that  the  certified 
transcript  of  the  original  indictment  and  proceedings  thereon 
in  the  Circuit  Court  of  the  county  of  Dale,  was  defective.  It 
seems  sufficient ;  and  if  it  was  not,  the  defects  were  cured  by 
the  second  transcript.  It  was  not  necessary  that  the  clerk's 
certificate  should  have  been  under  his  seal,  private  or  official. 
Bishop  v.  State,  30  Ala.  34.  Nor  was  the  second  transcript 
objectionable,  merely  because  it  was  made  out  and  certified 
by  the  clerk  in  the  county  of  Henry.  In  Collier  v.  State,  2 
Stew.  388,  it  was  held,  a  clerk  could,  without  his  county,  cer- 
tify a  transcript  of  the  record  and  proceedings  of  a  cause 
pending  in  his  court,  but  removed  by  a  change  of  venue  to 
another  county. 

2.  The  fact  that,  at  the  time  of  the  killing,  an  indictment 
was  pending  against  the  accused  for  stealing  corn,  the  prop- 
erty of  the  deceased,  and  that  she  was  the  prosecutrix  and 
the  principal  witness,  it  was  proper  to  receive  in  evidence. 
It  affected  the  inquiry,  arising  naturally,  whether  the  accused 
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liad  any  motive  for  taking  her  life,  and  whether  they  bore 
malice  to  her.  Its  sufficiency  is  matter  the  jury  must  deter- 
mine ;  of  its  admissibility  there  is  no  doubt.  But,  in  receiv- 
ing oral  evidence  of  the  indictment,  and  its  contents,  the 
court  erred. 

3.  The  court  also  erred  in  permitting  the  witnesses  Gar- 
ner and  Daughtry  to  testify  to  the  declarations  made  to  them 
by  the  witness  Barnes,  corresponding  to  his  testimony  on 
the  trial.  After  a  thorough  examination  of  the  authorities, 
in  Nichols  v.  Steivart,  20  Ala.  358,  it  was  held,  that  declara- 
tions, verbal  or  written,  made  by  a  witness  out  of  court,  as  a 
general  rule,  are  inadmissible  in  corroboration  of  his  tes- 
timony on  the  trial  of  a  cause.  This  case  does  not  fall 
within  any  of  the  recognized  exceptions. — 1  Greenl.  Ev. 
§  469. 

5.  It  is  well  established  that  the  wife  of  one  of  several 
defendants,  accused  of  a  crime  alleged  to  have  been  jointly 
committed,  is  an  incompetent  witness,  when  all  of  them 
are  on  trial,  for  any  of  his  associates. — 1  Bish.  Cr.  Pr.  §  1019. 

We  find  no  other  errors  in  the  record,  than  those  already 
noticed.  For  these,  the  judgment  must  be  reversed,  and  the 
cause  remanded.  The  prisoners  will  remain  in  custody, 
until  discharged  by  due  course  of  law. 


Chilcls  v.  The  State. 

Indictment  for  Murder, 

1.  When  witness  may  testify  to  character. — A  person  who  says  that  he  knows 
the  character  of  a  witness,  "but  never  heard  his  character  discussed,"  is  com- 
petent to  testify  in  reference  to  it. 

2.  Proof  of  pending  indictment.  — When  it  becomes  material  to  prove  the  fact 
that  an  indictment  is  pending  in  another  county,  and  its  contents,  the  proper 
mode  of  proving  it  is,  not  by  the  production  of  the  original,  but  by  an  exem- 
plification duly  certified. 

3.  Excluding  evidence  once  admitted.  — The  practice  of  permitting  illegal  evi- 
dence to  go  to  the  jury  in  the  first  instance,   and  afterwards 'withdrawing  it 
from  them,  ought  to  be  avoided  ;  but,   where  the  record  shows  that  it  was 
withdrawn  from  them,  and  they  were  instructed  to  disregard  it,  this  cures  tho 
error  of  its  admission. 

4.  Proof  of  venue. — Where  the  bill  of  exceptions  purports  to  set  out  all  the 
evidence  adduced  on  the  trial,  but  does  not  show  that  the  venue  was  proved, 
the  defendant  may  take  advantage  of  the  omission  by  a  request  for  a  general 
charge  on  the  evidence.     This  is  now  the  established  practice,  and  the  court 
does  not  feel  at  liberty  to  depart  from  it  in  the  case  of  a  capital  felony,  though 
it  would  be  inclined,  if  the  question  were  new,  to  require  that  the  attention  of 
the  primary  court  should  be  specially  called  to  the  omission. 
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FROM  the  Circuit  Court  of  Henry. 

Tried  before  the  Hon.  H.  D.  CLAYTON. 

The  defendants  in  this  case,  Isaac  Childs,  Jacob  Childs, 
and  Jerry  Childs,  were  indicted  for  the  murder  of  Mrs.  Ro- 
sanna  You.  The  case  was  before  the  court  on  a  former  day 
of  the  present  term,  when  the  judgment  of  conviction  was 
reversed,  and  the  cause  remanded,  as  shown  by  the  report 
of  the  case,  ante,  p.  25.  On  the  second  trial  in  the  court  below, 
as  shown  by  the  present  record,  several  exceptions  were 
reserved  by  the  defendants  to  rulings  of  the  court  on  ques- 
tions of  evidence,  and  other  matters,  which  the  opinion  of 
this  court  renders  it  unnecessary  to  set  out  at  iength ;  and 
these  are  the  matters  now  urged  as  error. 

JAS.  W.  GATES  and  JNO.  W.  FOSTEE,  for  the  defendants. 
JNO.  W.  A.  SANFORD,  Attorney-General,  for  the  State. 

MANNING,  J. — The  exception  to  the  ruling  of  the  court 
refusing  to  exclude  the  testimony  of  the  witness  Cassady, 
touching  the  character  of  Mingo  Williams,  another  witness, 
cannot  be  sustained.  Mr.  Cassady  had  first  testified  that  he 
"knew  the  character  of  Mingo  Williams,"  and  that  so  far  as 
he  knew  it  was  good,  and  he  thought  he  would  believe  him 
on  oath  in  a  court  of  justice.  To  all  or  any  of  this  no  objec- 
tion was  made.  But  having  said,  on  cross-examination,  ''I 
know  the  character  of  Mingo  Williams  as  well  as  I  do  any 
negro,  but  never  heard  his  character  canvassed,"  defendants 
moved  to  exclude  the  testimony  of  Cassady,  on  the  partic- 
ular ground  that  he  did  not  know  Williams'  character.  If 
the  answer  made  on  cross-examination  were  all  that  Cassady 
said  in  respect  to  his  knowledge  of  Williams'  character,  it 
would  not  appear  that  he  was  a  competent  witness  to  sus- 
tain it.  But  lie  had  previously  declared  he  "knew"  it.  And 
his  answer  to  the  cross-examination,  as  to  how  well  he  was 
acquainted  with  Williams'  character,  imports  that  he  knew 
it  as  well  as  he  could  know  that  of  a  person  belonging  to  his 
class  in  society;  meaning,  doubtless,  a  person  so  obscure  as 
not  to  be  much  talked  about, — although  he  might  be  very 
well  known  to  the  witness.  It  is  not  necessary  that  the 
latter  should  have  heard  the  character  of  Williams  can- 
vassed. Had  jo  v.'  Gooden,  13  Ala.  719.  The  objection  of 
defendants  did  not  go  to  the  points  discussed  in  Ward  v. 
The  State  (28  Ala.  53),  concerning  the  form  of  the  question 
or  answer — whether  it  should  be  confined  or  not  to  the  char- 
acter "  for  truth  and  veracity ; "  but  was  based  upon  the  idea, 
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that  the  answer  to  the  cross-interrogatory  showed  that  wit- 
ness did  not  know  the  character  of  Williams  at  all. 

2-3.  The  indictment  against  two  of  the  defendants  for 
larceny,  in  which  the'  person  they  are  charged  with  having 
slain  was  prosecutrix,  with  intent  to  connect  it  with  threats 
on  their  part  that  she  should  not  live  to  testify  in  that 
cause, — was  not  necessary,  though  legitimate  evidence  in  the 
present  cause.  If  put  in,  the  proper  mode  of  proving  it  was 
by  an  exemplification,  duly  certified.  The  original  indict- 
ment should  not  have  been  allowed  to  be  taken  away  from, 
the  Circuit  Court  of  Dale  county,  to  which  it  belonged. 
Such  documents  are  of  too  important  a  character  to  be  car- 
ried away  from  the  proper  depository  for  them.  It  may  be 
doubted,  also,  whether  it  was  sufficiently  proved  to  be  the 
original  to  make  it  admissible  in  evidence  as  such.  As, 
however,  it,  and  the  evidence  relating  to  it,  were  afterwards 
withdrawn  from  the  jury  ;  and  they  were,  we  must  presume, 
instructed  not  to  consider  it  as  evidence  in  the  cause,  the 
exception  to  its  introduction  cannot  be  sustained.  Such  a 
practice,  though,  ought  to  be  avoided,  because  it  may  be 
difficult,  sometimes,  for  jurors  to  prevent  evidence  that  has 
been  improperly  before  them  from  having  some  influence  in 
shaping  the  verdict  they  must  render. 

4  We  regret  to  find  in  this  record — what  we  have  had  to 
speak  of  so  often,  in  the  State  cases  brought  before  this 
court — the  omission  in  a  bill  of  exceptions,  which  professes 
to  set  out  all  the  evidence  that  was  adduced  against  the 
accused,  of  any  mention  of  the  county  in  which  the  offense 
was  committed.  It  is  only  in  a  court  of  the  county  in  which 
a  crime  was  perpetrated,  that  an  indictment  for  it  can  be 
found.  That  on  which  the  present  prosecution  rests  was 
returned  by  a  grand  jury  of  Dale  county,  into  a  Circuit  Court 
of  that  county ;  and  the  cause  was  transferred,  upon  appli- 
cation of  the  accused,  to  the  Circuit  Court  of  Henry  county. 
To  sustain  its  jurisdiction  to  render  judgment,  it  was  there- 
fore necessary  to  be  shown  that  the  crime  charged  was 
perpetrated  in  Dale  county.  Yet,  in  all  the  testimony  of 
more  than  a  dozen  witnesses,  it  does  not  appear  that  this 
essential  particular  was  proved  by  any  body.  The  high 
character  of  the  judge  who  presided  at  the  trial,  makes  it 
very  improbable  that  such  evidence  was  not  introduced.  It 
was  doubtless  by  inadvertence  only,  or  a  too  trustful  reliance 
upon  the  diligence  of  the  counsel  for  the  State,  that  he  has 
signed  a  bill  of  exceptions,  declaring  it  contains  all  the  evi- 
dence in  the  cause,  but  which  does  not  contain  any  touching 
the  venue  of  the  offense.  However  that  may  be,  we  must 
consider  the  case  as  it  appears  by  the  record.  Upon  the 
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case  as  stated,  the  bill  of  exceptions  informs  us  that  defend- 
ants asked  of  the  court,  in  writing,  the  charge  that  "if  the 
jury  believe  the  evidence,  they  will  find  the  defendants  not 
guilty;"  which  is  equivalent  to  the  instruction  that,  thomjlL 
they  believe  the  evidence,  or  upon  the  evidence,  they  must 
find  the  defendants  not  guilty.  If  the  question  were  a  new 
one  in  this  court,  we  should  be  inclined  to  hold,  that  a 
charge  designed  to  take  advantage  of  the  question,  whether 
the  venue  of  an  offense  were  proved  or  not,  should  be  so 
framed  as  to  bring  that  matter  to  the  attention  of  the  court. 
The  rules  of  law  are  to  be  used  so  as  to  effectuate  justice, 
not  to  prevent  it.  But,  it  having  several  times  been  decided 
that  a  defendant  may  take  advantage  of  the  omission  to  in- 
troduce or  set  forth  the  evidence  of  such  a  matter,  under  a 
general  charge  or  exception,  we  do  not  feel  at  liberty  to 
depart  from  the  practice  thus  established,  in  a  case  of  capital 
felony,  like  the  present.  If  the  court  did  not  err  in  certify- 
ing that  the  bill  of  exceptions  in  this  cause  contains  all  the 
evidence  that  was  submitted  to  the  jury,  we  must  hold  that 
it  erred  in  not  giving  the  charge  in  question.  The  evidence 
set  forth  did  not  entitle  the  State  to  a  verdict  of  guilty 
against  the  defendants. 

Let  the  judgment  of  the  Circuit  Court  be  reversed,  and  the 
cause  remanded.  But  the  defendants  must  remain  in  cus- 
tody, until  discharged  by  due  course  of  law. 


Hadley  v.  The  State. 

Indictment  for  Murder. 

1.  Presumption  of  malice  from  use  of  deadly  weapon. — This  court  adheri  s  M 
the.  principle  decided  in  the  case  of  Murjihi/  r.   The  State  (37  Ala.  I4'2).  which 
is  supported  by  all  the  old  writers  ou  criminal  law,  that  in  cases  of  homicide 
the  law  presumes  malice  from  the  use  of  a  deadly  weapon,  and  casts  ou  the 
defendant  the  mtus  of  repelling  the  presumption,  unless  the  evidence  which 
proves  the  killing  shows  also  that  it,  was  done  without  malice. 

2.  }\'/nn  witness  may  iestify  to  c/n/rncd-r.  —  A  witness  may  be  competent  to 
testify  as  to  the  character  of  a  person  in  the  neighborhood  in  which  he  lives, 
although  he  has  never  heard  it  discussed  ;  but,  if  he  says  that  he  "does  not 
know  his  general  reputation  in  the  neighborhood,"  although  he  has  known  him. 
all  his  life,  he  is  not  competent  to  testify  as  to  his  character. 

3.  Pending  civil  suits  for  damages  ;  relevancy  and  (ulinixsifiiUtij  of.  — On  ft  trial 
under  an  indictment  for  murder,  the  records  of  several  pending  civil  suits 
against  the  defendants,  brought  by  the  widow  and  next  of  kin,  as  the  personal 
representatives  of  the  deceased,  and  of  other  relatives  who  were  killed  in  the 
same  rencontre,  are  not  admissible  evidence  for  the  defense,  to  discredit  the 
plaintiffs  therein  as  witnesses,  nor  for  any  other  purpose. 
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FROM  the  Circuit  Court  of  Baldwin. 

Tried  before  the  Hon.  H.  T.  TOULMIN. 

The  defendants  in  this  case,  James  Hadley  and  James  M. 
Hadley,  were  jointly  indicted  and  tried,  together  with  Jesse 
Hadley,  Thomas  Stewart,  and  Howell  Pitcher,  for  the  murder 
of  Green  B.  Bryars ;  pleaded  not  guilty  to  the  indictment ; 
were  convicted  of  murder  in  the  second  degree,  and  sen- 
tenced to  imprisonment  in  the  penitentiary  for  the  term  of 
ten  years,  while  a  verdict  of  not  guilty  was  returned  as  to 
the  other  defendants.  The  circumstances  attending  the 
homicide,  as  disclosed  by  the  evidence  adduced  on  the  trial, 
are  thus  stated  in  the  bill  of  exceptions : 

"There  was  evidence  tending  to  show,  on  the  part  of  the 
State,  that  the  parties  lived  about  seven  miles  apart  in  the 
northern  part  of  Baldwin  county,  and  were  stock-raisers ;  that 
on  the  Saturday  before  the  killing  they  (that  is,  James  Hadley, 
James  M.  Hadley,  Jesse  Hadley,  and  Green  B.  Bryars)  were 
together  at  the  house  of ,  said  Green  B.  Bryars,  and  were 
friendly,  and  parted  friendly,  to  meet  again  on  Monday  morn- 
ing, and  to  go  to  a  fork  two  or  three  miles  from  the  house, 
to  drive  out  some  sheep  belonging  to  Hadley,  and  separate 
them  from  the  sheep  of  said  Bryars.  On  Monday  morning, 
all  five  of  the  defendants  came  to  the  fence  of  one  of  Bryars's 
lots,  which  was  near  the  road  leading  from,  and  about  one 
hundred  yards  from  his  house.  All  of  them  were  mounted 
except  one,  and  all  armed  with  guns,  and  -were  first  outside 
of  the  fence,  opposite  said  Green  B.  Bryars,  who  stood  by 
his  plow,  just  inside  of  his  lot,  where  he  had  been  plowing 
before  the  defendants  came  up.  Larry  Bryars,  one  of  his 
sons,  had  been  to  the  house  for  water,  and  had  just  returned 
to  his  father,  whom  he  had  been  helping  to  plow,  as  the  de- 
fendants came  up,  and  was  standing  outside  of  the  fence,  a 
few  steps  from  his  father.  Wiley  J.  Bryars,  another  son, 
came  from  the  house  towards  the  place  where  his  father  and 
the  defendants  were  ;  and  when  he  came  within  about  thirty 
steps  of  them,  the  deceased  had  left  his  plow,  and  got  over 
the  fence,  and  walked  a  few  steps  in  the  direction  of  the 
house,  when  he  called  out,  'Boys,  come  here.'  This  call  at- 
tracted the  attention  of  John  and  Joseph  Bryars,  who  were 
at  the  house,  and  of  his  wife  and  daughter,  Mrs.  Elizabeth 
Bryars  and  Bettie  Bryars,  who  were  in  the  yard,  near  the 
gate.  Immediately  on  the  deceased  calling  for  his  boys,  the 
defendants  dismounted  from  their  horses,  and  James  Hadley, 
being  about  five  steps  from  the  deceased,  leveled  his  gun  at 
the  deceased,  and  shot  him  with  both  barrels.  The  deceased 
fell  instantly;  and  about  the  same  time,  James  M.  Hadley 
shot  him  with  one  barrel  of  his  gun,  and  then  shot  the  other 
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barrel  at  Larry,  who  stood  near  his  father;  from  which  shot 
Larry  fell.  About  the  same  time,  all  the  other  defendants 
pointed  their  guns  in  the  direction  of  Larry  and  Wiley,  who 
were  in  the  same  direction  from  the  defendants,  and  fired ; 
Larry  being  then  down  on  the  ground,  and  Wiley  going  to- 
wards the  house.  Wiley  was  shot  in  the  back  of  the  thigh 
and  head.  The  deceased,  Green  B.  Bryars,  Larry,  and  Wiley, 
were  dressed  in  their  working  clothes,  were  in  their  shirt- 
sleeves, and  had  no  arms  or  weapons  of  any  sort.  The  evi- 
dence tended  to  show  that  the  deceased,  at  the  time  he  was 
shot,  had  in  his  left  hand  a  small  stick,  about  two  feet  long, 
and  an  inch  and  a  half  in  diameter.  Very  soon  after  this 
shooting,  Joseph  Bryars  started  from  the  house,  with  his 
gun,  and  had  reached  within  about  fifty  yards  of  the  defend- 
ants, when  he  was  shot  in  the  head,  and  killed ;  and  the  evi- 
dence tended  to  show  that  he  did  not  fire  his  gun.  John 
Bryars  was  advancing  a  short  distance  behind  Joseph,  with 
two  guns,  and  he  received  a  shot  in  the  arm.  He  immediately 
returned  the  fire,  discharging  both  barrels  of  his  gun,  and 
turned  to  get  the  other  gun,  which  he  had  put  down,  when 
he  received  a  second  shot  in  the  foot.  Green  B.  Bryars, 
Larry  Bryars,  and  Joseph  Bryars  were  all  killed,  and  Wiley 
and  John  wounded,  in  a  few  moments  of  time,  and  within  a 
short  time,  not  exceeding  ten  minutes,  after  the  defendants 
arrived  there.  The  defendants  remounted  their  horses,  and 
left  in  the  direction  whence  they  came ;  and  the  evidence 
tended  to  show  that  they  went  towards  the  house  of  James 
Hadley,  and  from  there  to  the  woods.  One  Renfro  testified, 
on  the  part  of  the  State,  that  the  defendant  Pitcher  was  in 
his  employ,  getting  timber,  and  came  by  his  camp  about  sun- 
rise on  the  morning  of  the  killing,  and  told  him  '  that  he  was 
going  to  fight  a  duel  with  old  man  Bryars  that  morning,  and 
would  be  back  to  his  work  about  twelve  o'clock  that  day ' ; 
that  said  Pitcher  then  left  his  camp,  with  a  gun,  and  went  in 
the  direction  of  Bryars's  house,  which  was  two  or  three  miles 
distant.  The  killing  took*  place  about  eight  o'clock  in  the 
morning. 

"  There  was  evidence  tending  to  show,  on  the  part  of  the 
defense,  that  the  defendants  were  at  the  house  of  said  Bryars 
on  the  Saturday  before  the  killing,  and,  in  a  conversation 
between  him  and  James  Hadley,  reference  was  made  to  a 
dispute  previously  existing,  about  a  sheep  of  Hadley's,  which 
Bryars  said  Hadley  had  accused  him  of  marking ;  and  Bryars 
insisted  on  his  retracting  the  charge,  and  admitting  it  to  be 
a  falsehood;  while  Hadley  denied  that  he  had  said  Bryars 
had  stolen  his  sheep,  but  only  that  Bryars  had  made  a  mis- 
take in  marking  one  of  his  sheep.  At  the  solicitation  of 
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James  M.  Hadley,  they  made  friends,  and  parted  as  friends, 
and  agreed  to  come  Monday  morning,  and  get  Hadley's  sheep 
out  of  '  the  fork ' ;  James  Hadley  saying  that  he  would  send 
the  boys,  and,  Bryars  insisting  that  he  should  come  too,  he 
then  consented  to  come.     Immediately  after  they  had  left, 
Green  B.  Bryars  said,  in  the  presence  of  one  Weakley,  '  James 
Hadley  seems  like  he  wanted  to  compromise  and  make  friends ; 
but  he  can't  make  friends  with  me  on  any  consideration,  un- 
less he  acknowledges  that  he  told  a  lie  on  me.     He  thinks 
he  is  coming  here  Monday  to  get  them  sheep,  but  he  can't 
do  it :  he  either  has  to  acknowledge  he  told  a  lie,  or  fight/ 
Larry  Bryars  said  to  a  friend  on  Sunday  evening,  when  taking 
leave  of  him,  '  I  don't  know  that  you'll  ever  see  me  any  more. 
The  Hadleys  are  coming  on  Monday  to  get  them  sheep  ;  but 
old  Jim  will  have  to  take  back  what  he  said,  and  admit  he 
told  a  lie,  or  there  will  be  a  fight,'  or  '  a  fuss.'    Joseph  Bryars 
said,  on  Sunday,  that  he  could  not  go  to  the  house  of  one 
King,  his  brother-in-law,  '  because  the  Hadleys  were  coming 
to  the  house  on  Monday  morning,  and  there  would  be  hell/ 
There  was  evidence  tending  to  show  on  the  part  of  the  de- 
fendants, by  three  witnesses,  that  when  they  started  Monday 
morning,  they  were  prepared  and  furnished  with  provisions 
for  two  days  and  one  night  in  camp ;  that  two  of  them  were 
to  drive  home  some  sheep,  and  the  others  were  after  cattle  ; 
that  Bryars  was  in  the  field  when  they  rode  up  to  the  fence, 
and  advanced  towards  them,  with  a  pine  root,  about  two  and 
a  half  feet  long,  and  one  and  a  half  or  two  inches  in  diameter, 
and  jumped  on  the  fence  with  it,  calling  towards  the  house, 
'  Come  on,  boys,'  or  '  Come  with  your  guns,  boys,'  and  attacked 
James  Hadley  with  the  stick ;  and  that  at  the  same  time, 
while  Hadley  was  backing  his  mule  out  of  the  way,  several 
discharges  of  guns  were  made  to  and  towards  the  defendants 
from  persons  on  the  premises  of  Bryars,  and  James  Hadley 
and  James  M.  Hadley  were  shot,  and  the  clothes  of  the  other 
defendants  were  a  good  deal  cut  by  shot ;  and  that  Green  B. 
Bryars  was  not  shot,  nor  either  of  the  others,  until  after  this 
assault  and  these  discharges  from  the  Bryarses,  and  that 
twelve  or  fifteen  shots  were  fired  in  two  or  three  minutes. 
There  was  evidence  on  the  part  of  the  defendants,  also, 
tending  to  show  that  Mrs.  Elizabeth  Bryars,  on  the  evening 
after  the  difficulty  and  the  death  of  Green  B.  Bryars,  made 
statements  of  details  of  the  rencontre  different  from  those 
made  by  her  as  as  witness  on  the'trial." 

"D.  C.  Byrne,  a  justice  of  the  peace  in  said  county,  who 
was  examined  as  a  witness  for  the  defense,  testified,  that  he 
is  a  native  of  said  county,  and  had  known  Hadley  all  his  life, 

who  is  also  a  native  of  the  county,  and  lives  about  eight 
VOL.  LV. 


OF  ALABAMA.  35 

[Hadley  v.  The  State.] 

miles  from  him ;  that  he  did  not  know  the  reputation  of  the 
defendants  in  the  community  in  which  they  live,  but  had 
never  known  or  heard  anything  against  them,  and  until  this 
occurrence  had  never  heard  his  character  for  peaceableness 
discussed;  that  of  his  own  knowledge  he  knew  nothing 
against  them ;  that  James  Hadley,  so  far  as  he  knew,  was  a 
peaceable,  good  man,  but  he  could  not  say  what  his  reputa- 
tion for  peaceableness  was  in  the  neighborhood  in  which  he 
lived.  The  court  thereupon  ruled,  on  motion  of  the  State, 
that  said  witness  was  not  competent  to  testify  as  to  the 
character  of  said  Hadley,  and  excluded  his  evidence  from 
the  jury;  to  which  ruling  the  defendants  excepted." 

"  When  John  B.  Bryars  was  offered  as  a  witness  on  the 
part  of  the  State,  the  defendants  objected  to  his  competency 
as  a  witness,  and  offered  to  show  that  he  was  a  son  of  the 
deceased,  and  a  brother  of  Larry  and  Joseph  Bryars,  and 
had  brought  an  action  of  attachment  in  the  Circuit  Court  of 
said  county  for  $10,000  damages,  for  an  assault  and  battery 
on  him  at  the  time  and  place  the  deceased  was  killed,  against 
all  the  defendants,  whic,h  action  was  still  pending.  The  court 
overruled  the  objection,  and  allowed  the  witness  to  testify ; 
to  which  ruling  the  defendants  excepted.  The  defendants 
offered  to  prove,  on  cross-examination  of  said  witness,  that 
he  was  the  plaintiff  in  a  suit  against  them  for  an  assault  and 
battery  committed  on  him  by  them,  being  the  same  suit  men- 
tioned above ;  but  the  court  sustained  an  objection  to  this 
evidence  on  the  part  of  the  State,  and  the  defendants  ex- 
cepted. The  defendants  also  objected  to  the  examination  of 
Mrs.  Elizabeth  Bryars,  the  widow  of  the  deceased,  as  a  wit- 
ness for  the  State,  on  the  ground  of  incompetency,  and  offered 
to  show  that  she,  as  the  administratrix  of  said  deceased,  had 
brought  an  action  in  said  court  against  all  these  defendants, 
for  $20,000  damages  for  the  wrongful  killing  of  said  deceased, 
and  had  also  brought  another  action  in  said  court,  as  next 
friend  for  Wiley  Bryars,  her  son,  to  recover  $10,000  damages 
for  an  assault  and  battery  committed  on  him  by  them  at  the 
same  time  and  place ;  which  said  actions  are  still  pending  in 
said  court.  The  court  overruled  the  objection,  and  allowed 
the  witness  to  testify;  to  which  the  defendants  excepted. 
The  defendants  also  offered  to  prove  these  facts  on  cross-ex- 
amination of  said  witness,  but  the  court  sustained  an  objec- 
tion to  said  evidence  by  the  State ;  to  which  the  defendants 
talso  excepted."  Similar  objections  were  made  to  the  testi- 
mony of  Wiley  J.  Bryars,  and  exceptions  duly  reserved  to 
the  overruling  of  them.  "John  Bryars,  Wiley  J.  Bryars, 
Mrs.  Elizabeth  Bryars,  and  Bettie  Bryars^  were  the  witnesses 
for  the  State  who  testified  as  to  tfte  far^s  of  the  rencontre. 
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After  the  evidence  for  the  State  was  closed,  the  defendants 
offered  to  show  the  same  facts  as  to  said  pending  suits,  claim- 
ing $70,000  in  all,  separately,  and  all  together  as  to  each  of 
them,  and  to  produce  the  full  record  in  each  case,  and  that  their 
attorneys  in  said  suits  were  also  their  attorneys  in  this  case. 
But  the  court  refused  to  permit  the  defendants  to  prove  any 
or  all  of  these  facts,  and  excluded  them  from  the  jury;  to 
which  ruling  of.  the  court  the  defendants  excepted." 

"  The  court  charged  the  jury,  among  other  things,  as  fol- 
lows :  '  If  one  man  shoot  another  with  a  gun,  or  other  deadly 
weapon,  and  death  ensues,  the  law  implies,  or  considers,  or 
presumes,  that  the  act  was  done  maliciously,  and  imposes 
upon  the  slayer  the  burthen  of  rebutting  this  presumption, 
unless  the  evidence  which  proves  the  killing  itself  shows  it 
to  have  been  done  without  malice.  Hence,  if  you  believe, 
from  the  evidence,  that  the  prisoners  at  the  bar  shot  Green 
B.  Bryars  with  a  shot  gun,  or  other  deadly  weapon,  and 
thereby  caused  his  death,  the  law  presumes  that  the  act  was 
done  maliciously,  and  imposes  upon  the  prisoners  the  bur- 
then of  rebutting  this  presumption,  unless  the  evidence  which 
proves  the  killing  itself  shows  it  to  have  been  done  without 
malice.  Now,  then,  if  you  believe  from  the  evidence  that  the 
prisoners  took  the  life  of  Green  B.  Bryars  with  a  shot  gun, 
or  other  deadly  weapon,  willfully,  deliberately,  maliciously, 
and  premeditatedly,  as  tested  by  what  I  have  said  to  you, 
and  you  find  that  it  was  done  in  this  county,  and  before  the 
finding  of  this  indictment,  they  would  be  guilty  of  murder  in 
the  first  degree,  and  it  would  be  your  duty  so  to  find  them. 
Should  you  find  them  guilty  of  murder  in  the  first  degree,' 
etc.  To  this  charge  the  defendants  excepted." 

ALEX.  McKrasTRY  and  D.  C.  ANDEBSON,  for  the  defendants, 
cited  the  following  authorities :  1.  As  to  error  in  the  charge 
of  the  court — Wharton's  Criminal  Law,  vol  1,  §§  711,  712 ; 
Wharton  on  Homicide,  §  671;  Stokes  v.  People,  53  N.  Y.  164  ; 
Ogletree  v.  The  State,  28  Ala.  701 ;  Oliver  v.  The  State,  17 
Ala.  587 ;  Martin  v.  The  State,  47  Ala.  564  ;  Harrington  v. 
The  State,  45  Ala.  82  ;  Maker  v.  The  People,  10  Mich.  212-25 ; 
Hurd  v.  The  People,  25  Mich.  416. 

2.  As  to  the  admissibility  of  Byrne's  testimony  as  to  the 
character  of  the  deceased— 1  Phil.  Ev.  468-9,  471 ;  3  Ib.  482 ; 
22  Ala.  37-41;  31  Ala.  320;  40  Ala.  211 ;  7  Car.  &  P.  298.     . 

3.  As  to  the  admissibility  of  the  records  of  the  pendinjl 
civil  suits,  for  the  purposes  for  which  they  were  offered — 1 
Stew.  399 ;  9  Porter,  126 ;  31  Ala.  32 ;  40  Ala.  204 ;  43  Ala. 
339  ;  47  Ala.  607  ;  2  Halst  220,  234. 
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JNO.  W.  A.  SANFOBD,  Attorney-General,  for  the  State. 

STONE,  J. — Mr.  Wharton,  the  able  author  of  the  works  on 
Criminal  Law,  and  on  Homicide,  has  contributed  an  article  to 
the  "Forum,"  April  number,  1875,  in  which  he  attempts  to 
show  that  there  has  been  a  revolution  in  criminal  law,  in  the 
matter  of  presumed  malice.  In  his  work  on  Homicide,  2d 
ed.,  §  671,  he  asserts  the  same  doctrine,  and  says,  "  If  it  be 
said  that  the  use  of  a  weapon,  likely  to  inflict  a  mortal  blow, 
implies,  as  a  presumption  of  law,  in  its  technical  sense,  a 
deadly  design,  this  is  an  error  ;  and  a  fortiori  is  it  so,  when 
it  is  said  the  use  of  such  a  weapon  implies  a  malicious 
design." 

Malice,  design,  and  motive,  are,  as  a  rule,  but  inferential 
facts.  They  are  inferred  from  facts  and  circumstances,  pos- 
itively proven.  If  direct,  positive  proof  of  them  were  re- 
quired, it  could  rarely  be  given.  Still,  we  know  they  exist ; 
and  when  sufficient  facts  are  in  evidence  to  justify  us  in 
drawing  such  inference,  we  rest  as  securely  in  the  convic- 
tion, as  if  it  were  forced  upon  us  by  positive  proof.  The 
measure  of  evidence,  however,  to  justify  such  abiding  con- 
viction, must  be  very  full, — so  full  as  to  exclude  every  other 
reasonable  hypothesis. 

That  every  one  must  be  held  to  intend  the  known  con- 
sequences of  his  intentional  act,  is  a  recognized  canon  of 
moral  accountability,  and  of  municipal  law.  Malice,  as  an 
ingredient  of  murder,  is  but  a  formed  design,  by  a  sane  mind, 
to  take  life  unlawfully,  without  such  impending  danger,  to  be 
averted  thereby,  as  will  render  it  excusable,  and  without 
such  provocation  as  will  repel  the  imputation  of  formed 
design.  Hence,  when  life  is  taken  by  th'e  direct  use  of  a 
deadly  weapon,  the  canon,  stated  above,  comes  to  its  aid ; 
and,  if  there  be  nothing  else  in  the  transaction — no  qualifying 
or  explanatory  circumstance — the  conclusion  is  irresistible, 
that  the  killing  was  done  pursuant  to  a  formed  design ;  in 
other  words,  with  malice  aforethought ;  for  malice,  in  such 
connection,  is  but  the  absence  of  impending  peril  to  life  or 
member,  which  would  excuse  the  homicide,  and  of  sufficient 
provocation  to  repel  the  imputation  of  its  existence. 

In  Foster's  Crown  Law,  it  is  said, "  In  every  charge  of  mur- 
der, the  fact  of  killing  being  first  proved,  all  the  circumstances 
of  accident,  necessity,  or  infirmity,  are  to  be  satisfactorily 
proved  by  the  prisoner,  unless  they  arise  out  of  the  evidence 
produced  against  him;  for  the  law  presumeth  the  fact  to 
have  been  founded  in  malice,  until  the  contrary  appeareth ; 
and  very  right  it  is  that  the  law  should  so  presume."  The 
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same  doctrine  is  affirmed  in  all  the  older  writers  and 
adjudications  on  criminal  law. 

Sir  Win.  Blackstone  (4  Com.  201)  says  :  "  "We  may  take 
it  for  a  general  rule,  that  all  homicide  is  malicious,  and,  of 
course,  amounts  to  murder,  unless  when  justified,  excused, 
or  alleviated  into  manslaughter ;  and  all  these  circumstances 
of  justification,  excuse,  or  alleviation,  it  is  incumbent  on  the 
prisoner  to  make  out  to  the  satisfaction  of  the  court  and 
jury." 

In  the  case  of  Webster  v.  Commomvealth,  5  Cush.  206,  the 
case  stood  on  the  naked  proof  of  the  homicide,  without  any 
of  the  attendant  circumstances.  Ch.  J.  Shaw  declared  the 
law  as  above  quoted. 

The  case  of  People  v.  Schryver,  42  N.  T.  1,  is  a  very  careful 
and  full  collection  and  collation  of  authorities,  English  and 
American,  and  fully  sustains  the  doctrine  above  declared. 
See,  also,  Tweedy  v.  State,  5  Iowa,  433 ;  Silvus  v.  State,  22 
Ohio  St.  90.  The  case  of  Stokes  v.  The  People,  53  N.  Y.  164, 
properly  understood,  is  not  materially  opposed  to  this  view. 
The  charge  of  the  judge  in  that  case  invaded  the  province  of 
the  jury ;  and,  in  addition  to  this,  the  case  was  made  to  turn 
materially  on  the  statutes  of  New  York.  The  charge  in  that 
case  went  much  beyond  the  principle  above  copied  from  the 
old  authors. 

The  charge  in  the  present  case  is  precisely  that  which  was 
given  in  the  case  of  Murphy  v.  The  State,  37  Ala.  142.  In 
that  case,  this  court  held,  that  the  charge  was  free  from 
error.  We  are  unwilling  to  depart  from  that  decision,  and, 
in  doing  so,  from  an  old  landmark  which  has,  for  centuries, 
withstood  the  test  of  time,  and  the  combined  wisdom  of 
jurists  on  both  sides  of  the  Atlantic.  There  is  a  lamentable 
and  growing  laxity  in  the  administration  of  the  criminal  law, 
which  is  seen  and  deplored  by  all  good  men.  Life  is  not 
sufficiently  cared  for;  its  destruction  not  punished  with 
sufficient  severity.  Until  the  reckless  and  rash  are  taught, 
by  firm  judges  and  stern  juries,  that  the  slayer  of  his  brother 
can  invoke  the  shield  of  self-defense,  only  when,  without 
sufficient  provocation  from  him,  his  life  was  in  peril,  or  his 
body  exposed  to  grievous  injury;  that  homicide  by  him 
cannot  be  mitigated  to  the  lesser  offense  of  manslaughter, 
unless  the  jury  are  convinced  that  the  killing  was  unpremed- 
itated, and  the  result  of  sudden  passion,  excited  by  present 
injury  more  grievous  than  words — we  fear  that  the  calendar 
of  bloody  crimes  is  destined  to  know  no  diminution  in  its 
numbers.  The  terrors  of  certain  punishment  are  the  only 
sure  means  of  restraining  the  evil-minded. 

2.     The  evidence  offered  of  the  character  of  the  accused 
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was  properly  rejected.  The  witness  admitted  he  did  not 
know  the  general  character  of  the  prisoner  in  the  neighbor- 
hood in  which  he  lived.  Such  knowledge  is  a  necessary 
Sredicate  to  the  introduction  of  evidence  of  character.  1 
rick.  Dig.  513,  §§  910,  914.  This  knowledge  of  general 
character  may  be  acquired,  and  frequently  is,  without  hear- 
ing the  subject  discussed  by  a  majority  of  the  neighbors. 
Still,  the  witness  must  be  able  to  say  he  knows  the  general 
character,  before  he  can  be  allowed  to  speak  of  it. 

3.  We  can  perceive  no  principle,  or  reason,  why  the 
records  of  the  civil  suits,  offered  in  evidence,  should  have 
been  received.  They  could  not  have  shed  any  legitimate 
light  on  the  merits  of  the  rencontre,  which  was  the  subject 
of  inquiry.  The  verdict  and  judgment  in  the  prosecution 
could  not  be  evidence  for  any  purpose  in  the  civil  suits. 
Neither  do  we  think  the  institution  or  pendency  of  those 
suits,  at  all  affected  the  credibility  of  the  witnesses.  The 
parties  had  the  clear  legal  right  to  bring  the  several  suits  ; 
and  if  they  succeed  in  convincing  the  juries  that  the  several 
homicides  and  assaults  were  unlawful,  they  will  be  entitled 
to  recoveries  in  their  several  actions.  Otherwise,  they  must 
fail.  The  statutory  right  to  sue  would,  probably,  exert  as 
great  a  bias  on  the  witnesses,  if  it  exert  any  at  all,  as  would 
the  pendency  of  the  suits. 

There  is  no  error  in  the  record.  The  judgment  of  the 
Circuit  Court  is  affirmed,  and  the  sentence  of  the  law  must 
be  executed. 


May  v.  The  State. 

Indictment  for  Murder. 

1.  Dying  declarations. — Dying  declarations,  to  be  admissible  as  evidence, 
must  be  shown  to  have  been  made  under  a  sense  of  impending  dissolution. 
Under  this  rule,  the  declaration  of  the  deceased  in  this  case,  made  to  his  wife 
immediately  after  receiving  the  fatal  wound,  "M.  /tos  killed  me,"  may  have  been 
proper!}'  admitted,  as  implying  that  he  then  thought  he  could  not  recover  ; 
but  his  subsequent  declarations,  made  "several  times  during  that  day  and  the 
next,"  on  which  latter  day  he  died,  to  the  effect  that  M.  shot  him,  not  showing 
on  their  face  a  knowledge  of  his  condition,  ought  not  to  have  been  received ; 
if  not  being  shown  that  the  attending  physician  had  informed  him  of  bis 
danger,  and  "no  evidence  being  offered  to  show  his  condition  in  body  or  mind 
at  any  time  between  the  time  when  he  was  shot  and  his  death." 

FROM  the  Circuit  Court  of  Limestone. 
Tried  before  the  Hon.  W.  B.  WOOD. 
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The  indictment  in  this  case,  which  contained  but  a  single 
count,  and  was  found  at  the  May  term  of  said  court,  1876, 
charged  the  defendants,  Phil  May  and  John  Pearson,  with 
the  murder  of  James  Akard,  as  the  name  is  copied  into  the 
record.  They  were  jointly  tried,  pleaded  not  guilty,  were 
convicted  of  murder  in  the  first  degree,  and  sentenced  to 
imprisonment  in  the  penitentiary  for  life,  the  judgment  being 
in  these  words :  "  It  is  therefore  considered  and  adjudged 
by  the  court,  that  the  defendants  be  confined  in  the  peniten- 
tiary of  the  State  of  Alabama  during  their  natural  lives,  and 
that  the  State  of  Alabama  recover  of  said  defendants  the 
costs  in  this  behalf  expended." 

On  the  trial,  each  of  the  defendants  reserved  a  bill  of 
exceptions.  The  exceptions  reserved  by  the  defendant  May 
are  as  follows :  "On  the  trial  of  this  cause,  the  State  offered 
to  prove  the  dying  declarations  of  Jonas  Akard,  the  deceased ; 
and  Dr.  G.  B.  Sullivan  testified,  that  he  was  called  profes- 
sionally to  see  Jonas  Akard  the  day  on  which  he  understood 
said  Akard  was  shot,  and  found  him  shot  through  the 
abdomen ;  that  he  was  mortally  wounded,  and  died  on  the 
next  day  from  the  wound.  Mrs.  Alizia  Akard,  the  wife  of 
the  deceased,  was  then  introduced  as  a  witness  by  the  State, 
and  testified,  that  she  went  to  her  husband  immediately  after 
he  was  shot,  and  he  said  to  her,  '  Help  me  home,'  or  '  Carry 
me  home,'  or  words  to  that  effect,  '  Phil  May  has  killed  me ;' 
that  she  helped  him  to  his  home,  some  sixty  yards  distant ; 
that  he  walked  home,  leaning  on  her,  or  supported  by  her 
with  one  hand,  while  she  carried  an  axe  in  the  other  hand ; 
that  after  he  got  home,  during  that  day  and  the  next,  he 
several  times  said,  '  Phil  May  shot  me,  and  it  was  all  a  plot ; 
tell  Mr.  Moore  not  to  let  him  get  away.'  Said  Jonas  Akard 
was  shot  about  seven  o'clock  in  the  morning  on  the  22d 
October,  1874,  and  died  about  four  o'clock  in  the  afternoon 
of  the  next  day.  No  other  evidence  was  offered,  or  heard, 
showing  or  tending  to  show  his  condition  in  body  or  mind  at 
any  time  between  the  time  he  was  shot  and  his  death.  To 
the  introduction  of  so  much  of  the  evidence  as  purported  to 
be  the  declarations  of  said  Jonas  Akard  as  dying  declara- 
tions, the  prisoners  objected  ;  which  objection  was  sustained 
by  the  court  as  to  the  said  John  Pearson,  but  overruled  as 
to  the  said  Phil  May ;  and  said  evidence  was  permitted  to  go 
to  the  jury  as  the  dying  declarations  of  the  deceased,  as 
against  the  said  Phil  May,  and  against  him  alone ;  to  which 
ruling  and  decision  of  the  court  the  said  May  excepted. 
Upon  a  subsequent  day,  during  the  continuance  of  the  trial, 
after  all  the  evidence  had  been  heard,  but  before  any  argu- 
ment of  counsel  to  the  jury,  the  court,  of  its  own  motion, 
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reviewed  its  former  opinion  upon  the  admission  of  this 
evidence,  and  excluded  from  the  jury  so  much  of  said 
supposed  dying  declarations  as  related  to  any  alleged  plot, 
and  expressly  instructed  the  jury  that  they  were  in  no  wise 
to  consider  the  same ;  but,  as  to  the  remainder  of  said 
supposed  dying  declarations,  the  court  retained  its  former 
opinion,  and  permitted  the  same  to  remain  with  the  jury  as 
evidence  against  the  said  Phil  May,  and  against  him  alone ; 
to  which  ruling  and  action  of  the  court  the  said  Phil  May 
excepted." 

It  is  not  necessary  to  notice  the  exceptions  reserved  by  the 
defendant  Pearson. 

Neither  the  record  nor  the  docket  shows  who  appeared  as 
counsel  for  the  prisoners  in  this  court. 

JNO.  W.  A.  SANFOKD,  Attorney-General,  for  the  State. 

MANNING.  J. — The  declarations  of  a  person  dying  from 
wounds,  concerning  the  person  who  inflicted  them — made, 
not  under  oath,  or  generally  in  the  presence  of  the  person 
inculpated  by  them — when  allowed  to  be  proved  as  evidence 
against  him,  are  admitted  as  such  without  compliance  with 
the  general  rules  established  for  eliciting  truth  by  other 
testimony.  These  "dying  declarations"  have,  therefore, 
received  much  consideration  from  courts,  and  writers  on  the 
law  of  evidence ;  and  the  first  requirement  respecting  them 
is,  that  they  shall  not  be  admitted,  "  unless  it  appear  to  the 
court  that  they  were  made  under  a  sense  of  impending 
dissolution,  and  a  consciousness  of  the  awf ul  occasion ; 
though  the  principle  is  not  affected  by  the  fact  that  death 
did  not  ensue  until  a  considerable  time  after  the  declarations 
were  made."  1  Whart.  Am.  Cr.  Law,  §§  669-671,  and  cases 
there  cited ;  Walker  v.  State,  52  Ala.  192.  We  therefore  held 
in  the  last  cited  case,  because  it  did  not  sufficiently  appear 
what  was  the  dying  man's  opinion  of  his  own  condition,  when 
he  made  the  declarations  offered  in  evidence,  that  they  were 
improperly  allowed  to  go  to  the  jury;  and  in  this  case,  as  in 
that,  it  seems  to  us  it  was  within  the  power  of  the  State  to 
make  the  evidence  clearer  and  more  definite  on  this  point. 

It  was  proved  by  the  physician  who  visited  Mr.  Akard, 
that  he  was  mortally  wounded  in  the  abdomen,  of  which 
wound  he  died  some  thirty  odd  hours  after  it  was  inflicted. 
But  the  physician  does  not  say  that  he  told  the  wounded 
man,  or  that  he  was  then  himself  convinced,  that  he  must 
soon  die.  Mr.  Akard's  declaration  to  his  wife,  when  he  asked 
her  to  help  him  home,  "Phil  IVIay  has  killed  me,"  made 
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immediately  after  receiving  the  wound,  perhaps  sufficiently 
implies  that  he  then  thought  he  could  not  recover ;  though 
such  expressions  are  very  apt  to  be  used  by  any  one  soon 
after  receiving  a  severe  wound,  whether  it  be  mortal  or  not. 
But  there  is  no  evidence  at  all,  that  Mr.  Akard  believed  that 
he  was  mortally  wounded  and  must  soon  die,  in  the  afternoon 
of  the  day  on  which  he  was  shot  and  next  day,  when  he 
"  several  times "  used  the  other  expressions  allowed  to  be 
proved, — "  Phil  May  shot  me,  and  it  was  all  a  plot ;  tell  Mr. 
Moore  not  to  let  him  get  away."  And  in  the  absence  of 
proof  that  such  was  his  opinion  at  those  times,  the  declara- 
tions then  made  ought  not  to  have  been  received  in  evidence. 
The  circuit  judge  properly  instructed  the  jury,  on  a 
subsequent  day,  that  they  must  not  regard  as  evidence,  or 
allow  any  weight  to,  so  much  of  these  utterances,  as  charged 
that  there  was  a  plot;  "but  as  to  the  remainder  of  said 
supposed  dying  declarations,  the  court  retained  its  former 
opinion,  and  permitted  the  same  to  remain  with  the  jury, 
against  the  said  Phil  May,  and  against  him  only."  But,  for 
the  reason  above  mentioned,  all  of  that  declaration  ought  to 
have  been  excluded. 

"We  direct  attention  to  another  matter,  which  we  think 
must  be  a  clerical  error,  though  objected  to  here  as  error  of 
the  court.  The  indictment,  according  to  the  transcript  filed 
here,  is  unmistakably  for  the  murder  of  James  Akard.  The 
person  killed,  whose  dying  declarations  were  received  in 
evidence,  as  clearly  shown  by  the  bill  of  exceptions,  was 
Jonas  Akard.  And,  of  course,  his  dying  declarations,  that 
Phil  May  killed  him,  are  not  admissible  for  the  conviction  of 
Phil  May,  of  having  killed  James  Akard  also. 

Let  the  judgment  of  the  Circuit  Court  be  reversed,  and 
the  cause  be  remanded.  Defendants  must  remain  in  custody, 
until  discharged  by  due  course  of  law. 


Indictment  for  Assault  and  Battery. 

1.  Constitutionality  of  act  establishing  Court  of  Quarter  Sessions  of  Perry  coun- 
ty.— An  "inferior  court,"  such  as  the  constitution  authorizes  the  legislature  to 
establish  (Art.  VI,  §  1),  having  been  construed  by  this  court,  twenty-seven 
years  ago,  in  the  case  of  Nugent  v.  The  State  (18  Ala.  521),  to  mean  a  court 
whose  judgments  or  decrees  are  revisable  by  a  higher  tribunal  on  error  or 
appeal ;  and  that  construction  having  been  recognized  and  acted  on  ever  since, 
not  only  by  this  court,  but  by  the  general  assembly,  and  by  constitutional 
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conventions  ;  the  Court  of  Quarter  Sessions  of  Perry  county,  as  established  by 
the  act  approved  February  23,  1876  (Sess.  Acts  1875-6,  p.  371),  although  its 
jurisdiction  is  made  co-extensive  with  that  of  the  Circuit  Court,  is  an  "inferior 
court "  within  the  meaning  of  that  constitutional  provision . 

2.  Waiver  of  trial  by  jury. — In  criminal  cases,  it  is  the  better  practice  to 
submit  all  issues  of  fact  to  the  decision  of  a  jury,  rather  than  by  consent  to 
devolve  them  on  the  court ;  since  it  may  be  a  delicate  inquiry,  whether  the 
accused  can  waive  a  trial  by  jury,  if  a  jury  is  a  constituent  of  the  court,  or  if 
there  is  no  appeal  to  a  higher  tribunal  of  which  a  jury  is  a  constituent. 

3.  Former  conviction. — The  maltreatment  of  a  county  convict,  by  a  person 
to  whom  he  is  hired  (Kev.  Code,  §  3687),  by  chaining  him  to  a  plow,  necessa- 
rily includes  an  assault  and  battery  ;  and  under  an  indictment  for  the  former 
offense,  the  statute  (Rev.  Code,  §  4199)  authorizes  a  conviction  for  the  latter  ; 
hence,  a  judgment  of  conviction,  under  an  indictment  for  such  maltreatment, 
is  a  bar  to  a  subsequent  indictment,  charging  the  same  offense  as  an  assault 
and  battery. 

FROM  the  Court  of  Quarter  Sessions  of  Perry. 

Tried  before  the  Hon.  POWHATAN  LOCKETT. 

The  indictment  in  this  case,  which  was  found  at  the  August 
term  of  said  court,  1876,  contained  two  counts ;  the  first  count 
charging  an  assault  and  battery  by  the  defendant  on  one 
Lewis  Massey,  "using  a  weapon";  and  the  second,  an  assault 
and  battery  on  said  Massey,"  using  a  chain."  No  demurrer, 
or  other  objection,  was  interposed  to  the  indictment.  The 
defendant  pleaded,  to  each  count,  his  conviction  under  a 
former  indictment  for  the  same  offense ;  and  in  support  of 
this  plea,  he  offered  in  evidence  the  record  of  the  prosecu- 
tion against  him  for  the  maltreatment  of  said  Lewis  Massey 
as  a  hired  county  convict,  (decided  at  this  term),  and  the  testi- 
mony of  the  solicitor  by  whom  the  two  indictments  were 
framed,  and  of  the  several  witnesses  who  were  before  the 
grand  jury,  showing  that  the  two  prosecutions  were  in  fact 
for  one  and  the  same  offense.  On  all  the  evidence  adduced, 
the  court  overruled  the  plea ;  to  which  the  defendant  reserved 
an  exception.  He  then  pleaded  not  guilty ;  and  issue  being 
joined  on  that  plea,  he  was  convicted,  under  the  charge  of 
the  court,  and  fined  one  dollar. 

JOHN  F.  VARY,  for  the  defendant. 

JOHN  W.  A.  SANFORD,  Attorney-General,  for  the  State. 

BBICKELL,  C.  J. — It  is  insisted  for  the  appellant,  that 
the  act  "  to  establish  a  Court  of  Quarter  Sessions  for  Perry 
county,"  is  violative  of  the  constitution,  because  it  confers 
on  that  court  jurisdiction  coextensive  with  that  of  the  Circuit 
Court,  and  it  is  not,  therefore,  an  inferior  court,  which  the 
general  assembly  has  power  to  establish.  The  present 
constitution  vests  the  judicial  power  of  the  State  "in  the 
senate,  sitting  as  a  court  of  impeachment,  a  supreme  court, 
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circuit  courts,  chancery  courts,  courts  of  probate,  such  inferior 
courts  of  law  and  equity,  to  consist  of  not  more  than  five  mem- 
bers, as  the  general  assembly  may  from  time  to  time  establish, 
and  such  persons  as  may  be  by  law  invested  with  judicial 
power."  The  jurisdiction  of  the  senate,  sitting  as  a  court 
of  impeachment,  is  defined,  as  is  that  of  the  Supreme  and 
Circuit  Courts.  The  ninth  section  of  the  same  article  of  the 
constitution  declares,  that  the  general  assembly  shall  estab- 
lish in  each  county  a  court  of  probate,  "for  the  granting  of 
letters  testamentary,  and  of  administration,  and  for  orphans' 
business."  The  jurisdiction  of  the  courts  of  chancery,  and 
of  the  inferior  courts  of  law  and  equity  which  the  general 
assembly  may  establish,  is  undefined. 

The  constitution  of  1819  declared,  that  the  judicial  power 
of  the  State  should  be  vested  in  "  one  supreme  court,  circuit 
courts,  and  such  inferior  courts  of  law  and  equity  as  tJie  gen- 
eral assembly  may  from  time  to  time  establish"  The  senate 
was  clothed  with  exclusive  jurisdiction  of  impeachments. 
The  jurisdiction  of  the  Supreme  and  Circuit  Courts  was  de- 
fined substantially  as  in  the  present  constitution,  except  the 
jurisdiction  of  impeachments,  now  conferred  on  these  courts. 
In  the  distribution  of  the  judicial  power  of  the  State,  that 
constitution  contemplated  the  establishment  by  the  general 
assembly  of  courts  of  chancery,  having,  so  far  as  was  suita- 
ble to  our  institutions  and  jurisprudence,  the  jurisdiction 
pertaining  to  such  courts  in  the  older  States,  and  in  England. 
The  general  assembly,  as  in  the  present  constitution,  was 
authorized  to  establish  in  each  county  courts  of  probate, 
having  the  jurisdiction  expressed  in  the  present  constitution. 
Long  prior  to  the  formation  of  the  present  constitution,  these 
courts  had  been  established,  their  jurisdiction  defined,  and 
from  time  to  time  enlarged  or  diminished  by  legislation.  It 
is  to  these  courts,  as  established  and  existing,  the  present 
constitution  refers  in  its  distribution  of  the  judicial  power ; 
while  their  establishment,  and  distribution  to  them  of  judi- 
cial power,  was  contemplated  and  authorized  by  the  consti- 
tution of  1819.  This  reference  in  the  present  constitution 
to  existing  courts,  which  the  constitution  of  1819  intended 
should  be  established,  does  not  authorize  the  supposition 
that  it  was  intended  to  enlarge  or  narrow  the  power,  con- 
ferred by  both  constitutions  on  the  general  assembly,  to  es- 
tablish inferior  courts  of  law  and  equity. 

In  Nugent  v.  State,  18  Ala.  521,  it  was  declared,  that  an 
inferior  court,  which  the  general  assembly  had  power  to 
establish,  was  not  an  inferior  court,  as  that  term  was  often 
used  at  common  law — a  court,  the  judgments  or  decrees  of 
which,  standing  alone,  unsupported  by  the  recital  in  its 
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records  of  the  facts  on  which  its  jurisdiction  depended,  were 
mere  nullities ;  but  an  inferior  court,  because  of  its  relation 
to  a  higher  tribunal,  having  jurisdiction^  on  writ  of  error,  or 
appeal,  to  revise  its  decrees  or  judgments.  That  decision 
was  made  twenty-seven  years  ago ;  and  in  each  of  the  suc- 
cessive changes  of  constitution,  made  within  the  last  seven- 
teen years,  the  grant  of  power  to  the  general  assembly,  to 
establish  inferior  courts,  has  been  expressed  in  the  same 
terms  as  in  the  constitution  of  1819.  Successive  legislatures, 
under  each  of  the  several  constitutions,  have,  in  the  exercise 
of  the  power,  established  such  courts ;  inferior,  not  in  juris- 
diction, but  because  their  judgments  or  decrees  were  the 
subject  of  revision  in  this  court.  Constitutional  conventions, 
legislative  bodies,  and  this  court,  have  acquiesced  in  and 
recognized  this  decision,  as  a  final,  conclusive  exposition  of 
the  power  of  the  general  assembly ;  and  we  could  not,  if  we 
were  inclined,  depart  from  it.  It  affirms  the  power  of  the 
general  assembly  to  establish  the  Court  of  Quarter  Sessions, 
with  jurisdiction  concurrent  with  that  of  the  Circuit  Court, 
and  such  other  jurisdiction  as  the  general  assembly  may 
deem  it  expedient  to  confer. 

2.  The  plea  of  autrefois  convict  was  interposed  to  each 
count  of  the  indictment;  and,  without  objection,  was  tried 
by  the  court,  without  the  intervention  of  a  jury.     The  judg- 
ment of  the  court,  overruling  the  plea,  is  sought  to  be  revised. 
The  ninth  section  of  the  act  creating  the  court,  authorizes 
this  mode  of  trial,  if  consented  to  by  the  State  and  the  de- 
fendant.    It  is  not  necessary,   in  this   case,   to   determine 
whether  the  judgment  of  the  court  could  be  affirmed,  if  we 
concurred  in  its  correctness.     It  is  better,  in  a  criminal  case, 
that  all  issues  of  fact  be  submitted  to,  and  determined  by  a 
jury ;  and  it  may  be  a  delicate  inquiry,  whether  the  consent 
of  the  accused  can  dispense  with  a  trial  by  jury,  if  a  jury  is 
a  constituent  of  the  court,  or  if  there  is  no  appeal  to  a  higher 
tribunal,  of  which  a  jury  is  a  constituent.     We  pass  the  con- 
sideration of  this  question,  until  its  decision  is  necessary. 

3.  The  indictment  contains  two  counts ;  the  first  charging 
an  assault  and  battery  on  Lewis  Massey,   with   a   'irca/xm, 
without  describing  it ;  the  second  charging  the  same  offense, 
with  a  chain.     The  indictment,  on  which  the  former  convic- 
tion was  had,  charged  the  defendant  with  maltreatment  of 
said  Massey,  a  convict  sentenced  to  hard  labor  for  the  coun- 
ty, and  hired  to  the  defendant,  by  chaining  him  to  a  plow. 
Each  indictment  was  found  by  the  same  grand  jury,  on  the 
same  evidence,  and  returned  as  a  true  bill,  at  the  same  time. 
The  solicitor  framing  them  testified,  that  he  framed  each 
indictment  to  cover  the  same  transaction,  because  he  doubted 
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the  propriety  of  joining  counts  for  an  assault  and  battery  in 
the  indictment  for  maltreatment;  therefore,  the  present 
indictment  was  framed,  charging,  as  was  his  practice,  in  the 
first  count,  the  assault  and  battery  to  have  been  committed 
with  a  weapon  generally,  and  in  the  second  count  designating 
specially  the  description  of  the  weapon.  He  was  in  doubt 
whether  the  proof  would,  in  legal  contemplation,  support 
the  averment,  in  the  indictment  for  maltreatment,  that  Mas- 
sey  was  a  convict  hired  to  the  defendant.  He  communicated 
his  opinions  to  the  grand  jury.  There  was,  probably,  before 
the  grand  jury  some  evidence  that  the  defendant,  before 
chaining  Massey  to  the  plow,  had  stricken  him  one  or  two 
blows  with  his  fists.  It  is  apparent,  however,  that  neither 
the  present  indictment,  nor  the  former,  was  found  on  that 
evidence. 

The  maltreatment,  charged  in  the  former  indictment, 
necessarily  involved  an  assault  and  battery — the  infliction  of 
unlawful  violence  on  the  person  of  the  convict.  It  is,  equally 
with  an  assault  and  battery,  a  misdemeanor ;  and  the  only 
difference  in  punishment  is,  that  the  fine  for  it  can  not  be 
less  than  fifty  dollars,  while  for  an  assault  and  battery  the 
fine  may  be  less,  if  the  jury  so  determine.  The  fine  for 
neither  can  exceed  five  hundred  dollars,  and  each  may  be 
visited  with  imprisonment,  or  hard  labor  for  the  county,  for 
a  term  not  exceeding  six  months.  The  statute  authorizes  a 
conviction  for  any  offense,  whether  felony  or  misdemeanor, 
which  is  included  in  the  charge  stated  in  the  indictment. — 
B.  C.  §  4199.  Applying  the  test,  which  generally  determines 
the  sufficiency  of  the  plea  of  autrefois  convict,  or  autrefois 
acquit — whether  the  facts  alleged  in  the  second  indictment, 
if  proved,  would  have  warranted  a  conviction  on  the  first  in- 
dictment—the evidence  sustained  the  plea,  and  the  court 
erred  in  overruling  it.  The  defendant  has  been  convicted  on 
evidence  of  the  same  transaction,  on  which  the  present  in- 
dictment was  founded,  and  punished  for  the  offense  it 
involves,  which  the  law  punishes  with  the  greater  severity. 
A  second  trial  is  an  invasion  of  constitutional  guaranty,  and 
of  common-law  principle. 

Let  the  judgment  be  reversed  :  and  this  court,  rendering 
the  judgment  the  court  below  ought  to  have  rendered,  doth 
order  and  adjudge,  that  the  pleas  of  former  conviction  be, 
and  they  are  sustained,  and  that  the  defendant  be,  and  he 
is  discharged  from  all  further  prosecution  on  this  indict- 
ment. 

VOL.  LV. 
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Meinaka  v.  The  State. 

Indictment  for  Murder. 

1.  Admissibility  of  confessions. — Confessions,  made  by  the  prisoner  while  in 
custody,  cannot  be  rejected,  as  having  been  obtained  by  improper  inducements, 
when  it  is  only  shown  that  he  was  importuned  to  confess  if  guilty,  and  not  to 
confess  if  innocent. 

2.  Preliminary  proof  to  court,  in  reference  to  confessions. — Although  it  is  nec- 
essary, before  a  confession  is  allowed  to  go  to  the  jury,  to  make  preliminary 
proof  to  the  court  that  it  was  not  obtained  by  any  improper  inducements  held 
out  to  the  prisoner  ;  yet,  in  this  case,  the  objection  to  the  testimony  being 
general,  and  the  record  tending  to  show  that  the  witness  was  speaking  of  the 
same  confessions  to  which  others  had  testified,  and  as  to  which  the  requisite 
preliminary  proof  had  been  made  to  the  court,  held,  that  the  record  did  not 
show  error  in  this  respect. 

3.  Casual  remarks  of  pi-esiding  judge  to  counsel,  not  revisable  as  rulings  or 
charges  to  jury. — A  casual  remark  made  by  the  presiding  judge  to  counsel, 
pending  the  discussion  of  a  legal  question  as  to  the  admissibility  of  evidence, 
though  made  in  the  hearing  of  the  jury,  is  not  revisable  on  error  as  a  ruling 
or  charge,  when  the  record  shows  that  it  was  not  intended  for  the  jury,  and  it 
does  not  appear  to  have  influenced  their  verdict. 

FROM  the  Circuit  Court  of  Russell. 

Tried  before  the  Hon.  JAMES  E.  COBB. 

The  prisoner  in  this  case,  Charles  Meinaka,  was  indicted 
for  the  murder  of  Albertus  R.  Lyon,  by  shooting  him  with  a 
gun ;  pleaded  not  guilty  to  the  indictment ;  was  convicted  of 
murder  in  the  first  degree,  and  sentenced  to  imprisonment 
for  life  in  the  penitentiary.  The  deceased  was  about  sixty 
years  old,  and  was  killed  on  the  night  of  llth  November, 
1876,  in  the  yard  of  his  own  residence,  near  Crawford  in  said 
county,  while  going  from  the  house  to  the  well  for  a  bucket 
of  water.  On  the  trial,  the  prisoner  reserved  several  excep- 
tions to  the  rulings  of  the  court,  of  which  it  is  only  necessary 
to  state  the  following: 

"  The  State  introduced  Dr.  John  M.  Thomas  as  a  witness, 
who  testified,  that  on  or  about  the  llth  November,  1870,  he 
was  called  on,  as  a  practicing  physician,  to  examine  the  body 
of  the  deceased,  and  found  him  lying  near  the  well,  on  a 
back  porch  of  the  house,  with  an  extinguished  torch  lying 
near  by ;  that  the  wounds  on  the  neck  indicated  the  entrance 
on  the  right  side  of  some  large  missile,  fired  from  a  gun, 
which  passed  directly  through  the  collar-bone,  severing  the 
vertebrae,  and  coming  out  on  the  left  side ;  that  a  large  slug, 
or  piece  of  iron,  about  as  large  as. the  first  joint  of  a  man's 
little  finger,  with  the  ends  flattened  towards  each  other,  as  if 


48  SUPBEME  COUKT  [Dec.  Term, 

[Meinuka  v.  The  State.] 

they  had  been  beaten  with  a  hammer,  was  found  in  the 
clothing  of  the  deceased,  resting  near  the  left  side  of  the 
neck ;  that  the  wound  was  evidently  made  by  that  instru- 
ment, filed  from  a  gun,  and  it  produced  the  death  of 'the 
deceased ;  and  that  a  cut  on  the  head,  apparently  caused  by 
striking  a  corner  in  falling,  was  the  only  other  wound  on  the 
body.  Witness  said,  that  he  was  in  Crawford  a  few  days 
afterwards,  and  there  saw  the  prisoner  under  arrest,  and 
conversed  with  him  some  time  during  the  day ;  and  that 
others  were  with  the  prisoner  when  he  first  saw  him.  Having 
stated  that  no  promises,  inducements,  or  threats,  were  made 
by  him,  or  by  any  one  else  in  his  presence,  witness  was  then 
asked  to  state  the  prisoner's  confessions,  as  made  to  him  in 
that  conversation ;  to  which  the  prisoner  having  objected, 
the  court  directed  the  witness  to  stand  aside. 

"  The  State  then  introduced  Charles  O'Brien  as  a  witness, 
who  testified,  that  on  the  morning  after  the  prisoner  was 
brought  into  Crawford,  very  early,  he  went  to  the  old  hotel, 
where  the  prisoner  was  kept  under  guard,  to  see  him,  and 
found  J.  M.  Fuller  and  another  man  guarding  him;  that 
about  five  minutes  after  he  had  come  in,  Fuller  and  the  other 
guard  asked  him  to  remain  there  with  the  prisoner,  and  went 
away ;  that  this  was.  the  first  time  he  had  ever  seen  the  pris- 
oner ;  that  he  (witness)  asked  the  prisoner,  '  if  he  was  the 
man  that  killed  old  man  Lyon ;'  that  the  prisoner  replied, 
'  No,  he  was  not  the  man  that  did  it,'  and  then  drew  his  chair 
close  up  to  witness,  and  said,  '  I  want  to  tell  you  something.' 
Witness  said,  that  he  made  no  promises,  nor  threats,  nor 
offered  any  inducements  ;  and  he  was  then  asked  to  state  the 
prisoner's  confessions,  as  made  to  him  at  that  time  ;  to  which 
the  prisoner  having  objected,  the  court  caused  the  witness  to 
stand  aside. 

"  The  State  then  introduced  J.  M.  Fuller  as  a  witness,  who 
testified,  that  the,  citizens  of  Crawford  held  a  meeting  after 
the  death  of  said  Lyon,  and  appointed  witness  and  Ben  Edge 
to  go  to  Opelika,  procure  the  arrest  of  the  prisoner,  and 
bring  him  back  to  Crawford ;  that  he  and  Edge  went  to 
Opelika,  and,  on  his  own  affiidavit,  procured  a  warrant  for 
the  prisoner,  upon  which  he  was  arrested,  and  turned  over  to 
them,  with  J.  I).  B.  Hooper,  to  be  carried  to  Crawford,  which 
was  about  twenty  miles  distant ;  that  the  prisoner  was  hand- 
cuffed, and  placed  in  a  buggy  with  said  Hooper,  who  rode 
in  the  buggy  with  him  the  most  of  the  way  to  Crawford, 
while  witness  and  Edge  rode  along  with  them  on  horseback ; 
that  witness  took  Hooper's  place  a  part  of  the  way,  and  rode 
in  the  buggy ;  that  he  used  no  threats  or  promises  to  the 
prisoner,  and  no  other  person  did  in  his  presence,  though 
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much  might  have  been  said  between  Hooper  and  the  prisoner, 
while  riding  together  in  the  buggy,  which  witness  did  not 
hear ;  that  they  arrived  in  Crawford  about  ten  o'clock  at 
night,  and  carried  the  prisoner  to  a  grocery,  and  thence  to 
the  old  hotel,  where  he  was  kept  under  guard ;  that  when 
the  prisoner  laid  down  that  night,  he  told  witness  that  he 
would  tell  him  something  in  the  morning ;  that  he,  witness, 
with  Hooper  and  others,  remained  in  the  room  with  the 
prisoner  all  night;  that  the  nest  morning,  when  Charles 
O'Brien  came  into  the  room,  witness  and  Stafford  Gibson 
were  guarding  the  prisoner,,  and  they  went  out,  and  left 
O'Brien  and  the  prisoner  together. 

"  The  court  then  called  said  J.  D.  B.  Hooper  to  the  stand, 
who  testified,  that  he  resided  in  Opelika  when  the  prisoner 
was  arrested,  and  was  a  notary-public  there ;  that  the  pris- 
oner also  resided  there,  and  knew  him ;  that  he  rode  in  the 
buggy  with  the  prisoner  the  most  of  the  way  from  Crawford 
to  Opelika,  and  Fuller  and  Edge  rode  behind  on  horseback, 
as  guards  over  the  prisoner,  who  was  handcuffed.  Witness 
said,  that  during  the  first  ten  miles  of  the  trip  he  tried  to 
get  the  prisoner  to  tell  what  he  knew  about  the  killing  of 
Lyon,  if  anything — told  him  that  it  was  a  grave  and  serious 
charge  he  was  arrested  on,  and  called  his  attention  to  his 
helpless  and  friendless  condition ;  told  him,  if  he  was  not 
guilty,  under  no  circumstances  to  say  so,  since,  however  sus- 
picious the  circumstances  may  appear,  truth  will  prevail  in 
the  end ;  but,  if  he  was  guilty,  and  would  confess  it,  witness 
had  no  doubt  the  court  and  the  country  would  be  inclined  to 
be  merciful  to  him,  as  it  was  supposed  others  were  impli- 
cated, who,  witness  had  no  doubt,  were  more  guilty  than  he, 
and  it  was  not  right  that  he  should  be  made  the  scapegoat 
for  the  crimes  of  others,  while  they  went  free:  that  they  were 
after  others,  more  than  they  were  after  him ;  that  the  penalty 
was  hanging,  or  imprisonment  for  life ;  that  if  he  was  guilty, 
his  confession  would  tend  to  secure  to  him  the  milder  pun- 
ishment; that  he  had  better  confess  it,  if  he  was  guilty, 
especially  as  doing  so  might  secure  to  him  the  milder  pun- 
ishment ;  that  he  (witness)  thought  everybody  would  be  more 
favorably  inclined  towards  him,  if  he  showed  a  penitent  spirit 
for  the  great  wrong  he  had  committed,  if  he  was  guilty ;  and 
that  such  would  be  his  own  feeling  towards  him.  Witness 
further  testified,  that  he  used  every  means  in  his  power,  by 
closely  questioning  the  prisoner,  to  ascertain  what,  if  any 
thing,  he  knew  about  the  killing ;  could  not  recollect  all  he 
did  say,  and  scarcely  any  of  the  exact  words  he  used ;  talked 
with  him  a  great  deal,  and  might  have  stated  to  the  prison- 
er's counsel,  in  private  conversation,  '  that  he  gave  him  the 
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best  in  his  shop  to  get  him  to  tell,'  meaning  thereby  that  he 
endeavored,  by  questioning  the  prisoner  closely,  to  ascertain 
•what  he  knew,  if  anything,  about  the  killing;  that  he  might 
have  said  something  to  him  about  turning  '  State's  evidence ;' 
that  his  effort  was  to  induce  the  prisoner  to  believe  that,  if 
he  would  tell  the  truth,  and  confess  if  guilty,  it  would  be 
lighter  on  him ; .  that  while  he  could  not  remember  the 
many  (?)  words  used,  he  had  no  doubt  that  he  had  made 
the  impression  on  the  prisoner's  mind  that  it  would  be  lighter 
on  him  if  he  told  the  truth ;  also,  that  the  prisoner  did  not 
confess  to  him ;  that  he,  and  all  other  persons  in  his  pres- 
ence, treated  the  prisoner  with  uniform  kindness,  and  did 
not  threaten  him  in  the  least ;  that  he,  as  a  lawyer,  knew  that 
if  the  prisoner  had  confessed  to  him  at  that  time,  after  what 
he  had  said,  the  confession  could  not  be  used  against  him. 
Witness  further  said,  that  when  they  got  within  about  six 
miles  of  Crawford,  they  were  met  by  a  party  of  men  who  had 
come  out  to  meet  them,  and  who  accompanied  them  back  to 
Crawford ;  that  when  they  arrived  in  Crawford,  the  prisoner 
was  carried  into  a  bar-room,  or  grocery,  where  all  except 
witness  took  drinks,  the  prisoner  taking  a  little  whiskey  with 
bitters  in  it ;  that  he  told  the  prisoner  repeatedly  during  the 
ride,  if  he  was  not  guilty,  under  no  circumstances  to  confess  ; 
that  after  he  had  given  up  all  expectation  of  getting  anything 
out  of  the  prisoner,  his  last  remark  to  him,  before  dropping 
the  subject  of  the  killing,  was  the  caution,  that  he  ought 
under  no  circumstances  to  confess,  if  he  was  not  guilty — that 
the  truth  would  prevail  in  the  end,  and  that  he  need  not  fear 
any  mob  violence ;  that  the  prisoner  was  then  removed  to 
the  old  hotel,  and,  before  going,  remarked  to  witness,  in  reply 
to  some  question/ 1  care  not  to  talk  to-night ';  that  the  prisoner 
did  not  seem  to  want  to  talk  to  witness  at  all ;  that  he,  wit- 
ness, with  Fuller  and  others,  remained  in  the  room  all  night 
with  the  prisoner,  and  that  his  handcuffs  were  kept  on  him 
all  that  time. 

"  The  State  then  recalled  the  witness  O'Brien,  and  asked 
him  to  state  what,  if  anything,  defendant  said  to  him ;  to 
which  the  defendant  objected,  on  the  ground  that  no  suffi- 
cient predicate  had  been  laid  for  introducing  confessions ; 
which  objection  the  court  overruled,  and  the  defendant  ex- 
cepted.  The  witness  then  testified,  that  the  prisoner  told 
him,  on  the  occasion  heretofore  mentioned  by  witness,  '  that 
he  was  the  one  who  shot  old  man  Lyon.'  The  prisoner  ob- 
jected to  the  introduction  of  this  confession,  the  same  not 
having  been  shown  to  have  been  voluntary ;  but  the  court 
overruled  the  objection,  and  allowed  the  witness  to  proceed 
with  the  confessions ;  to  which  the  prisoner  excepted.  Wit- 
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ness,  resuming,  said,  that  he  replied  to  the  prisoner,  '  If  you 
are,  you  are  a  fool  to  confess  it ;'  that  defendant  then  told 
witness,  that  Mrs.  Lyon  hired  him  to  kill  her  husband,  pro- 
mising to  give  him  five  hundred  dollars  and  a  set  of  bed- 
room furniture,  if  he  would  do  it ;  that  she  gave  him  a  note 
to  carry  to  Mrs.  Davis,  her  mother,  which  he  carried  from 
Opelika  on  Friday,  and  got  to  the  house  of  old  man  Davis 
about  dark ;  that  he  went  up  to  the  window  of  the  dining- 
room,  and  tapped  on  it,  when  Mrs.  Davis  came  to  the  win- 
dow, and  received  the  note,  and  then  handed  him  a  gun ;  that 
he  loaded  the  gun,  and  went  around  near  the  well,  and  stood 
behind  a  tree ;  that  old  man  Lyon  came  to  the  well  to  draw 
water ;  that  he  raised  the  gun,  but  his  hand  trembled,  and 
he  threw  it  down;  that  old  man  Lyon  went  back  to  the 
house,  and,  when  he  had  gone  to  bed,  he  (the  prisoner)  went 
to  the  window,  and  tapped  again ;  that  Mrs.  Davis  came  to 
the  window,  and  patted  him  on  the  shoulder,  and  said, 
'What  is  the  matter,  Charlie;'  that  he  told  her,  his  heart 
failed  him,  and  he  could  not  kill  him  ;  that  she  then  told  him, 
'You  must  do  the  work,  and  your  money  is  sure  to  come;' 
that  she  then  took  him  into  the  house,  and  gave  him  supper, 
and  afterwards  carried  him  around  into  a  room  in  which  there 
was  some  seed  cotton,  and  scratched  out  a  hole  in  the  cotton, 
and  told  him  to  get  into  it,  and  covered  him  up  with  the  cot- 
ton, and  then  got  into  the  bed  in  the  same  room,  in  which 
old  man  Davis  was  asleep  at  the  time ;  that  Mrs.  Davis  got 
up  soon  the  next  morning,  and  told  him  to  go  to  an  old  house 
in  a  field,  and  remain  there  during  the  day ;  that  he  went  to 
the  house,  and  Willie  Carlisle,  who  was  the  son  of  Mrs.  Lyon 
by  a  former  husband,  brought  him  his  breakfast  and  dinner 
that  day ;  that  he  (defendant)  came  back  at  night,  and  took 
his  position  near  the  well ;  that  when  old  man  Lyon  came  to 
the  well  for  water,  he  raised  the  gun,  and  fired,  and  the  old 
man  fell ;  that  he  then  made  his  way  back  to  Opelika,  getting 
there  about  11  o'clock  at  night,  and  went  to  Mrs.  Lyon's 
house ;  that  she  asked  him  if  he  had  done  the  work,  and  he 
replied  that  he  supposed  so  ;  that  she  then  called  a  servant- 
girl,  and  told  her  to  get  the  best  supper  in  that  house  for 
him ;  that  the  girl  cooked  his  supper,  and  lie  ate  it,  and  went 
to  bed.  Witness  further  testified,  on  cross-examination,  that 
he  did  say,  on  yesterday,  that  if  the  prisoner  was  not  under 
arrest,  and  repeated  what  he  then  said  to  him  (witness),  he 
would  burst  him  (prisoner)  open1;  that  he  said  this,  because 
the  prisoner,  while  in  the  charge  of  officers,  passing  from  the 
court-house  to  the  jail,  met  witness  at  the  gate,  and  asked 
him  for  '  that  five  dollars  he  owed  him.'  The  counsel  for  the 
State  objected  to  this  testimony,  but  the  court  allowed  it  to 
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go  to  the  jury,  as  tending  to  show  the  animus  of  the  •witness. 
The  State's  counsel  then  asked  the  witness,  what  w-ere  his 
reasons  for  being  offended  at  what  the  prisoner  said  tollisa^ 
to  which  question  the  prisoner  objected,  and  excepted  to  its 
allowance  by  the  court.  The  witness,  answering,  said,  that 
he  had  heard  the  prisoner  had  said  that  the  citizens  of  Craw- 
ford had  all  agreed  to  pay  him  five  dollars  each  to  make  the 
confession ;  and  that  when  the  prisoner  asked  him  the  ques- 
tion yesterday,  it  mortified  him  very  much,  and  hence  his 
remark  under  the  impulse  of  the  moment ;  and  that  he  had 
no  feeling  against  the  prisoner. 

"  The  State  then  recalled  J.  M.  Fuller,  who  testified,  that 
on  Friday  evening,  the  day  before  the  Saturday  on  which 
Lyon  was  killed,  he  met  the  prisoner  in  the  road  near  Craw- 
ford, about  an  hour  by  sun ;  that  on  the  morning  on  which 
the  prisoner  made  the  confession  to  O'Brien,  about  10  o'clock, 
in  the  same  room  at  the  old  hotel,  the  prisoner  confessed  to 
him.  The  witness  being  then  asked  to  state  what  these  con- 
fessions were,  the  prisoner  objected,  because  the  same  had 
not  been  shown  to  have  been  voluntary ;  but  the  court  over- 
ruled the  objection,  and  allowed  the  witness  to  testify  to  the 
confessions  ;  to  wrhich  the  prisoner  excepted.  The  witness 
then  stated,  that  the  prisoner  said  to  him,  on  the  occasion 
referred  to,  that  he  was  the  man — that  he  was  the  man  wit- 
ness met  in  the  road,  and  that  witness  was  riding  a  light 
horse ;  and  being  asked  by  witness  if  he  meant  a  gray  horse, 
he  said,  'yes.'  The  prisoner  further  said,  as  said  witness 
testified,  that  he  kept  the  road  that  evening  after  meeting 
witness,  until  he  crossed  a  creek,  when  he  found  that  he  was 
lost,  and  recrossed  the  creek,  taking  a  road  which  led  him 
into  a  lane ;  he  then  came  to  an  old  field,  in  which  there  was 
high  grass,  got  over  into  the  field,  and  went  on  until  he  came 
to  an  old  house ;  then  crossed  another  field  of  high  grass, 
passed  through  it,  and  went  down  into  Mr.  Davis's  lot,  near 
the  house ;  stayed  there  a  short  time,  and  then  went  up  to 
the  house,  and  knocked  on  the  window  of  the  dining-room  ; 
that  Mrs.  Davis  came,  and  gave  him  a  gun ;  that  he  went 
down  into  the  field,  and  loaded  the  gun  with  an  iron  slug  and 
buckshot,  and  came  back,  and  stood  near  the  house,  but  his 
heart  failed  him,  and  he  did  not  shoot ;  that  he  went  to  the 
house,  and  Mrs.  Davis  let  him  in  to  the  fire  in  the  dining- 
room  ;  that  after  he  got  warm,  she  carried  him  out  the  back 
way,  into  the  hah1,  and  put  him  into  some  cotton  to  sleep ; 
that  he  remained  in  the  cotton  until  morning,  and,  when  the 
rest  were  done  eating,  went  in  and  ate  his  breakfast ;  that  he 
then  went  down  into  the  field,  to  an  old  house,  and  remained 
there  all  day ;  that  he  came  back  near  the  house  at  dark, 
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and  took  a  position  in  an  open  place  near  the  well ;  that  when 
Mr.  Lyon  came  out,  with  a  torch  in  his  hand,  he  raised  the 
gun,  and  fired ;  that  he  immediately  fled,  and  got  back  to 
Opelika  about  12  o'clock  that  night;  that  Mrs.  Lyon  made  a 
negro  girl  cook  him  some  supper,  and  told  her  to  cook  him 
plenty ;  that  she  asked  him  '  if  he  had  done  the  work,'  and 
he  replied,  'he  reckoned  so.'  The  prisoner  told  witness,  as  he 
testified,  that  Mrs.  Lyon  was  to  give  him  five  hundred  dol- 
lars and  a  set  of  furniture  for  a  room,  to  kill  said  Lyon  ;  that 
she  had  been  after  him  a  long  time  to  get  him  to  kill  him ; 
that  she  once  told  him  to  go  into  a  cellar,  and  get  some  corn, 
and  strew  it  along  from  the  cellar-door,  and  then  stand  be- 
hind the  door,  and  she  would  tell  Mr.  Lyon  that  robbers 
were  stealing  corn,  and  send  him  into  the  cellar  to  see  about 
it,  and  then  he  could  kill  him  with  an  axe ;  that  the  slug  used 
in  the  gun  was  taken  from  a  box  of  old  iron  in  the  cellar,  and 
earned  home  by  old  Mrs.  Davis,  a  week  or  two  before  the 
killing;  that  on  the  night  of  the  killing  he  passed  a  house 
at  which  there  were  a  good  many  people,  as  if  there  was  a 
party  there ;  that  he  mei;  some  little  negroes  beyond  Craw- 
ford, and  inquired  the  road  of  them  to  Salem,  and  stopped 
at  a  store  on  the  road,  and  inquired  the  way  to  Salem ;  that 
he  stopped  at  another  .house,  after  crossing  a  bridge,  and  in- 
quired the  way.  Further  testifying,  witness  said,  that  the 
prisoner  was  a  man  of  foreign  birth,  and  did  not  speak  plain 
English;  that  he  frequently  spoke  broken  English,  which 
witness  could  not  understand  at  all ;  that  witness  frequently 
had  to  ask  him  two  or  three  times  before  he  could  fully  un- 
derstand him ;  that  he  has  not  given  the  precise  language  of 
the  prisoner's  confessions ;  that  he  could  understand  the 
prisoner,  but  could  not  talk  like  him ;  that  he  asked  the 
prisoner,  during  the  confessions,  to  repeat  over  certain  words, 
and,  at  times,  if  he  meant  to  say  certain  words ;  that  during 
the  morning,  after  this  confession,  the  prisoner  had  two  at- 
tacks of  something  that  looked  like  fits,  during  which  he  fell 
down,  and  frothed  a  little  at  the  mouth,  his  limbs  became 
rigid  and  drawn,  and  he  gritted  his  teeth ;  that  these  attacks 
were  short ;  that  he  had  charge  of  the  prisoner,  and  suffered 
nobody  to  talk  to  him  about  the  matter  of  the  confessions 
without  his  permission;  that  at  the  preliminary  trial,  at 
Crawford,  witness  testified  about  this  confession,  but  did  not 
tell  anything  about  that  part  in  which  the  prisoner  said  that 
the  slug  was  taken  from  a  box  of  old  if  on  in  the  cellar,  and 
carried  home  by  Mrs.  Davis,  nor  about  the  plot  to  kill 
Lyon  in  the  cellar  with  the  axe ;  that  he  did  not  recollect 
these  particulars  at  the  time  of  the  preliminary  trial ;  that 
he  had  lived  near  Crawford  all  his  life,  and  knew  the  country, 
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and  the  route  described  by  the  prisoner ;  that  the  country, 
as  described  by  the  prisoner,  was  in  all  respects  as  described 
by  him ;  that  there  was  a  party  at  the  house  described  by 
him,  on  the  night  mentioned ;  that  on  Friday  night  before 
the  murder,  at  the  time  and  place  mentioned  by  the  prisoner, 
he  met  a  man  about  the  size  and  general  appearance  of  the 
prisoner. 

"  The  State  then  recalled  Dr.  J.  M.  Thomas,  who  testified, 
that  the  wound  on  the  neck  of  the  deceased  indicated  that 
the  missile  passed  in  low  down  on  the  right  side  of  the  neck, 
through  the  neck,  and  out  on  the  left  side  higher  up ;  that 
the  deceased  was  a  tall  man ;  that  he  (witness)  did  not  know 
the  height  of  the  porch  at  the  well;  that  the  slug  was  taken 
by  one  Greene,  who  was  on  the  coroner's  jury,  and  given  by 
him  to  one  Moore,  who  was  then  the  acting  deputy-sheriff  of 
Lee  county,  and  who  wanted  to  take  it  to  Opelika,  supposing 
that  he  could  trace  it;  that  he  (witness)  was  called  to  see 
the  prisoner  the  day  after  he  was  brought  to  Crawford,  who, 
they  said,  had  a  fit  on  him,  and  went  immediately  where  he 
was,  but  the  fit  had  passed  off  when  he  got  there ;  that  he 
heard  the  prisoner  talking  that  morning  to  some  of  the  crowd 
about  the  killing.  The  witness  being  then  asked  to  state 
what  the  prisoner  said,  the  prisoner  objected ;  but  the  court 
overruled  the  objection,  and  permitted  the  witness  to  state 
the  prisoner's  confessions ;  to  which  the  prisoner  excepted. 
The  witness  then  stated,  that  the  prisoner  described  the  gun 
with  which  he  did  the  shooting,  and  said,  that  it  was  a  brass- 
mounted  gun,  and  had  the  stock  cut  down  very  small  where 
it  came  to  the  face  in  shooting;  and  witness  said,  that  he 
had  seen  such  a  gun  at  Crawford.  Witness  further  testified, 
that  he  had  never  seen  the  prisoner  until  the  day  after  he 
was  brought  from  Opelika  to  Crawford  ;  that  the  slug  found 
by  him  on  the  body  of  the  deceased  was  similar  to  that  de- 
scribed to  him  by  the  prisoner ;  that  there  was  a  buckshot 
hole  in  the  hat  of  the  deceased ;  that  witness  made  no  ex- 
amination of  the  deceased  at  any  time ;  that  the  prisoner 
was  talking  to  those  about  him ;  that  he  formed  no  opinion 
as  to  the  state  of  the  prisoner's  mind,  but  the  prisoner  im- 
pressed him  as  a  man  of  common  sense ;  and  that  the  effect 
of  epilepsy  on  the  mind  is  towards  dementia. 

"  The  State  then  introduced  Robert  Baldimn  as  a  witness, 
who  testified,  that  he  was  placed  as  a  guard  over  the  pris- 
oner the  day  after  he'was  brought  from  Opelika  to  Crawford  ; 
that  no  threats  or  promises  were  made  to  the  prisoner  by 
him,  or  any  one  else,  that  he  knew  of ;  that  he  had  a  talk  with 
the  prisoner  while  guarding  him,  and  the  prisoner  said — 
Here  the  prisoner  objected  to  any  evidence  of  confessions, 
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but  the  court  overruled  the  objection,  and  the  prisoner  ex- 
cepted.  The  witness  then  detailed  the  conversation,  about 
the  same  as  given  by  other  witnesses." 

The  above  extracts  from  the  bill  of  exceptions  are  all  that 
relate  to  the  prisoner's  confessions,  though  it  purports  to  set 
out  all  the  evidence  adduced  on  the  trial,  and  shows  nume-  . 
rous  exceptions  to  the  rulings  of  the  court  which,  since  this 
court  does  not  pass  upon  them,  it  is  unnecessary  to  notice. 

J.  L.  Davis,  who  was  the  father  of  Mrs.  Lyon,  was  exam- 
ined as  a  witness  for  the  defense,  and  stated  that,  about  the 
10th  October  preceding  the  homicide,  while  in  Opelika  selling 
cotton,  h.e  saw  the  prisoner,  who  was  there  engaged  in  the 
business  of  a  butcher,  and  wanted  to  sell  him  some  beeves ; 
that  the  prisoner  said  he  was  not  able  to  buy  them  himself, 
but  could  show  him  a  man  who  could;  that  the  prisoner 
came  down  to  his  house  a  few  days  afterwards,  with  a  rope 
and  a  whip,  and  wanted  to  buy  a  beef,  but  said  that  he  had 
no  money  to  buy  one  with,  and  that  he  (witness)  did  not  sell 
him  one.  "Witness  was  then  asked  by  the  prisoner's  coun- 
sel, why  he  did  not  sell  him  a  beef;  to  which  question,  and 
to  the  prisoner's  statement  that  he  wished  to  buy  a  beef,  the 
counsel  for  the  State  objected.  The  court  at  first  sustained 
the  objection,  but  afterwards  allowed  the  witness  to  answer. 
There  were  several  earnest  arguments  from  the  defendant's 
counsel,  to  show  that  the  judgement  of  the  court  was  erro- 
neous, and  that  the  evidence  was  proper  to  show  why  the 
prisoner  was  there — that  it  showed  he  was  there  on  legiti- 
mate business.  During  a  colloquy  between  the  court  and 
defendant's  counsel,  as  to  the  legality  of  this  evidence,  the 
court,  by  way  of  meeting  the  argument  addressed  to  the 
court,  remarked  to  the  counsel,  in  the  hearing  of  the  jury, 
'  If  he  was  a  conspirator,  and  was  down  there  looking  around, 
nothing  would  be  more  natural  than  for  him  to  say  he  wanted 
to  buy  a  beef.'  To  which  remark  of  the  court,  made  in  the 
hearing  of  the  jury,  the  prisoner  excepted." 

The  several  rulings  to  which  exceptions  were  reserved  on 
the  trial,  are  here  presented  for  revision,  and  urged  as  error. 

W.  H.  BAKNES  and  H.  C.  LINDSEY,  for  the  prisoner. 
JNO.  W.  A.  SANFORD,  Attorney-General,  for  the  State. 

STONE,  J. — All  that  we  can  affirm  of  the  inducements 
held  out  to  the  prisoner  is,  that  he  was  importuned  to  con- 
fess if  guilty,  and  not  to  confess  if  innocent.  The  reasons 
offered  in  the  Jatter  category  why  he  should  remain  firm,  and 
abstain  from  confession,  were  quite  .as  strong  and  controlling, 
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as  were  those  offered  in  the  former  to  induce  him  to  confess. 
As  was  said  in  Aaron  s  case,  37  Ala.  115,  "to  suppose  that  the 
prisoner  was  influenced  by  the  declaration  to  make  the  con- 
fession, is  to  concede  his  guilt ;  for,  in  no  other  contingency, 
was  he  advised  to  confess.  The  prisoner,  if  innocent,  was 
warned  not  to  say  he  had  done  the  deed,  in  language  equally 
as  strong  as  that  which  sought  his  confession  if  guilty." 
The  Circuit  Court  did  not  err  in  allowing  the  prisoner's  con- 
fessions to  be  given  in  evidence  against  him. 

2.  The  confessions  proved  by  Dr.  Thomas  are  excepted 
to,  on  the  alleged  ground  that  proof  was  not  made  to  the 
court,  before  evidence  of  these  confessions  was  received,  that 
no  inducements  were  offered  to  the  prisoner  to  mate  them. 
The  record  is  silent  on  the  question,  whether  such  proof  was 
or  was  not  made  in  immediate  connection  therewith.  The 
objection  to  the  testimony  is  general,  specifying  no  ground. 
It  rests  alone  on  the  alleged  failure  of  the  record  to  affirm 
that  such  preliminary  proof  was  made.  We  do  not  think  this 
exception  well  taken.  It  is  shown  that  the  presiding  judge 
well  understood  the  rule ;  for  a  lengthy  examination  of  wit- 
nesses, whose  testimony  related  to  this  subject,  was  had 
before  any  of  the  confessions  were  allowed  to  go  before  the 
jury.  If  the  attention  of  the  court  had  been  specially  called 
to  the  question,  we  have  no  doubt  the  record  would  have 
been  made  to  show  affirmatively  that  such  proof  was  offered. 

Another  view  :  This  witness  did  not  propose  to  testify  to 
confessions  made  specially  to  him.  His  language  was,  he 
"  heard  prisoner  talking  to  some  of  the  crowd  about  the 
killing."  What  this  witness  was  asked  to  testify,  was  what 
prisoner  said  "  about  the  killing,"  in  this  conversation.  The 
Circuit  Court  had  the  case  before  it ;  had  heard  much  proof 
on  the  subject  of  inducements  and  threats  ;  had  previously 
heard  the  testimony  of  J.  Munroe  Fuller,  who  testified  that, 
on  the  day  on  which  the  alleged  confessions  were  made, 
which  it  was  proposed  to  prove  by  Dr.  Thomas  (the  day  after 
prisoner  was  carried  to  Crawford),  he,  Fuller,  "  had  charge 
of  the  prisoner,  and  suffered  nobody  to  talk  to  him  about  the 
matter  of  the  confessions,  without  witness'  permission."  He 
also  testified  that,  during  the  time  he  had  prisoner  in  charge, 
he,  the  prisoner,  had  two  spasms,  or  epileptic  fits.  Up  to 
this  time,  the  proof  was  very  full  that  no  inducements  which 
the  law  can  regard  had  been  offered  to  the  prisoner  to  con- 
fess. Dr.  Thomas  was  called  to  the  prisoner  when  he  had 
the  fits;  and  it  was  then  he  "heard  the  prisoner  talking  to 
some  of  the  crowd  about  the  killing."  These  were  the  con- 
fessions which  it  was  proposed  to  prove  by  this  witness. 
The  record  strongly  tends  to  show,  that  the  confession 
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proved  by  Dr.  Thomas  was  part  and  parcel  of  the  identical 
confession  previously  proved  by  other  witnesses  ;  before  the 
introduction  of  which,  very  ample  preliminary  proof  was 
made  to  the  court,  that  they  were  voluntary.  We  do  not 
feel  at  liberty  to  find,  on  the  recitals  of  this  record,  that  the 
court  received  in  evidence  the  confessions  of  the  prisoner 
proved  by  Dr.  Thomas,  without  proper  preliminary  proof  that 
they  were  voluntarily  made.  It  is  our  duty  to  make  every 
reasonable  intendment ;  to  indulge  every  reasonable  pre- 
sumption, in  favor  of  the  correct  ruling  of  the  Circuit  Court, 
which  the  record  does  not  affirmatively  repel.  Error  is  not 
presumed,  but  must  be  proved  by  the  record. — 1  Brick.  Dig. 
781,  §§  118, 120. 

3.  Defendant  was  shown  to  be  a  butcher  by  trade,  and,  at 
the  time,  had  his  home  at  Opelika.  About  a  month  before  the 
homicide,  he  had  visited  Crawford,  and  the  residence,  near 
by,  of  Lyon,  the  deceased,  taking  with  him  a  rope  and  whip. 
While  there,  he  wished  to  purchase  a  beef  of  witness,  who 
lived  at  the  same  place  with  deceased ;  but  did  not  purchase. 
The  prisoner's  counsel  proposed  to  prove  that  prisoner  made 
said  visit,  carrying  the  rope  and  whip,  and  what  he  said  at 
the  time  was  the  purpose  of  his  visit.  The  prosecuting 
counsel  objected  to  the  introduction  of  this  evidence,  and  a 
discussion  grew  up  on  its  admissibility.  The  court  was  at 
first  inclined  to  rule  it  out,  but,  after  the  argument,  permitted 
these  things  to  be  proved.  The  bill  of  exceptions  says: 
"There  were  several  earnest  arguments  from  defendant's 
counsel,  to  show  that  the  judgment  of  the  court  was  erro- 
neous, and  that  the  evidence  was  proper  to  show  why  the 
prisoner  was  there — that  it  showed  he  was  there  on  legitimate 
business,  etc.  During  a  colloquy  between  the  court  and 
defendant's  counsel,  as  to  the  legality  of  this  evidence,  the 
court,  by  way  of  meeting  the  argument  addressed  to  the 
court,  remarked  to  the  counsel,  in  the  hearing  of  the  jury, 
'  If  he  was  a  conspirator,  and  was  down  there  looking  around, 
nothing  would  be  more  natural  than  for  him  to  say  he  went 
down  to  buy  a  beef.'  To  which  remark  of  the  court,  made 
in  the  hearing  of  the  jury,  the  prisoner  excepted." 

In  the  case  of  Phillips  v.  Beene,  16  Ala.  720,  an  attempt  was 
made  to  have  a  review  of  a  remark  made  by  the  circuit  judge, 
pending  a  trial  before  him,  but  which  did  not  appear  to  have 
been  given  in  charge  to  the  jury.  Commenting  on  it,  this 
court  said :  "  It  may  have  been  insisted  on  by  the  counsel, 
as  an  abstract  proposition  of  law,  and  the  court  may  have 
differed  with  him  ;  but  it  cannot  be  seriously  contended,  that 
every  expression  of  opinion  by  the  court,  during  the  progress 
of  the  trial,  if  erroneous,  shall  furnish  ground  for  reversal. 
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Such  opinion  must,  in  some  way,  influence  the  result  of  the 
cause,  or  be  supposed  to  do  so,  by  being  given  in  charge  to 
the  jury,  or  by  a  refusal  to  charge,  or  by  being  connected 
with  the  exclusion  or  admission  of  the  evidence."  In  the 
present  case,  it  is  manifest  the  remark  was  not  intended  for 
the  jury.  It  was  made,  as  one  means  of  testing  the  admissi- 
bility  of  the  evidence.  It  did  not  probably  influence  the 
jury  ;  and  if  the  prisoner's  counsel  feared  it  would,  he  should 
have  asked  the  court  to  inform  the  jury  that  they  should  not 
be  influenced  by  it.  If  this  request  had  been  made,  and  the 
court  had  refused  to  so  instruct  the  jury,  we  will  not  say  this 
would  not  have  been  error.  We  cannot,  however,  review 
every  casual  remark  that  may  be  made  by  the  presiding 
judge  pending  the  trial — made,  probably,  by  way  of  illus- 
trating an  argument — unless,  upon  a  charge  given  or  refused, 
such  remark  is,  in  effect,  made  part  of  the  court's  instructions 
to  the  jury. 

In  what  we  have  said,  we  do  not  wish  to  be  understood  as 
sanctioning  any  practice,  by  which  the  presiding  judge  may 
indicate  a  preference  of  one  party,  or  his  asserted  rights, 
over  another,  or  of  the  credibility  of  one  witness  over 
another,  or  by  which  any  right  which  the  law  sanctions  or 
guaranties  may  be  disparaged.  The  duty  of  the  presiding 
judge  is  performed,  when  he  declares  the  law  on  the  ques- 
tions legitimately  presented.  The  facts,  the  credibility  and 
weight  of  the  evidence,  and  its  application  to  the  principles 
of  law  given  in  charge  by  the  court,  are  purely  for  the  jury. 
An  invasion  by  the  court  within  the  domain  thus  assigned  to 
the  jury,  equally  with  an  assumption  by  the  jury  of  the  powers 
of  the  court,  has  no  sanction  in  the  law.  We  have  indulged  in^ 
these  remarks,  to  prevent  a  misapprehension  of  the  principle 
of  our  decision,  announced  above.  We  find  nothing  in  the 
present  record  which  tends  to  show  that  the  circuit  judge, 
in  the  trial  of  this  cause,  invaded  the  province  of  the  jury. 

The  other  exceptions  reserved  were  not  pressed  in  argu- 
ment, and  we  think  there  is  nothing  in  them. 

The  judgment  of  the  Circuit  Court  is  affirmed. 
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Smith  v.  The  State. 

Indictment  for  Larceny. 

1.  Local  jurisdiction  of  offense.  —  Under  the  statute  of  this*  State  (Kev.  Code, 
§  3948),  as  at  common  law,  if  property  is  stolen  in  one  county,  and  carried 
into  another,  a  criminal  prosecution  against  the  thief  may  be  instituted  in 
either  county  ;  but  this  statute  is  only  an  affirmation  of  the  common-law  rule, 
not  an  enlargement  of  it  ;  and  where  goods  are  stolen  from  a  warehouse  or 
dwelling-house  (Ilev.  Code,  §  3707),  and  carried  into  another  county,  a  pros- 
ecution for  the  statutory  offense  cannot  be  instituted  ill  the  latter  county, 
though  the  offender  may  be  there  prosecuted  for  simple  larceny. 

FROM  the  Circuit  Court  of  Dallas. 

Tried  before  the  Hon.  GEO.  H.  CRAIG. 

The  indictment  in  this  case,  which  was  found  at  the 
March  term  of  said  court,  1874,  charged  that  Geta  Smith 
and  George  Washington  "feloniously  took  and  carried 
away,  from  the  ware-house  of  J.  C.  Groce,  one  bale  of 
cotton,  of  the  value  of  more  than  fifty  dollars,  the  per- 
sonal property  of  J.  C.  Groce."  On  the  trial  of  said  Geta 
Smith  alone,  as  the  bill  of  exceptions  shows,  the  State 
introduced  evidence  showing  that  said  defendant  and  George 
Washington  stole  the  bale  of  cotton  from  the  ware-house  of 
said  J.  C.  Groce,  which  was  situated  in  Wilcox  county,  and 
carried  it  by  the  river  to  Selma,  in  Dallas  county,  where  they 
sold  it  ;  that  the  owner  tracked  the  cotton,  indentified,  and 
recovered  it  ;  and  that  it  was  worth  about  seventy  dollars. 
On  this  evidence,  the  defendant  requested  the  court,  in 
writing,  to  instruct  the  jury,  in  effect,  that  they  could  not 
convict  him  of  grand  larceny.  The  court  refused  to  give  the 
charge,  and  the  defendant  excepted  to  its  refusal. 

T.  W.  CLARK,  for  the  defendant,  cited  3  Greenl.  Ev.  §  154  ; 
1  Hale'sP.  C.  507;  2  Ib.  163;  1  Hawk.  P.  C.  ch.  33,  §  9  ; 
Bishop's  Orim.  Pro.  vol.  1,  §  76  ;  Hoskins  v.  The  Peopk,  16 
N.  Y.  173. 

JNO.  W.  A.  SANFORD,  Attorney-General,  for  the  State,  cited 
the  statute  (Rev.  Code,  §  3948),  which,  he  contended,  author- 
ized a  prosecution  of  the  offense  in  either  Wilcox  or  Dallas 
county. 

BEICKELL,  C.  J.  —  The  common  law  was  inflexible,  not 
only  that  a  man  should  be  tried,  on  a  criminal  accusation,  by 
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his  peers,  but  that  his  triers  should  be  of  the  vicinage — near 
the  place  where  the  offense  was  alleged  to  have  been  com- 
mitted. The  rule,  if  not  gradually  relaxed,  was  at  least 
construed  to  be  satisfied,  if  the  trial  was  by  a  jury  of  good 
and  lawful  men  of  the  county  in  which  the  offense  was 
committed,  or  alleged  to  have  been  committed.  An  exception 
was  early  recognized,  if  the  offense  was  in  its  nature  con- 
tinuous. A  simple  larceny  furnished  the  most  frequent 
example.  The1  possession  of  the  goods  stolen  by  the  thief 
was  a  larceny  in  every  county  into  which  he  might  carry 
them.  The  trespass,  committed  in  the  original  taking,  did 
not,  in  contemplation  of  law,  divest  the  true  owner  of  the 
possession ;  and  every  moment's  continuance  of  the  trespass 
and  felony  is,  in  legal  consideration,  a  new  caption  and 
asportation. — 1  Lead.  Or.  Cases,  224. 

The  exception  was,  however,  limited  to  simple  larceny.  If 
the  original  offense  was  compound,  involving  more  than  a 
simple  caption  and  asportation,  while  the  simple  larceny  was 
the  subject  of  indictment  in  any  county  into  which  the  thief 
carries  the  goods,  the  compound  offense  is  indictable  only  in 
the  county  in  which  it  was  committed.  1  Lead.  Cr.  Cases, 
225 ;  3  Greenl.  Ev.  §  152 ;  1  Bish.  Cr.  Pro.  §  60.  If,  in  the 
course  of  a  robbery,  larceny  is  committed,  the  offender  could 
be  convicted  of  the  latter,  not  of  the  former  offense,  in  any 
county  into  which  he  might  carry  the  goods.  So,  if  the 
offense  is  aggravated,  because  of  the  place  of  its  commission, 
as  in  a  store,  or  other  house,  the  security  of  which  is  in- 
tended to  be  protected;  of  the  aggravated  offense,  the 
offender  is  indictable,  in  the  county  in  which  it  was  com- 
mitted, and  not  in  another  county  to  which  the  goods  may 
be  carried.  The  offense  committed  in  the  latter  county  is 
the  unlawful  caption  and  asportation,  not  accompanied  with 
an  invasion  of  the  security  of  a  house  within  the  protection 
of  the  law  creating  the  compound  offense. 

The  statute  (B.  C.  §  3948)  declaring,  "  where  property  is 
stolen  in  one  county,  and  carried  into  another,  the  jurisdic- 
tion is  in  either  county,"  is  but  an  affirmation,  not  an 
enlargement  of  the  common-law  rule  to  which'  we  have 
referred,  and  does  not  extend  to  compound  offenses,  like  that 
imputed  to  the  appellant.  While  he  was  indictable  in 
Wilcox  county  for  a  felony,  if  he  was  guilty  of  there  stealing 
goods  from  a  ware-house,  exceeding  in  value  fifty  dollars,  he 
was  only  guilty  of  petit  larceny,  a  misdemeanor,  if  the  value 
of  the  goods  was  less  than  one  hundred  dollars,  in  Dallas 
county,  to  which  he  carried  them.  The  felony  was  not 
ambulatory,  but,  by  force  of  the  statute  creating  it,  locality 
is  of  its  essence. 
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The  rulings  of  the  Circuit  Court  were  adverse  to  these 
views,  and  the  judgment  must  be  reversed,  and  the  cause 
remanded.  The  prisoner  will  remain  in  custody,  until  dis- 
charged by  due  course  of  law. 


Floyd  v.  The  State. 

Indictment  for  Murder. 

1.  Grand  juries  at  special  terms. — Under  the  provisions  of  the  act  approved 
February  1'3,  1875,  "to  provide  for.  holding  special  terms  of  the  Circuit  Court" 
.  Sess.  Acts  1874-5,  pp.  201-2),  that  court  has  the  same  power  to  organize  a 
grand  jury  at  a  special  term  as  at  a  regular  term. 

2.  Special  venire  for  trial  of  capital  case. — The  statute  which  requires  that  tho 
special  venire  in  a  capital  case  shall  include  "those  summoned  on  the  regular 
juries  for  the  week  "  (Rev.  Code,  §  4173),  is  shown  by  a  subsequent  section 
(4177)  to  mean  the  regular  jurors  who  are  "in  attendance,"  and  not  to  include 
those  who,  though  summoned  as  regular  jurors,  were  excused  or  discharged 
when  the  regular  juries  were  organized. 

3.  Objection  to  venire,  on  account  of  mistake  in  name  of  juror. — A  mistake  in 
writing  the  surname  of  one  of  the  jurors  specially  summoned  for  the  trial  of  a 
capital  case,  in  the  list  served  on  the  prisoner,  is  no  ground  for  quashing  the 
venire,  although,  excluding  the  name  of  that  juror,  the  number  specially  sum- 
moned is  less  than  fifty  (llev.  Code,   §  4173)  :  the  name  may  be  discarded 
(§  4175),  and  another  juror  summoned. 

FROM  the  Circuit  Court  of  Geneva. 

Tried  before  the  Hon.  JAS.  E.  COBB. 

The  indictment  in  this  case  was  found  at  a  special  term  of 
said  court,  held  on  the  19th  day  of  July,  1875,  pursuant  to 
an  order  made  and  published  by  Hon.  H.  D.  CLAYTON,  the 
presiding  judge  of  the  circuit ;  and  charged  the  defendant 
with  the  murder  of  Aaron  Miller.  "  At  the  regular  March 
term,  1876,"  as  the  bill  of  exceptions  recites,  "  the  defendant 
having  been  arraigned  on  a  former  day  of  the  term,  and 
having  pleaded  not  guilty,  the  cause  came  on  to  be  heard, 
and  the  following  proceedings  were  had:  The  defendant 
moved  to  quash  the  venire,  because  the  names  of  all  those 
persons  who  had  been  summoned  by  the  sheriff  to  appear  at 
this  term  as  regular  jurors  did  not  appear  on  said  venire,  nor 
on  the  list  served  on  the  prisoner ;  and  proposed  to  prove,  in 
support  of  his  motion,  that  on  the  first  day  of  the  term,  when 
the  court  was  organizing  the  juries,  and  when  the  sheriff 
called  the  list  of  those  summoned  as  petit  jurors,  twenty- 
eight  persons  answered  to  the  call;  that  the  court,  after 
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selecting  and  impanneling  two  juries  of  twelve  men  each,  as 
the  law  requires,  did  not  swear  any  others,  nor  retain  them, 
but  remarked  that  no  more  would  be  needed,  and  that  the 
others  might  consider  themselves  discharged;  that  this 
defendant  did  not  consent  nor  object  to  this  action  of  the 
court ;  and  that  the  four  men  who  were  not  selected  nor 
sworn  were  not  then  present,  and  had  not  been  specially 
summoned  for  this  cause,  and  had  not  been  otherwise  sum- 
moned as  regular  petit  jurors.  The  court  overruled  the 
motion  to  quash,  and  the  defendant  excepted.  As  the  draw- 
ing of  the  jury  proceeded,  the  name  Atkinson  was  drawn; 
and  the  defendant  again  moved  to  quash  the  venire,  because 
the  person  who  appeared  and  answered  to  said  name,  and 
who  had  been  summoned  by  the  sheriff,  was  named  Adkison, 
and  not  Atkinson  /  which  motion  the  court  overruled,  and  the 
defendant  excepted.  The  court  then  proposed  to  the  de- 
fendant, that  he  might  have  the  opportunity  or  not,  at  his 
election,  to  take  said  Adkison.  The  defendant  refused  to 
say  whether  he  wished  the  said  Adkison  put  on  him,  or  not ; 
but,  when  the  court  offered  said  Adkison  to  him,  objected  to 
receiving  him,  or  passing  on  him.  Because  of  this  objection 
by  the  defendant,  the  court  caused  said  Adkison  to  stand 
aside,  and  the  name  of  Atkinson  to  be  discarded,  and  another 
to  be  forthwith  summoned  to  supply  his  place ;  which  was 
done.  To  this  action  of  the  court  the  defendant  excepted." 

W.  D.  ROBERTS,  for  the  defendant.  The  statute  impera- 
tively requires,  that  all  the  regular  jurors  "summoned for  the 
week"  shall  be  included  in  the  special  venire  summoned  for 
the  trial  of  a  capital  case. — Rev.  Code,  §  4173.  And  the 
same  statute  requires  that  the  special  venire  shall  consist  of 
"not  less  than  fifty  persons;"  while  the  record  shows  that, 
excluding  the  name  of  Atkinson,  or  Adkison,  not  fifty  persons 
were  summoned.  Again,  the  indictment  is  void,  because 
found  at  a  term  not  authorized  by  law.  Davis  v.  The  State, 
46  Ala.  80;  Overstreet  v.  The  State,  46  Ala.  30;  Garlick  v. 
Dunn,  executor,  42  Ala.  404. 

JNO.  W.  A.  SANFORD,  Attorney-General,  for  the  State,  cited 
Session  Acts  1874-5,  p.  201 ;  Fields  v.  The  State,  52  Ala.  349 ; 
Rev.  Code,  §  4177;  Hall  v.  The  State,  40  Ala.  698;  Bill  v. 
The  State,  29  Ala.  34 ;  Birdsong  v.  The  State,  47  Ala.  68 ; 
Wesley  v.  The  State,  52  Ala.  182. 

MANNING,  J. — The  special  term  of  Geneva  Circuit  Court, 
at  which  the  indictment  in  this  cause  was  found,  was  held  in 
pursuance  of  the  "  act  to  provide  for  holding  special  terms 
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of  the  Circuit  Court,"  approved  February  13,  1875.  By  it, 
are  given  tlie  same  power,  jurisdiction  and  authority,  at  a 
special  term,  "  to  organize  a  grand  jury,  and  to  try  and  dis- 
pose of  all  causes  that  may  come  before  said  court,  both 
civil  and  criminal,  and  to  do  and  perform  all  the  business  of 
such  court,  as  at  a  regular  term  of  such  court."  The  objec- 
tion raised  to  the  finding  of  the  indictment  at  a  special  term 
of  the  court,  or  at  a  term  not  authorized  by  law,  is  not 
sustained.  The  indictment  is  in  the  form  prescribed  by  the 
Revised  Code,  and  is,  therefore,  sufficient. 

2.  Section  4173  of  the  Bevised  Code  requires,  for  the  trial 
upon  indictments  charging  a  capital  offense,  that  an  order 
be  made,  ''commanding  the  sheriff  to  summon  not  less  than 
fifty,  nor  more  than  one  hundred  persons,  including  those 
summoned  on  the  regular  juries  for  the  week,"  from  which  to 
constitute  a  jury  to  try  the  accused.  Persons  who  were 
summoned  for  regular  jurors,  but  did  not  appear,  or  who, 
appearing,  were  for  some  cause  excused,  or  wrho,  because  the 
regular  juries  for  the  week  were  completed  before  their  names 
were  drawn  out,  were  discharged,  and  departed  from  the 
court,  although  "summoned,"  cannot  be  said  to  be  "on  the 
regular  juries  for  the  week."  The  expression  used  in  the 
statute  is  ambiguous  and  incorrect.  "What  is  meant  by  it,  is 
shown  by  section  4177  :  "  On  the  trial  of  a  person  charged 
with  a  capital  offense,  the  names  of  the  jurors  summoned  for 
his  trial,  as  icell  as  the  names  of  the  regular  jurors  in  attendance, 
must  be  written  on  slips  of  paper,  folded  or  rolled  up,  placed  in 
a  box,  or  some  substitute  therefor,  and  shaken  together ;  and 
such  officer  as  may  be  designated  by  the  court  must,  in  his 
presence,  draw  out  the  slips,  one  by  one,  until  the  jury  is 
completed,"  &c.  Evidently,  therefore,  it  was  "the  regular 
jurors"  who  were  ''on  the  regular  juries  for  the  week,"  and 
not  those  who  had  been  summoned  to  compose  them  and 
excused,  that  were  to  be  included  in  the  fifty  or  more  per- 
sons, from  which  a  jury  to  try  the  accused  was  to  be  con- 
stituted. And  even  this  direction,  that  the  regular  jurors  be 
included  in  the  list,  is  not  founded  on  any  idea  of  benefit  to 
the  accused,  but  of  convenience  to  both  the  sheriff  and 
citizens;  which  would  be  consulted,  by  having  the  jury 
co  pposed,  as  largely  as  a  due  regard  to  the  attainment  of 
impartial  justice  would  allow,  of  the  jurors  who  were  already 
in  court,  and  held  there  for  the  transaction  of  its  business. 
It  could  not  be  assumed  that  these  persons  would  be  any 
more  favorably  disposed  toward  tlie  accused,  than  any  like 
number  of  other  citizens  would  be.  The  objection  of  pris- 
oner's counsel  to  the  omission  from  the  list  served  on  his 
client,  of  the  names  of  those  who  had  been  summoned  to 
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compose  the  regular  juries,  but  were  not  serving  on  them,  is, 
therefore,  disallowed. 

3.  The  only  other  question  in  this  cause  relates  to  an 
error  in  writing,  in  the  list  served  upon  the  prisoner,  the 
name  of  one  of  the  persons  summoned — "Atkinson,"  instead 
of  Adkison.  In  respect  to  such  a  case,  the  statutes  make 
express  provision ;  and  in  compliance  with  section  4175  of 
the  Revised  Code,  the  name  of  this  person  was  taken  out  of 
the  box,  and-  another  person  summoned,  whose  name  was 
substituted  in  its  place. 

The  judgment  of  the  Circuit  Court  must  be  affirmed. 


Raisler  v.  The  State. 

Indictment  against  Retailer  of  Spirituous  Liquors. 

1.  Sufficiency  of  indictment ;  alternative  averments. — In  an  indictment  for  re- 
tailing without  license  (Kev.  Code,  §  3618),  a  count  which  charges  that  the 
defendant  "sold,  bartered,  exchanged,  or  otherwise  disposed  of,  or  permitted 
to  be  taken,  spirituous,  vinous,  or  malt  liquors,  in  quantities  less  than  a  quart," 
is  fatally  defective  on  demurrer. 

FROM  the  Circuit  Court  of  Limestone. 

Tried  before  the  Hon.  W.  B.  WOOD. 

The  indictment  in  this  case  contained  only  one  count, 
which  charged  that  the  defendant  "  sold,  bartered,  exchanged, 
or  otherwise  disposed  of,  or  permitted  to  be  taken,  spiritu- 
ous, vinous,  or  malt  liquors,  in  quantities  less  than  a  quart, 
without  license,  and  contrary  to  law."  The  defendant  pleaded 
not  guilty,  without  raising  any  objection  to  the  indictment ; 
and  during  the  trial  reserved  several  exceptions  to  the  rulings 
of  the  court,  which,  however,  require  no  special  notice. 

LUKE  PKYOE,  for  the  defendant,  argued  the  several  ques- 
tions reserved  by  the  bill  of  exceptions,  and  insisted  that  the 
indictment  was  fatally  defective,  though  no  objection  was 
taken  to  it  in  the  court  below. 

JNO.  W.  A.  SANFOKD,  Attorney-General,  for  the  State. 

STONE,  J. — The  indictment  in  this  case  is  fatally  defect- 
ive, under  section  3618  of  the  Revised  Code.  That  section 
prohibits  the  sale  of  vinous  or  spirituous  liquors  in  quantities 
less  than  a  quart,  without  license.  The  present  indictment 
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is  framed  in  the  disjunctive,  and  charges  that  the  defendant 
"  sold,  bartered,  exchanged,  or  otherwise  disposed  of,  or  per- 
mitted to  be  taken,  spirituous,  vinous,  or  malt  liquors,"  etc. 
Several  of  these  disjunctive  averments  charge  no  offense 
known  to  the  law.  The  indictment  thus  charges  that  the  de- 
fendant did  one  of  several  acts,  many  of  which  are  not 
indictable  under  the  statute.  A  disjunctive  averment  in 
pleading,  to  be  sufficient,  must,  in  each  of  its  alternative 
phases,  charge  an  indictable  offense.  Andrews  v.  McCoy,  8 
Ala.  920 ;  Lucas  v.  Oliver,  34  Ala.  626 ;  David  v.  SJiepherd, 
40  Ala.  587. 

It  is  due  to  the  circuit  judge  that  we  should  say,  the  suf- 
ficiency of  the  indictment  does  not  appear  to  have  been 
brought  to  his  attention.  Still,  we  feel  bound  to  notice  it. 
1  Bish.  Or.  Procedure,  §  1196.  In  the  rulings  on  evidence, 
and  in  the  charge  to  the  jury,  we  find  no  error. 

The  revenue  law,  approved  March  6,  1876  (Pamph.  Acts, 
78,  79,  80 ;  chap.  9,  sections  1,  6,  7),  contains  provisions, 
which  must  be  observed  when  the  indictment  is  for  engaging 
in  the  business  of  retailing.  See  Harris  v.  The  State,  50  Ala. 
127,  and  authorities  cited;  Bryant  v.  The  State,  46  Ala.  302 ; 
Espy  Vf  Tlie,  State,  47  Ala.  533.  The  present  indictment  is 
not  under  that  statue.  See  Mclntyre  v.  The  State,  at  the 
•present  term. 

We  do  not  consider  it  necessary  to  notice  any  other 
questions. 

Reversed  and  remanded.  Let  the  defendant  remain  in 
custody,  until  discharged  by  due  course  of  law. 


Matthews  v.  The  State. 

Indictment  for  Burglary. 

1.  Sufficiency  of  indictment. — In  an   indictment  for  burglary  (Rev.  Code, 
§  3695),  an  averment  that  corn,  "a  valuable  thing,  was  then  and  there  kept  for 
sale,"  &&,   in  the  building  broken  into  and  entered,   is  sufficient,   without  an 
additional  averment  of  the  value  of  the  corn. 

2.  Abstract  charges. — The  rule  is  well  settled  in  this  court,  that  an  abstract 
charge,  though  it  may  assert  an  incorrect  legal  proposition,  is  not  a  cause  of 
reversal,  unless  it  appears  that  the  jury  were  thereby  misled,  to  the  prejudice 
of  the  party  excepting;  and  that  the  refusal  of  an  abstract  charge,  however 
correct  in  point  of  law,  is  not  an  error. 

3.  Confessions  ;  provinces  of  court  and  jury,  as  to  admissibttity  and  credibility. 
When  the  court  has  decided  that  a  confession  was  made  voluntarily,  and  has 
therefore  allowed  it  to  go  to  the  jury,  the  province  of  the  jury  is  limited  to  a 
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consideration  of  its  credibility;  consequently,  a  charge  asked,  which  refers  to 
them  for  decision  the  question  whether  it  was  voluntarjr,  is  properly  refused. 

4.  Circumstantial  evidence ;  sufficiency  of.  — In  criminal  cases,  the  test  of  the 
sufficiency  of  circumstantial  evidence  is,  not  whether  it  produces  as  full  con- 
viction as  the  positive  testimony  of  a  single  credible  witness,  but  whether  it 
excludes  from  the  minds  of  the  jury  every  reasonable  doubt  of  the  defendant's 
guilt. 

5.  Ownership  of  building  broken  into  and  entered. — The  ownership  of  the 
building  broken  into  and  entered  is  properly  laid  in  the  person  who  was  in  the 
undisputed  occupancy  and  possession  thereof  at  the  time  of  the  burglary. 

FEOM  the  Circuit  Court  of  Hale. 

Tried  before  the  Hon.  GEORGE  H.  CRAIG. 

The  indictment  in  this  case,  which  was  found  at  the  April 
term  of  said  court,  1876,  charged  that  the  defendant,  Samuel 
Matthews,  "  broke  into  and  entered  a  corn  crib,  the  property 
of  Henry  A.  Tayloe,  a  building  in  which  corn,  a  valuable 
thing,  was  then  and  there  kept  for  use,  sale,  or  deposit,  with 
intent  to  steal."  The  defendant  demurred  to  the  indictment, 
as  the  judgment  entry  states,  "  on  the  ground  that  there  is 
no  allegation  of  the  value  of  the  corn  kept  in  the  crib ;"  and 
his  demurrer  being  overruled,  he  then  pleaded  not  guilty. 
During  the  trial,  as  appears  from  the  bill  of  exceptions,  when 
Henry  A.  Tayloe,  the  principal  witness  on  the  part  of  the 
prosecution,  who  testified  to  the  circumstances  connected 
with  the  burglary,  stated  that  about  eighteen  bushels  of  corn : 
were  taken  from  his  crib,  and  that  it  was  worth  about  fifty 
cents  per  bushel,  "  the  defendant  objected  to  any  proof  of 
the  value  of  the  corn,  because  the  indictment  did  not  allege 
any  value";  and  he  reserved  an  exception  to  the  overruling 
of  his  objection,  and  to  the  admission  of  the  evidence. 

"  Henry  A.  Tayloe,  a  witness  on  the  part  of  the  State,  testi- 
fied, that  during  the  year  1875,  and  before  the  finding  of  this 
indictment,  he  was  in  the  habit  of  rising  about  day-break, 
and  riding  to  the  depot  at  Macon  Station,  to  meet  the  train 
and  attend  to  his  business  as  express  agent,  and  generally 
visited  his  squad  of  laborers.  On  getting  up  Tuesday  morn- 
ing, he  saw  in  his  yard  an  ox-cart,  full  of  corn,  about  eighteen 
bushels,  and  a  yoke  of  oxen  in  his  stable  yard.  He  recog- 
nized the  cart,  by  its  peculiar  spokes,  as  the  property  of 
George  Matthews,  a  brother  of  the  defendant,  who  lived  about 
a  mile  up  the  road ;  one  of  the  oxen  belonged  to  said  George, 
and  the  other  belonged  to  the  defendant.  Witness  rode 
across  the  woods  to  the  double  cabin  of  Frank  Sledge,  who 
was  one  of  his  laborers.  The  defendant  and  one  Lewis 
Shields,  who  were  also  in  his  employ,  stayed  there;  and 
upon  inquiry,  he  found  they  were  both  absent.  Witness 
then  visited  the  premises  of  Peter  Washington,  another 
laborer,  who  lived  several  hundred  yards  off,  up  the  Linden 
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road,  on  the  other  side,  and,  on  viewing  the  crib,  found  that 
corn  had  been  taken  out  of  it,  through  a  crack  in  the  rear, 
made  by  pulling  off  a  plank  about  ten  feet  long ;  saw  shucks 
and  some  corn  scattered  about,  and  then  tracked  the  wagon, 
or  cart,  from  the  public  road  to  Macon  Station  near  his  resi- 
dence, into  the  woods,  towards  Frank  Sledge's  double  cabin  ; 
then,  out  of  the  woods,  into  the  public  road  to  Linden,  and 
up  the  road  to  Peter  Washington's  house,  where  the  track 
turned  back  into  the  woods  opposite  the  crib ;  and  having 
tracked  it  twenty  or  thirty  yards  further,  he  lost  the  track  in 
the  woods.     Witness  then  rode  back  to  the  station,  and,  re- 
membering that  the  defendant  had  relations  in  Uniontown, 
whom  he  was  accustomed  to  visit,  telegraphed  to  have  him 
arrested ;  and  receiving  a  reply  that  he  was  arrested,  witness 
went  over  to  Uniontown  on  the  passenger  train  early  Wed- 
nesday morning,  and  brought  him  back  on  the  freight  train 
the  same  day,  and  took  him  to  Greensboro  the  next  day, 
where  witness  made  affidavit,  and  had  him  held  for  the  bur- 
glary.   After  the  proper  predicate  had  been  laid  for  the  in- 
troduction of  confessions,  witness  testified,  that  he  found  the 
defendant  in  the  guard-house  at  Uniontown,  and  that  the 
defendant,  while  going  from  the  guard-house  to  the  depot, 
voluntarily  confessed  that  he  and  Lewis  Shields  put  the  corn 
in  the  cart.     Witness  testified,  on  cross-examination,  that  no 
threats,  fears,  hopes,  or  promises  were  used  by  him  to  induce 
the  confessions ;  that  he  did  not  talk  much  to  the  defendant, 
who  was  sullen  and  not  inclined  to  talk ;  that  he  had  the 
defendant's  hands  tied  behind  him,  and  the  rope  running 
around  back  of  his  neck;  that  he  told  the  defendant,  in 
opening  the  conversation,  that  two  of  them  could  not  have 
moved  that  corn;  to  which  the  defendant  replied,  'We  did  it.' 
Witness  further  testified,  that  defendant  said  he  hired  the 
cart  to  Lewis  Shields,  and  that  he  (witness)  would  not  find 
Lewis  there  when  he   got  back;  and  witness  said,  that  he 
had  not  seen  Lewis  since  the  corn  was  taken  from  Peter 
Washington's  crib.     Witness  testified,  also,  that  no  person 
but  the  conductor  of  the  freight  train  was  present  at  any 
conversation  had  on  the  train  when  leaving,  or  after  leaving 
Uniontown;  and  that  one  Armstead,  a  half-brother  of  the 
defendant,  was  one  of  the  first  persons  he  saw  in  Uniontown." 
Said  Armstead,  who  was  introduced  as  a  witness  by  the 
defendant,  testified,  "that  he  had  resided  with  Mrs.  Shields, 
at  or  near  Uniontown,  for  about  twenty  years ;  that  he  saw 
Capt.  Tayloe  on  the  occasion  of  .the  defendant's  arrest  in 
Uniontown,  and  went  down  to  the  depot  where  he  was,  with 
his  hands  tied  behind  his  back,  and  carried  him  a  lunch  to 
eat,  and  asked  Capt.  Tayloe  to  unloose  his  hands  and  let  him 
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eat ;  that  he  heard  Capt.  Tayloe  tell  the  defendant,  that  he 
would  not  carry  him  to  Greensboro  if  he  would  say  who  put 
the  corn  in  the  wagon ;  and  that  the  defendant  replied,  he 
had  told  him  that  he  let  Lewis  have  the  wagon.  Said  wit- 
ness testified,  on  cross-examination,  that  this  conversation 
occurred  in  his  presence,  at  the  depot  in  Uniontown,  where 
Capt.  Tayloe  was  waiting  for  the  train."  This  is  all  the  evi- 
dence set  out  in  the  bill  of  exceptions,  relative  to  the  defend- 
ant's confession ;  and  the  only  ruling  of  the  court,  in  refer- 
ence to  that  confession,  was  its  refusal  to  give  the  second 
charge  asked  by  the  defendant,  as  hereinafter  stated. 

"Henry A. Tayloe  testified,  also,  that  he  was  in  the  occupa- 
tion of  the  premises  on  which  the  crib  was  situated ;  that  the 
only  interest,  or  estate,  he  had  in  the  land,  was  under  a  lease 
made  to  him  by  his  wife,  a  few  months  Before  her  death, 
which  occurred  some  time  during  the  summer  of  the  year 

before  his  crib  was (?)  "Witness  admitted,  that  a  record 

of  the  Probate  Court  of  Hale  county,  then  exhibited  to  him, 
which  purported  to  be  the  record  of  a  lease  executed  by  him 
to  one  Maupin,  his  son-in-law,  in  April,  1874,  for  six  years, 
of  certain  lands  in  Hale  county,  included  the  lease  for  1875 
of  the  lands  on  which  Frank  Sledge  and  Peter  Washington 
lived,  and  which  they  worked  last  year ;  also,  that  said  lands 
had  been  duly  conveyed,  about  eighteen  years  -ago,  by  his 
brothers,  to  his  wife  for  her  life,  with  remainder  over  to  his 
children."  This  is  all  the  evidence  shown  by  the  bill  of  ex- 
ceptions, as  to  the  ownership  or  possession  of  the  land  or 
the  crib. 

"  Peter  Washington,  a  witness  for  the  State,  testified,  that 
about  three  hours  before  day,  as  near  as  he  can  recollect,  on 
a  Monday  night,  he  was  awoke  by  the  barking  of  his  dogs, 
and  went  out,  and  followed  them  across  the  public  road  into 
the  -woods,  where,  about  eighty  or  ninety  yards  from  the  road, 
he  found  an  ox-cart,  hitched  to  a  tree  it  had  run  against ; 
that  when  he  approached,  the  person  on  the  cart  jumped 
down,  and  ran  in  the  direction  of  Macon  Station ;  that  he 
called  to  Stephen  Link  to  come,  and  they  drove  the  cart, 
which  was  full  of  corn,  into  Capt.  Tayloe's  yard,  and  turned 
the  oxen  into  his  stable  lot ;  that  he  found  a  plank  torn  off 
a  crack  in  the  crib,  which  he  had  himself  nailed  on  with  ten- 
penny  nails ;  that  the  crib  was  of  oak  logs,  about  the  size  of 
his  leg,  and  in  the  rough  state  just  as  they  were  cut ;  and 
that  from  the  signs  of  shucks,  and  a  panel  of  fence  being 
down  by  the  crib,  that  the  corn  had  just  been  taken  out  of 
the  crack ;  that  the  moon  was  then  just  going  down,  and  it 
was  dark ;  and  he  went  back  to  bed,  and  slept  until  day." 
This  was  all  the  evidence  adduced  on  the  part  of  the  prose- 
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cution.  The  defendant  introduced  several  witnesses,  whose 
testimony  tended  to  prove  an  alibi ;  but  it  is  unnecessary  to 
notice  it. 

"  This  being  all  the  evidence,  the  court  charged  the  jury, 
that  if  they  believed  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant  broke  into  and  entered  a  corn 
crib,  the  property  of  the  person  named  in  the  indictment,  in 
which  corn,  a  thing  of  value,  was  then  and  there  kept  for  use, 
sale,  or  deposit,  with  intent  to  steal,  in  the  county  of  Hale, 
within  three  years  before  the  finding  of  the  indictment,  then 
they  must  find  him  guilty ;  but,  if  they  did  not  find  from  the 
evidence  that  the  State  had  proved  to  their  minds,  beyond 
all  reasonable  doubt,  each  and  every  one  of  such  ingredients 
of  the  offense  with  which  he  is  charged,  then  it  was  their 
duty  to  acquit  ,the  defendant ;  that  if  they  believed,  from 
the  evidence,  that  the  crib  was  in  the  occupation  of  H.  A. 
Tayloe,  such  occupation  was  sufficient  proof  of  the  fact  of 
property  as  laid  in  the  indictment ;  and  that  if  the  corn  in 
the  crib  was  that  of  said  Tayloe,  the  employer  of  the  laborers, 
and  of  a  squad  of  laborers,  who  were  entitled  to  one-third 
part  thereof,  then  Capt.  Tayloe  and  the  laborers  were  not 
owners  in  common  of  the  corn,  but  the  corn  was,  for  the  pur- 
poses of  this  indictment,  Capt.  Tayloe's." 

The  defendant  excepted  to  this  charge,  "  and  to  each  and 
every  part  thereof,"  and  then  requested  the  following  charges, 
which  were  in  writing,  and  were  refused  by  the  court,  excep- 
tions being  duly  reserved  by  the  defendant  to  the  refusal  of 
each : 

1.  "  If  the  jury  believe  that  a  part  of  the  corn  in  Peter 
Washington's  crib  was  owned  by  the  defendant,  in  conjunc- 
tion with  other  laborers  employed  by  H.  A.  Tayloe,  the  pros- 
ecutor and  alleged  owner  of  the  crib,  there  could  be  no  con- 
viction under  this  indictment." 

2.  "If  the- jury  believe  that  the  defendant's  confessions, 
as  testified  to  by  H.  A.  Tayloe,  were  made  by  a  boy  under 
age,  who  had  been  confined  in  the  guard-house  all  the  night 
previous,  a*ad  while  he  was  tied,  and  about  to  be  carried  to 
another  county,  on  the  freight  train,  with  the  expectation  of 
being  arrested  and  committed  to  jail,  then,  in  arriving  at  a 
conclusion  as  to  whether  the  confession  was  voluntary  or 
not,  they  may  consult  their  general  knowledge  of  human 
nature." 

3.  "  If  the  jury  believe  that  the  evidence  in  this  case  is 
wholly  circumstantial,  then,  in  orc^er  to  convict  the  defendant, 
the  evidence  should  be  as  strong  as  the  positive  testimony 
of  one  credible  witness,  who  proves  the  guilt  of  the  defendant 
beyond  all  reasonable  doubt," 
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4.  "  If  it  should  appear  from  the  evidence  that  the  hands 
on  Capt.  Tayloe's  place  worked  for  one-third  of  the  crop,  and 
that  the  defendant  was  one  of  the  hands,  and  that  the  corn 
in  the  crib  belonged  to  them,  and  had  not  been  divided,  then 
Capt.  Tayloe  and  the  hands  were  tenants  in  common  of  the 
corn ;  and  if  the  defendant,  as  one  of  said  hands,  had  an 
interest  in  the  corn  in  said  crib,  he  can  not  be  convicted." 

5.  "  If  the  jury  believe  from  the  evidence  that  Capt.  Tay- 
loe's possession  of  the  crib  was  derived  from  a  lease  to  him 
of  the  lands  on  which  it  was  situated,  by  his  wife,  a  few 
months  before  her  death,  which  occurred  during  the  year 
before  the  crib  was  entered,  and  that  his  wife  had  only  a  life 
estate,  the  remainder  of  which  went  to  her  children,  then 
they  must  acquit  the  defendant." 

The  overruling  of  the  demurrer  to  the  indictment,  and  the 
other  rulings  to  which,  as  above  stated,  exceptions  were 
reserved  by  the  defendant,  are  the  matters  now  presented 
for  revision. 

THOS.  E.  EOULHAC  and  W.  W,  DUGGEB,  for  the  defendant 
JNO.  W.  A.  SANFOED,  Attorney-General,  for  the  State. 

BEICKELL,  C.  J.— The  indictment  is  sufficient.  It  con- 
tains an  averment  of  every  fact  essential  to  constitute  the 
statutory  offense  of  burglary.  It  was  not  necessary  to  aver 
the  value  of  the  corn  kept  in  the  crib.  The  averment  that  it 
was  " a  valuable  thing"  is  sufficient. — Norris  v.  State,  50  Ala. 
126 ;  Webb  v.  State,  52  Ala.  422. 

2.  The  charge  given,  and  the  several  charges  refused,  in 
reference  to  the  ownership  of  the  corn,  are  mere  abstractions. 
The  bill  of  exceptions,  though  purporting  to  set  out  all  the 
evidence,  is  silent  as  to  the  evidence  of  that  fact.  The  only 
fact  touching  the  ownership  is,  that  it  was  in  a  crib,  which 
was  in  the  occupancy  of  Tayloe  ;  and,  consequently,  the  corn 
was  in  his  possession.  If  the  defendant,  or  other  persons, 
under  the  facts  assumed  in  the  charges,  would  have  an  inter- 
est in  it  in  common  with  Tayloe,  and  a  right  in  common 
with  him  to  the  possession,  these  facts  should  have  been 
proven,  and  proper  instructions  in  reference  to  them  request- 
ed. The  charge  given  by  the  court,  assuming  to  be  applica- 
ble to  such  facts,  is  abstract ;  and  we  can  not  say  that  it 
misled  the  jury  to  the  prejudice  of  the  defendant.  Whether 
it  asserts  a  correct  or  incorrect  legal  proposition,  it  is  unneC" 
essary  to  inquire.  The  rule  is  well  settled  in  this  court,  that 
an  abstract  charge,  though  it  asserts  the  law  incorrectly,  is 
not  a  cause  of  reversal,  unless  it  appears  that  the  jury  were 
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thereby  misled  to  the  prejudice  of  the  party  excepting. — 1 
Brick.  Dig.  336,  §§  11-13.  Nor  is  the  refusal  of  an  abstract 
charge,  however  correct  in  point  of  law,  an  error. — Ib.  338, 
§41. 

3.  Before  the  confessions  of  the  defendant  were  received 
in  evidence,  the  court  inquired  into  the  circumstances  under 
which  they  were  made.     The1  inquiry  resulted  in  ascertaining 
that  they  were  voluntary,  and  thev^  were  admitted.     The  duty 
of  determining  whether  a  confession  is  voluntary,  rests  with 
the  court  alone ;  and,  in  arriving  at  a  conclusion,  the  age, 
condition,  situation,  and  character  of  the  defendant,  and  the 
circumstances  surrounding  him  when  it  was  made,  are  all 
considered.     "When,  after  inquiry,  the  court  determines  it 
admissible,  the  jury  must  accept  it — they  can  not  reject  it 
because,  under  the   facts,   they  may  deem.it  involuntary. 
Their  duty  is  confined  to  its  credibility. — Brister  v.  State,  26 
Ala.  107 ;  AiJcen  v.  State,  35  Ala.  399 ;  Bob  v.  State,  32  Ala. 
560.     The  charge  requested  referred  to  the  jury  the  inquiry 
whether  the  confession  was  voluntary,  which  the  court  had 
determined  without  objection  from  the  defendant,  and  on 
which  the  jury  were  incompetent  to  pass.     It  was  properly 
refused. 

4.  In  Faulk  v.  State  (52  Ala.  415),  following  MicHe  v.  State 
(27  Ala.  20);  we  said,  the  test  of  the  sufficiency  of  circum- 
stantial evidence  is,  not  whether  the  circumstances  proved 
produce  as  full  conviction  as  the  positive   testimony  of  a 
single  credible  witness,  but  whether  it   excludes  from   the 
minds  of  the  jury  every  reasonable  doubt  of  guilt. 

5.  The  evidence  is  uncontradicted,  that  Tayloe  had  undis- 
puted occupancy  and  possession  of  the  building  averred  to 
have  been  broken  and  entered.     Against  a  mere  wrong-doer 
unlawfully  entering  it,  he  could  have  maintained  trespass. 
The  ownership  of  the  building  was  properly  laid  in  him.— 

Webb  v.  State,  52  Ala.  422. 

We  find  no  error  in   the  record,   and  the  judgment  is 
affirmed. 


Williams  v.  The  State. 

Scire  Facias  against  Bail,  on  Forfeited  Recognizance. 

1.  Undertaking  of  hail,  on  suspension  of  judgment  of  conviction  penduitj  error  or 
appeal. — When  a  judgment  of  conviction  in  a  criminal  case  is  suspended,  be- 
cause legal  questions  have  been  reserved  for  the  decision  of  this  court,  and 
the  defendant  gives  bail  for  hjs  appearance  at  the  next  term  to  "abide  the 
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judgment  rendered"  (Rev.  Code,  §  4305),  the  legal  effect  of  the  undertaking  is, 
that  the  defendant  shall  appear,  not  only  at  the  next  succeeding  term,  but  at 
any  subsequent  term  to  which  the  case  may  be  continued  until  decided  by  the 
appellate  court. 

2.  Same ;  variance. — In  scire facias  against  bail  on  a  forfeited  recognizance, 
if  the  undertaking  of  bail  is  described  in  the  judgment  nisi  according  to  its 
legal  effect,  though  not  according  to  its  literal  terms,  there  is  no  such  variance 
as  will  support  a  plea  of  nul  tiel  record,  or  a  demurrer  to  the  sci.  fa.  setting  out 
the  undertaking  on  oyer. 

3.  Same  ;  what  icitt  discharge  bail,  and  how  pleaded. — If  the  undertaking  of 
bail,  instead  of  being  conditioned  as  required  by  the  statute,  is  conditioned 
for  the  defendant's  appearance  at  the  next  term,  "to  abide  the  judgment  ren- 
dered at  this  term,"  the  reversal  of  that  judgment  by  the  apppellate  court  would 
probably  discharge  the  sureties  ;  but  this  defense  icust  be  set  up  by  the  plea 
of  nul  tiel  record,  craving  oyer  of  the  undertaking,  and  sustained  by  evidence 
from  the  record,  and  cannot  be  taken  by  demurrer  to  the  sci.  fa. 

APPEAL  from  the  Circuit  Court  of  Pike. 

Tried  before  the  Hon.  H.  D.  CLAYTON. 

At  the  April  term  of  said  court,  1875,  the  appellants  in 
this  case  entered  into  a  recognizance,  or  undertaking,  in  these 
words  :  "  Know  all  men  by  these  presents,  that  we,  Oscar 
Youngblood,  and  J.  H.  Williams,  Peter  Hough,  Henry  Bush, 
S.  J.  Williams,  acknowledge  ourselves  to  be  indebted  to  the 
State  of  Alabama,  in  the  sum  of  five  hundred  dollars ;  to  be 
void  upon  the  condition  that  the  said  Oscar  Youngblood  and 
J.  H.  Williams  shall  appear  at  the  next  term  of  the  Circuit 
Court  of  Pike  county,  and  abide  the  judgment  rendered  at 
this,  the  Spring  term,  1875,  of  the  Circuit  Court  of  said 
county,  in  the  case  of  Tlie  State  of  Alabama  v.  Oscar  Young- 
blood  and  J.  H.  Williams,  for  the  sum  of  one  hundred  dollars 
each,  for  the  fine  on  an  indictment  preferred  against  them  at 
the  Fall  term  of  said  court,  1873,  for  petit  larceny.  In  wit- 
ness whereof,"  etc. 

The  undertaking  was  approved  by  the  presiding  judge  on 
the  day  of  its  date ;  and  at  the  April  term,  1876,  a  condi- 
tional judgment  was  rendered  on  it,  in  the  following  words : 
"On  this,  the  17th  April,  1876,  comes  the  solicitor,  who  prose- 
cutes for  the  State ;  and  it  appearing  to  the  court  that  the 
said  J.  H.  Williams,  Oscar  Youngblood,  Peter  Hough,  Henry 
Bush,  and  S.  J.  Williams  agreed  to  pay  the  State  of  Alabama 
five  hundred  dollars,  unless  the  said  J.  H.  Williams  and 
Oscar  Youngblood  appeared  at  this  term  of  the  court,  to 
answer  in  this  case ;  and  the  said  J.  H.  Williams  and  Oscar 
Youngblood  having  failed  to  appear :  It  is  therefore  ordered, 
that  the  State  of  Alabama,  for  the  use  of  Pike  county,  re- 
cover of  the  said  Oscar  Youngblood,  J.  H.  Williams,  Peter 
Hough,  Henry  Bush,  and  S.  J.  Williams,  on  said  undertaking, 
the  sum  of  five  hundred  dollars,  unless  they  appear  at  the 
next  term  of  this  court,  and  shqw  cause  why  this  judgment 
should  not  be  made  absolute." 
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A  scire facias,  in  the  usual  form,  was  issued  on  this  judg- 
ment, setting  out  a  copy  of  it ;  and  the  sci.  fa.  was  returned 
executed  as  to  S.  J.  Williams  and  Henry  Bush,  and  not 
found  as  to  the  other  defendants.  At  the  ensuing  Decem- 
ber term,  1876,  to  which  the  sci.  fa.  was  returnable,  the  said 
S.  J.  Williams  and  Henry  Bush  appeared,  as  the  bill  of  ex- 
ceptions states,  "and  pleaded  nul  tiel  record  as  to  the  bond 
on  which  the  proceeding  was  instituted ;  whereupon  the  so- 
licitor for  the  State,  in  answer  to  said  plea,  introduced  in 
evidence  the  following  bond,"  setting  it  out  as  above  copied. 
"Upon  inspection  of  said  bond,  the  court  overruled  said  plea ; 
to  which  the  defendants  excepted.  The  defendants  then 
craved  oyer  of  said  bond,  which  was  again  read  in  open 
court  as  above  set  out,  and  demurred  to  the  scire  facias  in 
this  cause,  on  the  grounds :  1st,  that  the  same  varies  from 
the  bond  set  out ;  2d,  because  the  record  in  this  cause  shows 
that  the  said  bond  has  been  vacated  and  annulled  by  a  re- 
versal of  the  judgment  therein  referred  to ;  3d,  because  the 
proceedings  are  unauthorized  by  law.  The  court  overruled 
said  demurrers,  and  gave  judgment  against  all  the  obligors 
on  the  bond ;  and  the  defendants  excepted,  both  to  the  over- 
ruling of  the  demurrers  ,  and  to  the  judgment  rendered." 

The  following  errors  are  now  assigned :  "  1.  The  over- 
ruling of  the  plea  of  nul  tiel  record.  2.  The  overruling  of  the 
demurrer,  as  shown  by  the  bill  of  exceptions.  3.  The  judg- 
ment rendered,  as  shown  by  the  record.  4.  The  conditional 
judgment  fails  to  specify  the  charge  the  defendants  were 
called  on  to  answer.' 

JNO.  D.  GARDNER,  for  the  appellants.  1.  The  judgment 
nisi,  and  the  scire  facias  thereon,  ought  each  to  have  shown 
the  offense  which  the  parties  were  called  on  to  answer. 
Lindsay  &  Atkinson  v.  The  State,  15  Ala.  50 ;  Cantaline  v. 
The  State,  33  Ala.;  Fair  &  Simpson  v.  The  State,  6  Ala.  786; 
cases  cited  hi  BrickelTs  Digest,  209,  §  165. 

2.  The  bond  is  not  a  statutory  bond,  and  could  not  be 
proceeded  on  as  a  statutory  bond.     Dover  v.  The  State,  45 
Ala.  244.     The  sureties  had  the  right  to  stand  on  the  terms 
of  their  contract.     Gray  v.  The  State,  43  Ala.  41. 

3.  The  reversal  of  the  judgment  rendered  at  the  April 
term,  1875,  discharged  the  obligors  from  all  liability  on  their 
bond.     The  court  was  bound  to  take  notice  of  that  reversal. 
Ex  parte  Reeves,  52  Ala.  394. 

JNO.  W.  A.  SAKFORD,  Attorney-General,  for  the  State. 

MANNING,  J. — The  undertaking,  or  recognizance,  on 
which  a  judgment  nisi  was  taken,  and  a  scire  facias  issued, 
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and  judgment  absolute  thereupon  rendered  against  appel- 
lants in  this  cause,  was  entered  into  under  section  4305  of 
the  Revised  Code.  The  principal  recognizees  had  been  con- 
victed of  petit  larceny,  and  sentenced  to  pay  a  fine,  at  the 
Spring  term,  1875,  of  Pike  Circuit  Court ;  and  desiring  to 
appeal  to  this  court,  were  authorized  by  the  section  men- 
tioned to  suspend  execution  until  the  next  term  thereafter  of 
the  Circuit  Court,  provided  they  should  "give  bail,  with 
sufficient  sureties,  conditioned  [to]  appear  at  that  term,  and 
abide  the  judgment  rendered." 

By  section  4307,  referring  to  this  obligation,  it  is  provided 
that,  "  when  the  undertaking  of  bail  is  forfeited,  by  the  fail- 
ure of  the  defendant  to  appear  according  to  its  terms,  the 
same  proceedings  must  be  had  thereon  as  on  the  forfeiture 
of  other  undertakings  of  bail  in  the  Circuit  or  City  Court"; 
and  by  section  4316  it  is  provided,  that  if  the  judgment  ap- 
pealed from  is  reversed,  "  the  Supreme  Court  may  order  a 
new  trial,  or  that  the  defendant  be  discharged,  or  that  he  be 
held  in  custody  until  discharged  by  due  course  of  law,  or 
make  such  other  order  as  the  case  may  require ;  and  if  the 
defendant  is  ordered  to  be  discharged,  no  forfeiture  can  be 
taken  on  his  undertaking  of  bail" 

It  thus  is  manifest  that  the  legal  effect  of  such  an  under- 
taking is,  that  the  defendants  should  appear  at  the  next  term 
of  the  court,  to  abide  "the  judgment  rendered,"  if  that  was 
affirmed;  and  also,  if  that  was  reversed,  and  they  were  not 
discharged,  to  abide  such  other  judgment  as  might  be  ren- 
dered in  the  cause  in  the  Circuit  Court ;  in  which  latter  case, 
the  undertaking  would  operate  as  one  of  ordinary  bail,  bind- 
ing defendants  to  appear  and  answer  to  the  indictment  pre- 
ferred, or  to  be  preferred  against  them.  And  under  section 
4244  of  the  Revised  Code,  it  "binds  the  parties  thereto, 
jointly  and  severally,  for  the  appearance  of  the  defendants 
on  the  first  day  of  the  court,  from  day  to  day  of  such  term, 
and  from  day  to  day  of  each  term  thereafter,  until  discharged 
by  law ;  and  if  the  trial  is  removed  to  another  county,  for 
the  appearance  of  defendants  from  day  to  day  of  each  term 
of  the  court  to  which  it  is  removed,  until  discharged  by 
law."  Indeed,  "the  essence  of  all  undertakings  of  bail, 
whether  upon  a  warrant,  writ  of  arrest,  suspension  of  judg- 
ment, writ  of  error,  or  in  any  other  case,  is  the  appearance 
of  the  defendant  at  court ;  and  the  undertaking  is  forfeited 
by  the  failure  of  the  defendant  to  appear,  although  the  of- 
fense, judgment,  or  other  matter,  is  incorrectly  described  in 
such  undertaking  ;  the  particular  case  or  matter  to  which  the 
undertaking  is  applicable  being  made  to  appear  to  the  court." 
§  4245. 
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It  hence  is  shown  that,  if  the  cause  in  which  defendants 
were  required  to  appear  at  the  Fall  term,  1875,  was  contin- 
ued, as  from  the  record  we  infer  it  was,  to  the  Spring  term, 
1876,  of  the  Circuit  Court  (possibly  because  the  Supreme 
Court  had  not  yet  passed  judgment  on  it),  the  undertaking 
bound  defendants  to  appear  at  that  term,  as  the  judgment 
nisi  recites  that  it  did.  That  was  its  legal  effect  in  such  a 
case,  under  the  statutes  according  to  which  it  was  entered 
into.  The  plea  of  nut  tiel  record  to  the  scire  facias,  therefore, 
was  not  sustained ;  because  the  undertaking  was  described 
according  to  its  legal  effect.  For  the  same  reason,  the  de- 
murrer to  the  scire facias,  upon  oyer  of  the  undertaking,  for 
a  variance  between  these  two,  was  properly  overruled.  The 
only  particular  in  which  there  was  apparently  a  variance  be- 
tween them,  was  that  the  undertaking  stipulated  for  the  ap- 
pearance of  the  defendants  at  the  Fall  term,  1875,  of  the 
Circuit  Court,  while  the  scire  facias  set  forth  in  its  recital  of 
the  judgment  nisi  of  the  Spring  term,  1876,  that  they  agreed 
to  appear  at  that  term ;  which,  as  we  have  seen,  was  the  legal 
effect  of  the  undertaking,  according  to  the  statutes,  when 
the  cause  in  which  it  was  given  was  continued  to  that  term. 

The  only  other  ground  of  demurer,  sufficiently  assigned, 
is,  that  the  judgment  in  the  State  case,  in  which  the  under- 
taking was  given,  and  execution  was  suspended  thereby, 
was  reversed  in  the  Supreme  Court.  But  this  defense  could 
not  be  made  by  demurrer.  It  should,  after  oyer  of  the  un- 
dertaking, have  been  set  up  by  plea,  and  sustained  by  evi- 
dence from  the  record.  The  undertaking  would  have  shown, 
that  it  required  the  defendants,  not  (according  to  the  direc- 
tions of  the  statute)  to  appear  and  "  abide  the  judgment  ren- 
dered," but  to  appear  "  and  abide  the  judgment  rendered  at 
this,  the  Spring  term,  1875  ;"  and  if  that  judgment  had  been 
shown  to  have  been  in  fact  reversed,  and  not  affirmed,  the 
defense  would  probably  have  been  made  out.  For  the  stip- 
ulation of  the  undertaking  being  thus  special,  and  not  in  the 
terms  of  the  act,  it  may  be  that  the  sureties  would  not  have 
been  bound  to  answer  for  the  defendants  abiding  any  other 
judgment  in  the  cause.  This  suit,  though,  is  a  civil  action ; 
and  the  proceedings  of  the  criminal  cause,  out  of  which  it 
arose,  should  have  oeen  brought  before  the  Circuit  Court  in 
this  cause,  by  pleading  and  evidence.  It  was  not  thus  shown 
to  that  court  that  the  judgment  referred  to  was  reversed. 
And  since,  if  there  be  error,  it  must  be  made  apparent,  and 
all  intendments  will  be  made  in  favor  of  supporting  the  pro- 
ceedings below,  the  judgment  of  the  Circuit  Court  must  be 
affirmed. 
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Hunter  v.  The  State. 

Indictment  for  Illegal  Voting. 

1.  Proof  of  poll-list.—  The  poll -list,  certified  by  the  inspectors  of  the  elec- 
tion, is  the  highest  and  best  evidence  of  the  persons  who  voted  at  the  precinct; 
but,  if  it  is  not  certified  byfthe  inspectors,  it  is  not  competent  evidence  against 
a  person  indicted  for  illegal  voting,  without  extrinsic  proot  of  its  authenticity 
and  correctness. 

FROM  the  Circuit  Court  of  Wilcox. 

Tried  before  the  Hon.  JOHN  K.  HENRY. 

The  defendant  in  this  case,  Abram  Hnnter,  alias  Abram 
Campbell,  was  indicted  for  illegally  voting,  "  in  said  county  of 
Wilcox,  at  the  general  election  held  in  the  State  of  Alabama 
on  the  first  Tuesday  after  the  first  Monday  in  November,  A. 
D.  1874,  he  not  having  resided  in  said  county  three  months 
next  preceding  said  election."  There  was  no  objection  to 
the  indictment,  and  the  trial  was  had  on  issue  joined  on  the 
plea  of  not  guilty.  "On  the  trial,"  as  the  bill  of  exceptions 
states,  "the  State  offered  in  evidence  a  paper  which  pur- 
ported to  be  the  poll-list  of  the  voters  at  the  box  at  which 
the  evidence  tended  to  show  that  the  defendant  had  voted. 
This  paper,  before  it  was  offered  in  evidence,  was  exhibited 
to  the  probate  judge  of  said  county,  who  was  examined  as  a 
witness,  and  who  testified,  that  said  paper  was  the  poll-list 
of  Camden  beat  in  said  county,  of  the  votes  cast  at  the  gen- 
eral election  in  1874,  as  found  by  him  in  the  said  office  when 
he  came  into  office  in  November,  1874 ;  but  it  was  not  proved 
that  there  was  no  other  paper  in  said  office,  or  elsewhere, 
purporting  to  be  the  poll-list  of  said  election ;  and  said  paper 
was  not  signed  by  any  person  as  inspector  of  said  election, 
but  was  signed  by  the  clerk  or  clerks  of  the  election ;  for 
which  reason,  the  defendant  objected  to  said  paper  going  to 
the  jury  as  evidence ;  which  objection  the  court  overruled, 
and  permitted  said  paper  to  go  to  the  jury  as  evidence ;  to 
which  the  defendant  excepted."  Other  exceptions  were 
reserved  on  the  trial,  but  they  require  no  special  notice. 

DORTCH  &  HOWARD,  for  the  defendant. 

JNO.  W.  A.  SANFORD,  Attorney-General,  for  the  State. 

STONE,  J.— Under  section  46  of  the  act  "  to  regulate 
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elections  in  the  State  of  Alabama,"  (Pamph.  Acts  1872-3,  p, 
27),  it  is  made  the  duty  of  the  inspectors  to  "  certify  the  poll- 
list."  If  the  poll-list  offered  in  evidence  in  the  present  case, 
had  been  so  certified,  it  would  have  borne  on  its  face  the 
evidence  of  authenticity,  and  would  have  been  admissible,  as 
an  official  act  properly  certified.  The  present  poll-list,  how- 
ever, wanted  the  certificate  of  the  proper  officers,  and  was 
not  self-proving.  If  its  authenticity,  and  that  it  was  the 
correct  poll-list,  had  been  otherwise  shown,  it  would  then 
have  been  proper  evidence.  The  poll-list  being  the  highest 
and  best  evidence  of  the  persons  who  voted  at  the  precinct, 
it  was  proper  to  put  it  in  evidence,  unless  its  destruction  or 
loss  was  proved. — See  Wilson  v.  The  State,  52  Ala.  299. 

For  the  single  error  above  noticed,  the  judgment  of  the 
Circuit  Court  is  reversed,  and  the  cause  remanded.  Let  the 
prisoner  remain  in  custody,  until  discharged  by  due  course 
of  law. 


Stroud  v.  The  State. 

Indictment  for  Carrying  Concealed  Weapons. 

1.  Return  to  ceriiorari  to  complete  transcript. — In  making  out  a  transcript  in 
return  to  a  ccrliorari  from  this  court,  it  is  the  duty  of  the  clerk  to  confine  him- 
self to  the  omissions  or  defects  specially  pointed  out  in  the  certiomri,   and  he 
has  no  authority  to  make  alterations  in  other  parts  of  the  transcript,  to  which 
no  objection  was  here  made. 

2.  Hkception  to  charge ;  when  sufficient  in  certainty, — An  exception  which  is  not 
presented  with  reasonable  certainty,  will  not  be  entertained;  an  exception  "to 
the  latter  portion  of  said  charge, "  when  the  charge  consists  of  several  sentences, 
or  "to  so  much  of  the  charge  as  commences  with  the  words,   'if  the  jury  be- 
lieve,' on  the  fourth  line  from  the  bottom  of  the  preceding  page,'  is  wanting  in 
certainty  and  defmiteness. 

3.  Carrying  concealed  weapons;  exception  as  to  self-defense. — If  a  person  carries 
concealed  weapons  for  the  purpose  of  offense,  intending  to  make  or  provoke  an 
attack,  he  can  not  justify  on  the  ground  of  self-defense  (llev.  Code,  §  3555), 
although  he  may  have  been  threatened  with,  or  may  have  good  reason  to   ap- 
prehend an  attack. 

FROM  the  Circuit  Court  of  Choctaw. 
Tried  before  the  Hon.  LUTHER  E.  SMITH. 

W.  F.  GLOVER,  for  the  defendant. 

JOHN  W.  A.  SANFORD,  Attorney-General,  for  the  State. 

BK1CKELL,  C.  J.— On  a  former  day  of  the  term,  the 
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Attorney-General  applied  for  and  obtained  a  certiorari, 
returnable  instanter,  for  a  more  perfect  transcript  of  the 
record.  The  deficiency  of  which  complaint  was  made,  was 
the  omission  of  the  caption  of  the  minutes  of  the  Circuit 
Court,  showing  when  and  where  the  court  was  held,  at  the 
term  at  which  the  indictment  was  found,  and  the  organiza- 
tion of  the  grand  jury ;  and  also  the  omission  of  the  caption 
of  the  minutes  at  the  term  at  which  the  conviction  was  had. 
The  original  transcript  purported  to  set  out  a  full,  true,  and 
correct  copy  of  the  bill  of  exceptions,  and  no  suggestion  was, 
or  has  been  made,  that  it  was  in  any  respect  incorrect.  In 
answer  to  the  certiorari,  a  full  and  complete  transcript  has 
been  returned,  curing  the  defects  to  which  the  Attorney- 
General  directed  attention,  and  purporting  to  embody  a  cor- 
rect copy  of  the  bill  of  exceptions.  There  is  a  manifest 
variance  between  the  bill  of  exceptions  as  found  in  the  two 
transcripts — one  or  the  other  is  incorrect.  The  bill  of  ex- 
ceptions, as  found  in  the  original  transcript,  recites  the  charge 
given  by  the  court  of  its  own  motion,  and  states :  "  To  the 
latter  portion  of  said  charge,  the  defendant,  by  his  counsel, 
excepted."  The  charges  given  by  the  court,  at  the  request 
of  the  defendant,  are  then  stated,  and  the  bill  of  exceptions 
proceeds :  "  To  so  much  of  the  charge  as  commences  with 
the  words,  'but,  if  the  jury  believe,'  on  the  fourth  line  from 
the  bottom  of  the  preceding  page,  the  defendant,  by  his  coun- 
sel, then  and  there  excepted."  The  bill  of  exceptions,  as  found 
in  the  transcript  returned  on  certiorari,  sets  out  the  charge 
given  by  the  court,  ex  mero  motu,  and  then  states :  "  To  so 
much  of  the  charge  as  commences  with  the  words,  'if  the 
jury  believe,'  on  the  fourth  line  from  the  bottom  of  the  pre- 
ceding page,  the  defendant,  by  his  counsel,  then  and  there 
excepted.  To  the  latter  portion  of  said  charge,  the  defend- 
ant, by  his  counsel,  excepted."  The  charges  given  at  the 
request  of  the  defendant  are  then  set  out,  as  in  the  bill  of 
exceptions  found  in  the  first  transcript. 

We  deem  it  proper  to  say,  it  is  the  duty  of  clerks  correctly 
to  transcribe  bills  of  exceptions,  as  they  are  of  file.  They 
can  not  be  changed,  in  form,  or  structure,  or  in  language.  If 
the  bill  of  exceptions,  as  it  is  of  file,  conformed  to  the  bill 
found  in  the  first  transcript,  stating,  after  the  general  charge 
of  the  court,  the  exception,  "  To  the  latter  portion  of  said 
charge,  the  defendant,  by  his  counsel,  excepted ;"  then  stat- 
ing the  charges  given  at  the  request  of  the  defendant,  and 
then  reciting  the  remaining  exception,  it  was  the  duty  of  the 
clerk  so  to  transcribe  it  in  the  record  sent  up  on  certiorari. 
It'  the  bill  of  exceptions  set  out  in  the  first  transcript  did  not 
conform  to  the  bill  as  it  is  of  file,  suggestion  of  the  fact 
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should  have  been  made  to  this  court,  and  a  certiorari  obtained 
for  a  true  and  correct  copy  of  the  bill.  The  clerk  was  with- 
out authority  to  make  the  amendment  or  correction. 

2.  Exceptions  can  not  be  entertained,  unless  presented 
with  reasonable  certainty.     These  exceptions  are  too  vague 
and  indefinite,  and  do  not  with  reasonable  certainty  point 
out  the  parts  of  the  charge  against  which  they  are  directed. 
Take  the  first  exception:   "to  the  latter    portion  of  said 
charge  the  defendant,  by  his  counsel,  excepted ;"  what  part 
of  the  charge  is  embraced  by  it  ?     Is  it  the  last  sentence,  or 
the  last  paragraph  ?     As  the  charge  is  found  in  the  tran- 
script, it  is  divided  into  two  paragraphs,  the  first  of  which 
consists  of  several  sentences,  and  the  second  of  two.     The 
first  of  these  is  a  mere  statement  of  the  proposition  the 
counsel  for  the  defendant  had  submitted.     To  this  proposi- 
tion the  court  assents,  but  affirms,  in  answer  to  it,  that  a 
party  provoking  an  assault,  can  not  justify  on  the  ground  of 
self-defense.     If  we  regard  the  exception  as  referring  to  the 
entire  paragraph,  or  only  to  the  last  sentence,  there  is  no 
error  in  it  of  which  the  appellant  can  complain.     If  the 
charge  was  abstract — if  no  question  of  the  right  of  self- 
defense  was  involved,  the  argument  of  defendant's  counsel 
invited  the  charge,  and  the  defendant  can  not  complain  that 
it  did  not  pertain  to  the  case. 

The  other  exception  is  of  greater  uncertainty.  The  part 
of  the  charge  to  which  it  refers  can  not  be  ascertained,  unless 
the  clerk  should  so  frame  the  transcript  that  the  fourth  line 
of  the  page,  preceding  the  exception,  should  contain  the 
words  of  the  charge  quoted  in  the  exception.  The  duty  of 
rendering  the  exception  certain,  can  not  be  delegated  to  the 
clerk,  nor  made  to  depend  on  his  discretion  in  making  up 
the  record. 

3.  As  we  understand  the  charge  of  the  court,  it  is  not 
erroneous.     If  the  defendant  carried  the  pistol  concealed, 
not  because  he  had  been  threatened  with,  or  apprehended  an 
attack,  but  with  the  view  of  using  it  in  an  attack  he  intended 
to  make,  or  a  difficulty  he  intended  to  provoke,  he  can  not 
relieve  himself,  because  he  may  have  been  threatened  with, 
or  had  good  reason  to  apprehend  an  attack.     The  motive, 
the  purpose  of  carrying  the  weapon,  must  have  been  defense 
against  violence  which  has  been  threatened,   or   which   is 
reasonably   apprehended.      If    this   is   not   the    motive — if 
offense,  not  defense,  is  the  real  purpose  ;  though  facts  may 
exist,  which  would  justify  the  carrying  the  weapon  concealed, 
the  statute  is  violated.     Otherwise   its  purpose,   to   avoid 
interfering  with  the  right  to  stand  ready  for  defense,  against 
all  apprended  attack,  will  be  defeated,  and  it  will  become 
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the  shield  of  preparation  for  the  gratification  of  malice  and 
revenge. 

There  is  no  error  in  the  record,  and  the  judgment  must  be 
affirmed. 


Campbell  v.  The  State. 

Indictment  for  Larceny. 

1.  Remark  of  court  in  hearing  of  jury,  but  not  given  as  charge.  —A  witness  for 
the  prosecution  having  testified  to  the  measure  and  peculiarities  of  certain  foot- 
prints found  by  him  at  the  scene  of  the  alleged  larceny,  and  to  their  corres- 
pondence with  foot-prints  made  by  the  prisoner  ;  and  the  prisoner  having  been 
allowed  by  the  court,  at  the  instance  of  his  counsel,  to  walk  over  the  saw-dust 
on  the  floor  of  the  court-room,  in  front  of  the  jury  box,   his   tracks  thereo.n 
being  measured  by  his  counsel,  who  observed  to  the  jury,  that  they  differed  in 
certain  respects  from  the  tracks  described  by  the  witness  for  the  prosecution  ; 
and  the  prosecuting  attorney  thereupon  objecting  to  the  mode  of  measurement, 
and  insisting  that  it  was  different  from  that  used  by  the  witness  for  the  pros- 
ecution ;  "the  court  remarked,  in  the  hearing  of  the  jury,  that  there  was  no 
evidence  that  the  defendant  had  walked  over  saw-dust."     Held,  that  this  remark 
of  the  presiding  judge,   "not  being  untrue,  nor  of  sufficient  importance  to 
influence  unduly  the  minds  of  an  intelligent  jury,"  was  not  a  reversible  error. 

2.  Making  foot-prints  before  jury,  on  question  of  identity;  what  is  revisable. — 
It  being  a  material  question  in  this  case,  whether  certain  foot-prints,  found  at 
the  place  where  the  alleged  offense  was  committed,  were  made  by  the  prisoner  ; 
and  the  prisoner  having  been  permitted  by  the  court  to  exhibit  his  naked  feet 
to  the  jury,  that  they  might  see  whether  he  could  have  made  the  tracks, — it  is 
discretionary  with  the  court  below  to  permit  him  to  make  tracks  on  the 
ground,  within  view  of  the  jury,  for  their  information  ;  and  the  refusal  of  this 
permission  is  not  revisable  on  error. 

3.  Admissions  implied  from  silence. — Evidence  of  admissions,  to  be  implied 
from  silence,  should  always  be  received  with  great  caution,  and  should  be 
weighed  by  the  jury  veiy  carefully,  if  not  distrustingly  ;  and  although  the  evi- 
dence in  this  case  was  properly  received,  a  charge  instructing  the  jury  that 
"  the  fact  that  a  person  who  is  charged  with  the  commission  of  a  crime  says 
nothing,  but  remains  silent,  is  a  circumstance  to  which  the  jury  may  look  as  a 
confession  of  guilt,"  was  calculated  to  mislead  them,  and  is  a  reversible  error. 

FROM  the  Circuit  Court  of  Wilcox. 

Tried  before  the  Hon.  JOHN  K.  HENRY. 

The  defendant  in  this  case  was  indicted  for  the  larceny  of 
"part  of  an  outstanding  crop  of  corn,"  which  was  averred  in 
the  indictment,  in  the  alternative,  to  be  the  property  of  J.  H. 
Thompson,  J.  J.  Morse,  and  W.  Colton,  or  of  a  partnership 
composed  of  those  three  persons,  or  of  certain  persons  whose 
names  were  to  the  grand  jury  unknown ;  and  pleaded  not 
guilty  to  the  indictment.  On  the  trial,  as  appears  from  the 
bill  of  exceptions,  the  following  proceedings  were  had : 

"  The  State  introduced  one  Henry  Thompson  as  a  witness, 
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who  testified,  that  he  had  known  the  defendant  for  several 
years ;  that  he  and  the  defendant,  during  the  summer  of 
1875,  lived  on  the  place  named  in  the  indictment  as  belonging 
to  Thompson,  Colton  and  Morse ;  that  he  discovered,  some 
time  during  the  month  of  August  that  year,  that  some  per- 
sons had  been  taking  a  few  ears  of  corn,  the  property  of  the 
persons  named  as  owners  in  the  indictment,  from  a  certain 
field  on  said  place,  of  about  six  acres,  which  belonged  to  said 
Thompson,  Morse  and  Colton ;  that  adjoining  the  said  six-acre 
field,  and  separated  only  by  a  '  turn  row,'  was  a  small  patch  of 
corn  which  belonged  to  the  defendant ;  that  there  was  a  road, 
or  path,  which  led  from  the  quarter,  where  the  defendant 
and  several  other  negroes  who  were  laborers  on  the  place 
dwelt,  through  a  gate,  down  to  the  point  where  said  '  turn 
row'  was,  and  passed  on  by  the  said  six  acres  of  corn ;  that 
from  the  point  where  said  '  turn  row '  led  away  from  said 
road,  he  followed  the  bare-footed  track  of  a  person,  for  a 
short  distance  down  said  '  turn  row,'  where  it  turned  into  the 
defendant's  path,  passed  through  a  portion  of  the  same,  and 
then  across  the  '  turn  row '  into  the  said  six-acre  piece,  and 
through  it  back  to  the  said  road,  along  which  he  followed  it 
up,  to  the  gate  which  opened  into  the  quarter,  after  which 
the  track  could  be  traced  no  further ;  that  said  track,  with 
all  its  peculiarities,  was  plainly  visible  wherever  made  in 
sandy  soil ;  that,  following  the  route  of  said  tracks,  he  found 
at  different  points  that  as  many  as  a  dozen  ears  of  corn  had 
been  taken  in  said  six  acres  ;  that  this  was  all  he  discovered 
had  been  taken  in  that  part  of  said  six  acres,  though,  in 
another  part  of  the  field,  were  tracks  other  than  those  of 
defendant,  and  other  corn  had  been  taken.  The  witness 
said,  that  this  was  on  Saturday  morning,  and,  as  he  had  not 
been  to  the  place  since  the  preceding  Thursday  evening,  he 
would  not  undertake  to  say  when  the  corn  was  taken,  but  it 
was  between  those  times,  and  he  would  judge  it  was  quite 
recent ;  that  he  searched  the  defendant's  premises,  and  found 
in  his  garden  about  a  peck  of  shelled  corn,  exposed  to  the 
sun  for  drying,  which  the  defendant  said  came  out  of  his 
own  field,  which  field,  the  witness  said,  he  examined,  and 
found  no  corn  pulled  from  it.  The  witness  further  said,  that 
the  defendant's  patch  and  the  said  six-acre  field  were  planted 
from  the  same  seed-corn,  but  that  in  the  six-acre  patch  was 
older  by  three  weeks  than  the  other,  and  had  been  stripped 
of  the  fodder,  and  was  dry  enough  to  shell,  but  was  not  dry 
enough  to  grind,  which  was  not  the  case  with  the  corn  in  the 
defendant's  patch ;  that  the  corn  in  the  garden  was  the  same 
kind  as  that  which  would  be  produced  by  said  seed ;  that 
he  accused  the  defendant  of  taking  the  said  corn,  and  the 
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defendant  said  nothing  in  reply.  The  witness  further  said, 
that  he  had  known  the  defendant  in  the  army,  and  had  lived 
with  him  four  years,  and  knew  that  said  tracks  were  his 
tracks ;  that  the  defendant  had  very  peculiar  feet — he  was 
'  slew-footed ;'  that  his  foot  was  remarkably  broad  just  across 
the  beginning  of  the  big  toe;  that  he  measured  the  said 
tracks,  and  found  their  breadth  at  the  point  indicated  more 
than  half  the  length  of  the  foot ;  that  his  tracks  were  not 
straight,  but  bent  or  curved  around  and  outwards ;  that  he 
afterwards  made  defendant  make  a  foot-print  in  the  sand, 
and  applied  to  it  the  measure  of  the  track  where  the  corn 
was  taken,  and  it  corresponded  exactly  with  the  measure  in 
width  and  length ;  that  he  told  defendant,  '  he  had  his  own 
corn,  and  must  not  take  his,'  to  which  defendant  made  no 
reply  at  that  time ;  that  afterwards,  but  during  the  same  day 
while  talking  about  the  corn,  defendant  told  him,  that  if  he 
had  listened  to  him  (witness),  he  would  not  be  in  this  scrape. 
The  State  also  proved  by  one  Colton,  that  defendant  said,  at 
a  time  different  from  that  last  above  mentioned,  that  if  it 
had  not  been  for  Governor  Winston,  who  was  also  a  hand  on 
the  same  place,  he  would  not  have  been  in  this  scrape.  This 
was,  in  substance,  all  the  evidence  offered  by  the  State.  In 
order  to  test  the  accuracy  of  the  description  of  the  defend- 
ant's feet,  the  counsel  then  offered  to  show  them  to  the  jury, 
bare  of  his  shoes ;  which  was  allowed  by  the  court.  The 
counsel  then  directed  the  defendant  to  walk  across  the  area 
in  front  of  the  jury  box,  over  the  saw-dust  on  the  floor  of  the 
court-room  ;  which  he  did.  To  one  of  the  tracks  thus  made 
in  the  saw-dust,  the  counsel  took  a  measure  of  the  broadest 
part,  and  applied  it  lengthwise  to  the  track,  to  show  that  said 
track  was  nearly  three  times  the  length  of  its  breadth.  To 
this  mode  of  measurement  the  counsel  for  the  State  objected, 
remarking,  that  it  differed  from  the  mode  of  measurement 
used  by  the  witness  Thompson,  who  measured  the  track  in 
the  field,  and  that  the  testimony  of  said  Thompson  was  in 
evidence,  as  well  as  the  impressions  made  on  the  saw-dust. 
The  court  then  remarked,  in  the  hearing  of  the  jury,  and 
without  any  objection  from  the  prosecuting  attorney,  that 
there  was  no  evidence  that  defendant  had  walked  over  saw- 
dust ;  to  which  remark  of  the  court,  thus  made,  the  defend- 
ant excepted.  The  defendant's  counsel,  in  order  to  test  the 
accuracy  of  the  description  of  the  defendant's  feet  by  the 
witness  Thompson,  then  proposed  that  the  defendant  be 
carried  out  of  the  court-house,  in  the  custody  of  the  sheriff, 
and  be  allowed  to  walk  over  soil  similar  to  that  described,  on 
which  the  tracks  had  been  traced  by  the  witness  Thompson, 
and  that  the  jury  be  permitted  to  be  present  to  inspect  the 
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tracks  thus  made.  The  court  refused  to  permit  this  to  be 
done,  and  the  defendant  excepted.  The  defendant's  counsel 
then  proposed,  that  some  sandy  soil  be  allowed  to  be  brought 
up  into  the  court-room,  and  that  the  defendant  be  allowed  to 
walk  over  the  same  in  the  presence  of  the  jury,  that  they 
might  inspect  the  tracks  thus  made,  and  judge  for  themselves 
whether  they  exhibited  the  peculiarities  described  by  said 
witness.  The  court  refused  to  allow  this  to  be  done,  and 
the  defendant  excepted  to  the  refusal. 

"The  court  charged  the  jury,  among  other  things,  that  the 
fact  that  a  person  who  is  charged  with  the  commission  of 
crime  says  nothing,  but  remains  silent,  is  a  circumstance  to 
which  the  jury  may  look,  as  a  confession  of  guilt ;  to  which 
portion  of  the  charge  the  defendant  excepted." 

R.  GAILLARD,  for  the  defendant,  cited  Sims  v.  The  State, 
43  Ala.  33 ;  Stephens  v.  TJie  State,  47  Ala.  708 ;  People  v. 
McWhorter,  4  Barb.  438;  Burrill's  Cir.  Ev.  267,  note  c;  Tlie 
State  v.  Blake,  25  Maine,  350 ;  Johnson  v.  The  State,  14  Geo. 
55;  3  Phil.  Ev.  310 ;  Bennett  v.  The  State,  52  Ala.  370;  Moor- 
house  v.  Matthews,  2  Comstock,  514 ;  People  v.  Gonzalez,  35  N. 
Y.  49;  LuJce  v.  Calhonn  County,  52  Ala.  115  ;  Commonwealth  v. 
Kinney,  12  Mete.  235 ;  Common-wealth  v.  Walker,  13  Allen,  570 ; 
Bob  v.  TJie  State,  22  Ala.  566;  Johnson  v.  The  State,  17  Ala. 
618. 

JOHN  W.  A.  SANFORD,  Attorney-General,  for  the  State,  cited 
Burrill  on  Cir.  Ev.  482-3 ;  Eoscoe's  Or.  Ev.  55 ;  Robinson  v. 
Bkw,  20  Maine,  109. 

MANNING,  J. — After  defendant,  at  the  request  of  his 
counsel,  had  been  permitted  to  make  tracks  in  the  saw-dust 
on  the  court-house  floor,  that  the  jury  might  see  whether 
they  were  or  not  of  the  shape  a  witness  for  the  State  had 
described  those  made  where  the  offense  was  committed,  and 
those  of  defendant  to  be,  the  circuit  judge's  remark,  "that 
there  was  no  evidence  that  defendant  had  walked  over  saw- 
dust," not  being  untrue,  nor  of  sufficient  importance  to  influ- 
ence unduly  the  mind  of  an  intelligent  jury,  the  exception  to 
it  is  not  sustained. 

2.  It  was  at  the  option  of  the  court  to  permit  or  not  the 
same  experiment  to  be  made  on  mellow  earth,  either  in  or 
out  of  the  court-house,  within  view  of  the  jury,  for  their 
information.  Defendant  had  the  advantage,  if  it  was  any,  of 
having  his  naked  feet  exhibited  to  the  jury,  that  they  might 
see  whether  or  not  they  were  of  the  shape  which  the  witness 
described.  It  is  said  of  this  "immediate  real  evidence,"  that 
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it  is  "of  all  proof  the  most  satisfactory  and  convincing";  and 
there  was  a  remarkable  case  on  trial  before  Sir  MATTHEW 
HAT.F.,  in  which  a  man  successfully  defended  himself  from  a 
charge  of  rape,  fully  proved  against  him,  by  being  permitted 
to  show  privately  to  the  jury,  that  he  had  a  frightful  rupture, 
which  made  it  impossible  he  could  be  guilty. — 1  Hale's  P. 
C.  636.  In  the  present  case,  it  could  not  be  very  material 
that  the  defendant  should  be  permitted  to  make  tracks  for 
exhibition  to  the  jury ;  for  the  peculiarity  of  his  ordinary 
tracks  might  be  caused  by  some  habitual  trick  of  motion  in 
his  gait,  which  he  would  take  pains  on  such  an  occasion  to 
avoid.  There  was  no  error  in  refusing  to  have  such  a  trial 
made. 

3.  In  Bob  v.  The  State  (36  Ala.  565-6),  the  accused,  a  slave, 
was  indicted  for  an  assault  with  intent  to  murder  his  master; 
and  during  a  conversation  among  white  persons,  in,  the  pre- 
sence of  his  master  and  of  the  accused,  the  measure  of  a. track 
of  the  person  who  had  made  the  assault,  was  applied  to  the 
defendant's  shoes,  and  found  to  correspond  exactly  with 
them ;  whereupon  some  of  the  persons  present  exclaimed, 
that  those  were  the  shoes  that  made  the  tracks  of  the  guilty 
man ;  and  Bob  made  no  answer.  His  silence,  under  these 
circumstances,  was  given  in  evidence  against  him.  This  court 
humanely  decided,  that  the  evidence  ought  not  to  have  been 
received  at  all ;  because,  "  the  habitude  of  thought  and  feel- 
ing, the  consciousness  of  inferiority,  and  the  subordination 
and  discipline  belonging  to  his  condition,  made  it  perfectly 
natural  that  he  should  be  silent,  from  an 

apprehension  that  a  contradiction  might  be  deemed  imperti- 
nence." The  maxim,  qui  tacet  consentire  videtur,  the  court 
held,  "never  applies,  unless  an  acquiescence  in  what  is  said 
can  be  presumed."  It  was  further  said,  "  Implication  from 
silence  must  be  drawn  with  great  caution."  So,  in  fuller  v. 
Dean  (31  Ala.  657),  this  court,  quoting  from  Greenleaf  on 
Evidence,  says  of  this  kind  of  evidence:  "It  should  always 
be  received  with  caution ;  and  never  ought  to  be  received  at 
all,  unless  the  evidence  is  of  direct  declarations,  of  that  kind 
which  naturally  call  for  contradiction."  See,  also,  Johnson  v. 
The  State,  17  Ala.  618.  The  evidence  in  the  cause  before  us 
was  properly  admitted.  But  the  charge  of  the  court  upon  it 
was  calculated  to  mislead  the  jury,  concerning  the  weight  it 
was  entitled  to.  They  ought  not  to  have  been  instructed, 
"  That  the  fact  that  the  person  who  is  charged  with  the  com- 
mission of  a  crime  says  nothing,  but  remains  silent,  is  a  cir- 
cumstance to  which  the  jury  may  look  as  a  confession  of  guilt.''' 
It  is  often  a  circumstance,  the  significance  of  which  may  be 
wholly  misunderstood ;  and  it  ought,  therefore,  always  to  be 
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questioned  very  carefully,  if  not  distrustingly,  by  a  jury. 
For  the  error  in  this  charge,  the  judgment  of  the  Circuit 
Court  must  be  reversed,  and  the  cause  remanded. 


Colly  v.  The  State. 

Prosecution  for  Obtaining  Goods  under  False  Pretenses. 

1.  Obtaining  money  or  goods  by  "false  pretense" ;  what  constitutes. — A  "false 
pretense,"  within  the  meaning  of  the  statute  (Eev.  Code,  §  3714),  is  a  false  rep- 
resentation as  to  some  existing  or  past  fact ;  a  mere  promise  to  be  performed 
in  future,  though  not  meant  to  be  kept  when  made,  is  not  a  false  pretense. 

FROM  the  Circuit  Court  of  Butler. 

Tried  before  the  Hon.  JOHN  K.  HENRY. 

This-  prosecution  was  commenced  in  the  County  Court,  and 
was  carried  by  appeal  to  the  Circuit  Court,  where  the  follow- 
ing complaint  (or  charge)  was  filed:  "The  State  of  Alabama, 
by  its  solicitor,  complains  of  Spencer  Colly,  that,  within 
twelve  months  before  the  commencement  of  this  prosecution, 
being  then  in  the  actual  employ  of  E.  H.  Bush,  he  did  falsely 
pretend  to  him,  the  said  E.  H.  Bush,  with  the  intent  to  de- 
fraud him,  that  he  would  remain  with  him,  the  said  B.  H. 
Bush,  and  labor  on  his  farm  the  whole  of  the  remainder  of 
the  year  1876 ;  and,  by  means  of  such  false  pretenses,  obtained 
from  him,  the  said  E.  H.  Bush,  goods  of  the  value  of  ten  dol- 
lars ;  and,  within  about  four  days  alter  the  receipt  of  the 
goods,  abandoned  the  premises  and  employment  of  the  said 
E.  H.  Bush,  and  failed  and  refused  to  labor  as  he  represented 
he  would  do ;  against  the  peace,"  &c.  The  defendant  de- 
murred to  this  statement,  on  the  ground  that  it  charged  no 
offense  known  to  the  law,  and  also  moved  in  arrest  01  judg- 
ment on  the  same  ground.  The  court  held  the  statement 
sufficient,  and  therefore  overruled  the  demurrer  and  the 
motion  in  arrest ;  and  these  rulings,  to  which  exceptions  were 
reserved  by  the  defendant,  are  the  only  matters  here  urged 
as  error. 

TV.  A.  DUKE,  for  the  defendant,  cited  Bishop  on  Statutory 
Crimes,  §  451 ;  2  Bishop's  Criin.  Law,  §§  397-400 ;  Eoscoe's 
Crim.  Ev.  (8th  ed.)  478-9  ;  2  Euss.  Crimes,  290 ;  Reyina  v. 
Gardner,  2  Lead.  Crim.  Cases,  163. 

JOHN  TV.  A.  SANFORD,  Attorney-General,  for  the  State. 
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STONE,  J. — The  charge,  or  criminal  accusation,  on  which 
the  appellant  was  tried  and  convicted  in  this  cause,  is  insuffi- 
cient. It  charges  no  more  than  the  making  of  a  promise,  to 
be  performed  in  the  future,  which  the  defendant  failed  to 
observe  and  keep.  This  falls  short  of  the  requirements  of 
section  3714  of  the  Eevised  Code.  "  A  false  pretense  is  a 
false  representation,  which  may  be  in  mere  oral  words,  or  it 
may  be  in  writing,  or  by  signs,  or  the  like,  relating  to  some 
existing  or  past  fact ;  and,  to  be  indictable  otherwise  than  as 
an  attempt,  it  must  actually  mislead,  and  so  produce  such  a 
particular  cheat  as  falls  within  the  words  of  the  statute.  A 
promise,  not  meant  to  be  kept,  is  not  a  false  pretense." — 
Bish.  Stat.  Crimes,  §  451.  See,  also,  2  Bish.  Cr.  Law,  sec- 
tions 400  et  seq.  The  demurrer  interposed  to  the  accusation 
should  have  been  sustained ;  and  the  motion  in  arrest  of 
judgment  should  also  have  been  sustained. 

Under  the  facts  of  this  case,  the  defendant  can  not  be  con- 
victed ;  and  we  think  a  remandment  of  the  cause  could  only 
result  in  an  increase  of  expenses,  without  profit  to  any  one. 
The  judgment  of  the  Circuit  Court  is  reversed,  and  the  pris- 
oner ordered  to  be  discharged  from  this  prosecution. 


Gray  v.  The  State. 

Indictment  for  Murder. 

1.  Summoning  non-residents  as  special  jurors  in  capital  case.— If,   through 
inadvertence,  non-residents  are  summoned  as  special  jurors  in  a  capital  case, 
this  is  good  ground  of  challenge  for  cause,  but  not  a  good  ground  for  quashing 
the  venire ;  and   if  the  rule  be  different,   where  such  non-residents  are  sum- 
moned, not  through  inadvertence,  but  with  knowledge  by  the   officer  of  their 
non-residence,  the  fact  of  such  knowledge  must  be  affirmatively  shown  to  the 
court  on  a  motion  to  quash. 

2.  Amendment  of  sheriff's  return  on  venire,  showing  service  on  prisoner. — The 
sheriff 's  return  on  the  tymre,    in   a  capital  case,  not  showing  that  a  copy  was 
served  on  the  prisoner  one' entire  day  before  the  day  appointed  for  the  trial 
(Rev.  Code,  §  4171),  the  defect  may  be  supplied  by  amendment,  when  a  motion 
is  made  to  quash  the  venire  on  account  of  it 

3.  Sentence  and  judgment  of  death. — To  sustain  a  sentence  and  judgment  of 
death,  the  record  must  affirmatively  show  that  it  was  the  act  of  the  court,  pro- 
nouncing the  sentence  and  judgment  of  the  law.     A  recital  in  these  words:  "The 
defendant,  being  asked  by  the  court  if  he   had  any  thing  to  say  why  the  sen- 
tence of  the  law  should  not  now  be  pronounced  upon   him,   said  nothing ; 
whereupon,  the  court  sentenced  the  defendant  to  be  hanged  by  the  neck  until 
he  is  dead,"  is  not  sufficient. 

FROM  the  Circuit  Court  of  Choctaw. 
Tried  before  the  Hon.  LUTHER  B.  SMITH, 
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The  defendant  in  this  case,  John  B.  Gray,  was  indicted  for 
the  murder  of  Edward  H.  Ward ;  was  convicted,  and  sen- 
tenced to  death.  On  his  trial,  he  reserved  a  bill  of  exceptions 
to  several  rulings  of  the  court,  which  it  is  not  necessary  to 
state  in  full,  since  the  opinion  of  this  court  shows  the  rulings 
deemed  material.  The  judgment  of  the  court,  as  set  out  in 
the  record,  is  in  these  words :  "  On  this  day,  November  10, 
1876,  came  the  solicitor  for  the  State,  and  also  came  the 
defendant  in  person,  in  the  custody  of  the  sheriff,  and  also 
by  his  counsel ;  and  the  defendant  being  asked  by  the  court 
if  he  had  any  thing  to  say  why  the  sentence  of  the  law  should 
not  now  be  pronounced  upon  him,  said  nothing;  whereupon,  the 
court  sentenced  the  defendant  to  be  hanged  by  the  neck 
until  he  is  dead.".  The  judgment  of  the  court,  and  the  sev- 
eral rulings  to  which  exceptions  were  reserved,  are  now  relied 
on  as  error. 

THOMAS  COBBS,  for  the  defendant,  cited  2  Cooley's  Black- 
stone,  395,  §  396;  Bouv.Law  Die.,  tit.  Judgment,  p.  636;  The 
King  v.  Kenworthy,  1  Barn.  &  Cress.  711 ;  .Baker  v.  The  Stale, 
3  Pike,  Ark.  491 ;  Knoioks  v.  The  State,  2  Boot>  Conn.  282 ; 
State  v.  Huber,  8  Kansas,  451 ;  Benedict  v.  The  State,  12  Wis- 
consin, 316. 

JNO.  W.  A.  SANFORD,  Attorney-General,  for  the  State. 

BBICKELL,  C.  J. — The  prisoner  moved  to  quash  the 
venire,  on  two  grounds  :  frst,  that  it  contained  the  names  of 
two  persons  summoned  as  special  jurors,  one  of  whom  was 
known  by  the  sheriff,  when  he  was  summoned,  to  reside 
without  the  State,  in  the  State  of  Mississippi,  and  the  other 
not  to  have  resided  in  the  county  for  the  term  of  twelve 
months.  In  Hall  v.  State  (40  Ala.  698),  it  was  decided,  if  any 
of  the  special  jurors,  summoned  for  the  trial  of  a  capital 
case,  were  incompetent  because  of  non-residence,  the  income 
petency  was  ground  of  challenge  for  cause,  at  the  instance- 
of  the  accused  or  the  State  ;  but  summoning  them  from  inad- 
vertence did  not  give  the  defendant  a  right,  beyond  the  con- 
trol of  the  discretion  of  the  court,  to  demand  that  the  entire 
list  should  be  set  aside.  If  the  fact  that  incompetent  persons 
are  not  summoned  through  inadvertence,  but  are  summoned  by 
the  sheriff  with  a  knowledge  of  their  incompetency,  makes  a 
difference,  the  sheriff's  knowledge  of  the  incompetency  must 
be  shown  by  evidence.  It  can  not  be  assumed  from  its  aver- 
ment ;  and  no  evidence  of  it  having  been  offered,  the  court 
was  not  in  error  in  overruling  this  ground  of  the  motion. 

2.  The  second  ground  of  the  motion  was,  that  the  return 
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of  the  sheriff  did  not  show  a  list  of  the  jurors  was  served  on 
the  prisoner  one  entire  day  before  the  day  appointed  for  trial. 
This  defect  was  cured  by  an  amendment  of  the  return,  made 
by  leave  of  the  court.  The  amendment  was  properly  allowed 
at  any  time  during  the  term.  The  proceedings  were  in  fieri, 
and  under  the  control  of  the  court ;  and  it  was  its  duty  to 
see  that  the  returns  of  its  ministerial  officers  were  made  in 
proper  form,  and  to  speak  the  truth. 

The  remaining  exceptions  have  been  carefully  considered, 
and  we  can  not  sustain  any  one  of  them.  It  would  serve  no 
good  purpose  to  extend  this  opinion  by  discussing  them. 

3.  The  statute  imposes  on  the  jury  trying  an  indictment 
for  murder,  if  they  find  the  prisoner  guilty,  to  state  specially 
in  their  verdict  the  degree  of  his  guilt — whether  it  is  murder 
in  the  first  or  second  degree. — R.  C.  §  3657.  If  they  convict 
of  murder  in  the  first  degree,  they  must  affix  the  punish- 
ment— either  imprisonment  in  the  penitentiary  for  life,  or 
death — R.  C.  §  3654.  If  the  punishment  of  death  is  affixed, 
the  duty  of  the  court,  nothing  being  said  by  the  prisoner 
sufficient  to  bar  the  sentence,  is  to  direct  that  he  be  hanged 
by  the  neck  until  he  is  dead,  on  a  day  appointed,  not  less 
than  four,  nor  more  than  eight  weeks  from  the  sentence. 
The  sentence  is  to  be  executed  by  the  proper  executive  offi- 
cer of  the  law,  who  is  the  sheriff,  or  his  deputy,  or  the  officer 
acting  in  his  place. — R.  C.  §§  3917-18.  To  support  the  sen- 
tence, the  record  must  disclose  an  observance  of  the  statute. 
It  must  appear  affirmatively,  as  the  act  of  the  court,  pro- 
nouncing the  sentence  of  the  law,  that  the  defendant  was 
adjudged  to  death.  The  sentence  is  not  the  act  of  the  court: 
it  is  the  judgment  of  the  law  the  court  is  commanded  to  pro- 
nounce. At  common  law,  the  record  of  it  commenced,  "It  is 
therefore  considered  by  the  court;"  and  these  words  were 
accepted  from  long  use,  as  peculiarly  significant  and  expres- 
sive that  the  succeeding  order  or  judgment  was  not  the  sen- 
tence of  the  judge,  but  of  the  law. — Freeman  on  Judgments, 
§  46.  We  do  not  affirm  that  other  words,  substantially  ex- 
pressing the  same  idea,  will  not  be  sufficient ;  but  there  is 
safety  in  observing  ancient  forms.  The  material  defect  in 
the  record  is,  not  the  omission  of  these  particular  words,  but 
of  any  words  accurately  expressing  the  idea  they  are  intended 
to  convey.  The  clerk  recites  :  "  Whereuppn,  the  court  sen- 
tenced the  defendant  to  be  hanged  by  the  neck  until  he  is 
dead."  This  is  the  recitation  by  the  clerk  of  what  the  court 
did — not  the  consideration  and  expression  by  the  court  of 
the  sentence  of  the  law.  It  imports  that  the  sentence  was 
the  act,  the  judgment  of  the  court ;  and  not  the  act,  the  judg- 
ment of  the  law — expressing  the  idea  which  it  is  intended 
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shall  be  excluded.  We  are  unwilling,  in  a  case  of  this  char- 
acter, to  countenance  such  a  gross  departure  from  established 
forms ;  and  to  recognize,  as  the  solemn  sentence  of  the  law, 
that  which,  strictly  construed,  is  the  mere  memorandum  of  a 
ministerial  officer,  narrative  of,  but  not  contemporaneous 
with,  the  transaction  to  which  it  refers. — Benedict  v.  State, 
12  Wise.  313  ;  Pec/low  <v.  State,  Ib.  534 ;  King  v.  Kenworthy,  1 
Barn.  &  Cress.  711. 

The  record  not  disclosing  the  court  has  pronounced  sen- 
tence, the  cause  is  remanded  to  the  Circuit  Court,  with  direc- 
tions that  it  proceed  at  its  next  term,  if  the  defendant  has 
nothing  to  say  sufficient  to  bar  or  preclude,  to  pronounce  the 
sentence  of  the  law,  on  the  verdict  rendered. 


Campbell  v.  The  State. 

Indictment  against  Licensed  Retailer,  for  Suffering  Gaming  on 

liis  Premises. 

1.  Gaming  on  premises  of  licensed  retailer;  constituents  of  offense;  burden  of 
proof  as  to  contract  of  sub-letting,  and  intent. — A  licensed  retailer  is  bound  to  be 
diligent  to  prevent  gaming  on  the  premises  used  or  controlled  by  him  ;  and  if 
he  is  the  lessee  of  a  two-story  house,  carrying  on  his  business  in  the  lower 
story,  and  knows  that  a  room  in  the  second  story  is  used  by  his  tenant  for 
gaming  purposes,  he  may  be  convicted  under  the  statute  (Kev.  Code,  §  3625), 
unless  he  affirmatively  shows  such  an  entire  separation  of  the  room  from  the 
lower  story  as  will  exonerate  him  from  the  liability  which  the  law  imposes  on 
him  ;  but  it  is  a  question  for  the  jury  to  determine,  whether  he  sub-rented  the 
room  in  good  faith,  with  the  intent  and  expectation  that  it  should  be  used 
only  for  some  lawful  purpose. 

FROM  the  City  Court  of  Montgomery. 

Tried  before  the  Hon.  JOHN  A.  MINNIS. 

The  indictment  in  this  case  contained  but  a  single  count, 
which  charged  that  the  defendant,  Henry  Campbell,  "  before 
the  finding  of  this  indictment,  being  a  licensed  retailer,  or 
the  keeper,  proprietor,  owner,  or  superintendent  of  a  tavern, 
inn,  or  house,  where  spirituous  liquors  were  at  the  time  sold, 
retailed,  or  given  away,  or  of  an  outhouse  where  people 
resort,  knowingly  suffered  certain  persons,  whose  names  are 
to  the  grand  jury  unknown,  to  play  at  a  game  with  cards,  or 
dice,  or  some  device  or  substitute*  for  cards  or  dice,  in  his 
said  house,  or  on  his  said  premises."  The  defendant  pleaded 
not  guilty,  and  on  his  trial  reserved  the  following  bill  of 
exceptions  to  the  rulings  of  the  court : 
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"  The  State  introduced  Henry  Pitman  as  a  witness,  who 
testified  that,  within  twelve  months  preceding  the  date  of  the 
indictment,  the  defendant  was  a  retailer  and  proprietor  of  a 
bar-room  in  the  city  of  Montgomery ;  that  he  (witness)  had 
several  times  seen  parties,  in  the  room  immediately  over 
said  bar-room,  playing  at  cards  for  money,  or  '  chips '  repre- 
senting money,  on  a  table  in  said  room  covered  with  green 
cloth,  in  the  centre  of  which  room  was  a  hole  for  the  purpose 
of  dropping  in  '  chips '  which  went  to  the  keeper  of  the  table, 
one  Wesley  Duncan ;  that  there  were  two  modes  of  access  to 
said  room — one  from  the  side-walk,  by  a  flight  of  stairs  run- 
ning down  on  the  side  of  the  building  to  within  a  short  dis- 
tance of  the  side-walk,  and  one  by  stairs  running  up  from 
the  back  yard  of  the  building ;  that  the  said  bar-room  was 
the  front  room  in  the  lower  story,  and  back  of  it  was  a  bil- 
liard saloon,  and  in  the  back  yard  was  a  water-closet,  which 
was  used  by  the  patrons  of  said  bar  and  saloon  ;  that  said 
room  in  which  the  playing  took  place  was  at  that  time  rented 
to  said  Wesley  Duncan  as  a  sleeping  room,  and  was  used  by 
him  as  such,  and  he  had  control  and  possession  of  it ;  that 
he  never  saw  defendant  in  said  room  when  gaming  was  going 
on,  or  at  any  time ;  and  that  a  person  in  the  bar-room  or  bil- 
liard saloon  would  not  be  able  to  determine  whether  a  party 
passing  througn  into  the  back  room  was  going  to  the  water- 
closet  or  up  the  flight  of  stairs. 

"  The  State  then  introduced  Oliver  Alexander  as  a  witness, 
who  testified  substantially  as  the  former  witness  had  testi- 
fied ;  also,  that  when  gaming  was  going  on  in  said  room,  the 
parties  would  send  for  drinks  to  the  defendant's  bar  below ; 
that  sometimes  they  would  send  the  money  for  drinks,  and 
sometimes  they  would  send  the  '  chips '  representing  money, 
used  by  them  in  carrying  on  said  gaming.  The  defendant 
asked  said  witness,  on  cross-examination,  whether  he  knew, 
of  his  own  knowledge,  where  said  drinks  came  from  ;  to  which 
he  replied,  that  he  did  not.  The  defendant  then  asked  the 
court  to  exclude  from  the  jury  the  said  testimony  as  to  send- 
ing to  his  bar  for  drinks ;  which  motion  the  court  refused, 
but  instructed  the  jury,  that  they  would  look  to  all  the  cir- 
cumstances detailed  by  the  witness,  to  ascertain  where  the 
drinks  in  fact  came  from ;  to  which  ruling  of  the  court  the 
defendant  excepted.  The  witness  further  testified,  that  there 
was  another  bar-room  just  across  the  street ;  that  when 
drinks  were  sent  for,  it  was  from  three  to  five  minutes  before 
they  came  up  ;  also,  that  he  had  never  conversed  with  the 
defendant,  or  heard  any  one  else  converse  with  him,  about 
the  gaming  in  said  room  ;  that  once,  when  the  parties  who 
had  participated  in  said  gaming  were  arrested,  and  carried 
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before  the  mayor  of  the  city,  there  was  a  good  deal  of  talk 
in  said  bar-room  and  billiard  saloon  about  said  gaming,  but 
he  could  not  swear  that  the  defendant  heard  it ;  that  he  saw 
gaming  in  said  room  after  this,  but  the  defendant  was  not 
present,  and,  so  far  as  witness  knew,  knew  nothing  about  it. 

"  The  State  then  introduced  John  Blunt  as  a  witness,  who 
testified  substantially  as  said  two  former  witnesses  had  testi- 
fied ;  also,  that  there  was  a  gate  to  the  back  yard  of  said 
building,  opening  upon  an  alley  leading  into  the  street ;  and 
that  he  had  passed  out  at  said  gate,  and  had  seen  others  do 
so.  The  State  then  introduced  John  Hill  as  a  witness,  who 
testified,  that  Wesley  Duncan  rented  said  room  from  the 
defendant  in  his  presence ;  that  said  Duncan,  at  the  time  of 
said  renting,  stated  to  the  defendant  that  he  wanted  said 
room  for  a  bed-room,  and  that  the  defendant  rented  it  to.  him 
for  a  bed-room ;  that  the  defendant  never  went  to  said  room 
after  it  was  so  rented,  and  had  no  control  thereof ;  also,  that 
he  (witness)  was  bar-tender  for  the  defendant,  and  sent  up 
drinks  to  said  room  for  money  or  '  chips,'  but  did  not  see 
where  said  drinks  went.  The  defendant  thereupon  asked 
the  court  to  exclude  said  testimony,  as  to  sending  drinks  to 
said  room ;  which  motion  the  court  refused,  but  instructed 
the  jury  that,  to  ascertain  where  the  drinks  carried  to  said 
room  in  fact  came  from,  they  would  look  to  all  the  circum- 
stances detailed  by  the  witness ;  to  which  ruling  of  the  court 
the  defendant  duly  excepted.  The  said  witness  further  testi- 
fied, that  the  defendant  was  not  present  when  he  sent  drinks 
up  to  said  room  and  received  said  '  chips '  or  money ;  and  he 
also  testified,  as  said  former  witnesses  had  done,  as  to  the 
gaming  in  said  room,  the  situation  of  the  premises,  and  the 
conversation  in  the  bar-room  at  the  time  of  said  prosecution 
before  the  mayor.  All  of  said  witnesses  testified,  that  said 
gaming  occurred  in  the  city  and  county  of  •  Montgomery,  and 
within  twelve  months  before  the  finding  of  the  indictment. 

"  The  State  then  closed,  and  the  defendant  introduced  no 
witnesses ;  and  the  foregoing  being  all  the  evidence  before 
the  Jury,  the  court  thereupon  charged  the  jury,  of  its  own 
motion,  in  substance  as  follows  :  '  That  if  the  jury  believed, 
beyond  a  reasonable  doubt,  that  the  said  room  of  Wesley 
Duncan  was  in  the  defendant's  house,  and  that  the  defend- 
ant had  knowledge  of  the  gaming  in  said  room,  and  did  not 
prevent  it,  nor  take  any  steps  to  prevent  or  stop  it,  then  the 
fact  that  said  room  was  rented  to  Wesley  Duncan,  and  was 
not  in  the  possession  of  the  defendant,  was  not  material ; 
that  if  the  defendant  was  a  licensed  retailer,  and  the  gaming 
occurred  within  twelve  months  before  the  finding  of  the  in- 
dictment, and  in  said  county  of  Montgomery,  they  must  find 
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him  guilty  as  charged.'  To  this  charge  the  defendant 
excepted,  and  then  requested  the  court  to  give  the  following 
charge,  which  was  in  writing :  '  If  the  jury  find,  from  the 
evidence,  that  the  alleged  gaming  took  place  in  a  room  over 
the  defendant's  bar-room,  and  that  said  room  was,  at  the 
time  of  said  gaming,  rented  to  Wesley  Duncan  for  a  sleeping 
room,  and  occupied  as  such,  and  was  not  in  the  possession, 
or  under  the  control  of  the  defendant,  then  said  room  was 
not  the  '  premises '  or  '  house '  of  the  defendant,  within  the 
meaning  of  the  statute,  and  they  must  acquit  the  defendant.' 
The  court  refused  this  charge,  and  the  defendant  excepted 
to  its  refusal." 

L.  A.  SHAVEB,  for  the  defendant. — To  justify  a  conviction 
under  the  indictment  in  this  case,  the  State  must  show — 
1st,  that  the  offense  denominated  "card  playing  in  public 
places,"  as  defined  in  the  statute  (Rev.  Code,  §  3620),  had 
been  committed ;  2d,  that  the  offense  was  committed  in  the 
defendant's  "house,"  or  on  his  "premises" ;  and,  3d,  that  he 
knowingly  suffered  it  to  be  committed.  It  is  submitted  that 
the  evidence  does  not  establish  any  one  of  these  three  facts. 
It  fails  to  show  that  Duncan's  room,  in  which  the  alleged 
gaming  took  place,  was  a  "  public  house,"  or  a  "  public  place," 
as  these  terms  have  been  construed  in  repeated  decisions  of 
this  court. — Dale  v.  The  State,  27  Ala.  31 ;  Brown  v.  The  State, 
27  Ala.  47-50;  Wilson  v.  The  State,  31  Ala.  371;  Beniley  v. 
The  State,  32  Ala.  596;  Phillips  v.  The  State,  51  Ala.  20.'  It 
equally  fails  to  show  that  said  gaming  was  in  the  defendant's 
"house,"  or  "on  his  premises";  and  shows,  on  the  contrary, 
that  Duncan's  room  was  not  in  the  defendant's  possession, 
nor  under  his  control.  So  far  as  this  prosecution  is  con- 
cerned, the  room  was  as  entirely  distinct  and  separated  from 
the  defendant's  premises,  as  if  it  had  been  in  another  build- 
ing; and  the  defendant  had  no  control  whatever  over  it,  nor 
could  he  have  entered  it,  unless  invited,  without  committing 
a  trespass. — Authorities  supra  ;  also,  Taylor's  Landlord  and 
Tenant,  6th  ed.,  §  57 ;  "Waterman,  Trespass,  2  vol.,  §  967.  If 
there  was  any  evidence  showing  knowledge  of  the  gaming  on 
the  part  of  the  defendant,  it  was  very  slight,  and  inferential 
only ;  and  its  sufficiency  was  a  question  for  the  jury,  which 
was  taken  from  them  by  the  charge  of  the  court.  Nor  could 
he  be  charged  with  permitting  a  thing,  which,  if  he  had 
knowledge  of  it,  he  certainly  had  no  power  to  prevent.  In 
all  the  cases  cited  for  the  prosecution,  in  which  convictions 
for  gaming  in  a  "public  house,"  or  a  "  public  place,"  have 
been  sustained,  the  room  in  which  the  playing  was  done  was 
in  the  possession,  or  under  the  control  of  the  defendant,  and 
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was  so  connected  with  the  other  parts  of  the  building  as  to 
partake  of  their  character.  If  the  defendant  had  been  pros- 
ecuted for  knowingly  permitting  a  room,  rented  by  him,  to  be 
used  for  gaming  purposes,  the  indictment  should  have  been 
founded  on  section  3626  of  the  Revised  Code,  which  creates 
an  ofl'ense  distinct  and  different  from  that  against  which  sec- 
tion 3625  is  aimed.  The  charge  of  the  court  took  from  the 
jury  the  consideration  of  all  these  questions,  and  even  the 
bona  fides  of  the  defendant's  contract  with  Duncan;  and  being 
an  invasion  of  the  province  of  the  jury  in  this  respect,  it  was 
erroneous  for  this  reason,  if  no  other. 

F.  S.  FERGUSON,  with  the  Attorney-General,  for  the  State. — 
The  defendant  had  the  possession  and  control  of  the  entire 
building,  in  which  he  carried  on  his  business  as  a  retailer, 
and  it  was  prima  facie  an  entirety. — Johnson  v.  The  State,  19 
Ala.  527 ;  Huffman  v.  The  State,  29  Ala.  40 ;  Cochran  v.  The 
State,  30  Ala.1 542  ;  Moore  v.  The  State,  30  Ala.  550 ;  Brown  v. 
The  State,  27  Ala.  47 ;  Sivallow  v.  The  State,  20  Ala.  30 ;  Smith 
v.  The  State,  52  Ala.  384.  The  law  imposed  on  him  the 
greatest  diligence,  under  heavy  penalties,  to  prevent  gaming 
on  his  premises  ;  and  if  he  sub- rented  a  portion  of  the  prem- 
ises, it  was  his  duty  to  show  the  terms  of  the  contract  of  sub- 
letting, and  to  use  all  the  powers  with  which  the  law  armed 
him,  to  prevent  gaming  on  the  leased  premises.  So  soon  as 
he  found  out  that  his  tenant  was  using  the  rented  room  for 
gaming  purposes,  it  was  his  right  and  duty  to  terminate  the 
tenancy,  and  evict  his  tenant,  if  he  could  not  otherwise  put 
a  stop  to  the  gaming. —  Wilcox  v.  The  State,  50  Ala.  142 ; 
Roberts  v.  Commonwealth,  11  B.  Mon.  3 ;  People  v.  Erwin,  4 
Denio,  129  ;  Nave  v.  Berry,  22  Ala.  382 ;  fiasco  v.  Willis,  5 
Ala.  38  ;  Park-man  v.  Aicardi,  34  Ala.  393.  A  gambling  house 
was  a  nuisance  at  common  law,  and  indictable  as  such. — 2 
Bishop's  Grim.  Law.  §  522  ;  Wharton's  Am.  Grim.  Law,  §  2446 ; 
State  v.  Ourrin,  23  Maine,  43 ;  Vandenuerker  v.  The  State,  8 
Eng.  Ark.  700. 

MANNING,  J. — The  prosecution  in  this  case  is  for  know- 
ingly suffering  gaming  at  cards,  in  the  house,  or  on  the  prem- 
ises, occupied  and  used  by  the  defendant  for  the  retailing  of 
spirituous  and  other  liquors.  That  the  gaming  was  in  the 
upper  story  of  the  house,  while  the  retailing  was  done  in  the 
lower,  does  not  prevent  it  from  being  done  on  the  premises, 
if  the  upper  story  was  under  the  control  of  defendant. — John- 
son v.  The  State,  19  Ala.  527  ;  Huffman  v.  The  State,  29  Ib.  40; 
Cochran  v.  The  State,  30  Ib.  542;  Moore  v.  The  State,  30  Ib. 
550.  Prima  facie,  the  premises  are  an  entirety.  And  if 
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there  be  any  such  separation  of  the  upper  rooms  from  the 
lower,  as  would  exonerate  defendant  from  the  charge  of  suf- 
fering gaming  to  be  done  therein,  it  devolved  on  him  to  prove 
it.  He  has  shown  that  he  hired  the  front  room,  over  the  bar- 
room, to  one  Wesley  Duncan  as  a  sleeping  room ;  and  it  is 
proved  that  the  latter  keeps  it  as  a  sleeping  room,  and  gam- 
ing room  for  card-playing.  The  access  to  it  is  by  two  out- 
side flights  of  steps,  one  from  the  back  yard  in  the  rear  of 
the  apartments  used  by  defendant,  and  the  other  from  near 
the  front  of  the  same,  and  by  the  side  of  the  house.  Drinks 
are  sent  for,  by  those  engaged  in  playing  up  stairs,  to  the 
bar-room  below,  and  the  liquors  sent  up  are  paid  for  in 
money,  or  in  "chips,"  or  "  cheques,"  used  as  counters  in  the 
games.  Other  evidence  also  tends  to  show  that  defendant 
knows  that  the  room  above  is  used  as  a  gaming  room.  What 
the  terms  were  of  the  hiring  of  the  room  to  Duncan  are  not 
shown.  He  was  not  introduced  as  a  witness. 

Defendant  himself  being  lessee  of  the  entire  house,  and  in 
possession  of  all  of  it  until  the  one  room  was  hired  to  Dun- 
can, and  using  a  part  of  the  lower  story  as  a  place  for  retail- 
ing vinous,  spirituous,  and  other  liquors,  was  bound  to  be 
diligent  to  prevent  gaming  with  cards,  dice,  and  other  devices, 
to  be  carried  on  therein.  Any  alliance  between  these  two 
occupations  is  regarded  as  a  very  great  evil.  So  solicitous  is 
the  law  concerning  it,  that  it  requires  of  a  person  receiving  a 
license  as  retailer,  to  make  and  file  an  affidavit  that  he  will 
not  "allow  any  gaming  of  any  kind  on  or  about  [his]  prem- 
ises."— Acts  of  1875-6,  p.  227.  It  is  but  a  poor  excuse,  that 
the  gaming  is  not  done  in  the  rooms  he  himself  occupies,  if 
it  be  done  in  a  room  of  which  he  has  the  hiring  out,  and  for 
which  he  can  prescribe  the  terms  of  the  holding,  and  in  a 
house  in  which  he  retails  spirituous  and  vinous  liquors. 

In  Horan  v.  Chief  Justice  of  Travis  County  (27  Texas,  226), 
it  is  well  said :  "  The  object  of  the  law,  in  demanding  a  bond 
with  a  heavy  penalty  from  a  party  to  whom  a  license  to 
retail  spirituous  liquors  is  granted,  is  to  separate  and  keep 
apart  the  vicious  propensities  to  game  and  to  drink  ardent 
spirits,  so  that  the  excitement  of  the  one  should  not  incite 
indulgence  in  the  other.  If  a  party  who  has  obtained  a 
license  to  retail  can  evade  the  law,  by  renting  a  part  of  his 
establishment,  in  which  he  has  obligated  himself  not  to  per- 
mit gaming,  with  the  intention  and  understanding  that  it  is 
to  be  used  for  this  purpose,  the  policy  of  the  law  would  be 
defeated,  and  its  administration  by  the  courts  would  be  a 
mere  farce.  These  observations  are  applicable  to  the  case 
before  us. 

But  it  should  have  been  left  to  the  jury  to  determine, 
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whether  or  not  defendant  did,  in  good  faith,  lease  the  room 
in  the  upper  story  with  the  intent  and  expectation  that  it 
should  not  be  used  as  a  gaming  room,  but  only  as  a  sleeping 
room  of  the  tenant,  or  for  other  purposes  not  contrary  to  law. 
Under  the  charge  of  the  court/  this  office  of  the  jury  was 
withdrawn  from  them.  The  judgment  must,  therefore,  be 
reversed,  and  the  cause  remanded. 


Indictment  for  Murder. 

1.  AdmLtsiljUity  of  confessions. — Although  no  uubendiug,  universal  rule  can 
be  laid  down,  by  which  to  determine  whether  subsequent  confessions  in  a 
criminal  case  are  admissible,  when  the  former  confessions  were  obtained  by 
improper  influences;  yet,  in  each  case,  the  inquiry  must  be,  whether,  consid- 
ering the  degree  of  intelligence  of  the  prisoner,  and  all  the  attendant  circum- 
stances, it  is  affirmatively  shown  that  the  effect  of  the  primary  improper  in- 
ducement was  so  entirely  obliterated  from  his  mind  that  the  subsequent  con- 
fession could  not  have  been  in  the  slightest  degree  influenced  by  it ;  and  if 
there  be  any  doubt  on  this  queston,  it  must  be  resolved  in  favor  of  the  pris- 
oner, and  the  confession  must  be  excluded. 

2.  Same. — The  first  confessions  of  the  prisoner  in  this  case,  who  was  a 
freedinan,  were  made  during  his  preliminary  examination  before  a  magistrate 
on  a  charge  oi  murder,  and  were  obtained  from  him,  alter  a  great  deal  of  hesi- 
tation on  his  part,  by  the  strongest  assurances  on  the  part  of  his  attorney, 
confirmed  by  the  prosecuting  attorney,  the  brother  of  the  deceased,  and  the 
magistrate,  that  he  should  not  be  prosecuted,  but  should  be  used  as  a  witness 
against  the  other  defendants;  and  these  confessions  were  repeated  by  him,  on 
the  next  day,  to  the  constable  who  was  currying  him  to  jail,  and  who  had  given 
him  three  drinks  of  liquor.     On  the  first  and  second  days  after  his  commit- 
ment to  jail,  the  leading  counsel  for  the  prosecution,  accompanied  by  a  brother- 
in-law  of  the  deceased  and  another  friend,  visited  him  in  jail,  and  said  to  him, 
no  other  persons  being  present:     "  I  have  heard  what  you  confessed  at  U. 
You  did  not  tell  the  whole  truth  about  it.     I  want  you  to  be  particular  how 
you  talk,  as  what  you  say  may  send  you  to  the  penitentiary  or  gallows.     I  have 
control  of  the  case  now,  and  all  that  was  done  at  U.  is  done  away.     I  withdraw 
all  hopes  of  reward,  and  fears  of  punishment.     You  have  not  told  all  the  .truth 
about  it.     I  tell  you  now,  again,  that  you  must  not  hope  or  expect  to  receive 
any  benefit,  favor,  or  mercy,  or  think  the  case  will  go  lighter  with  you  for 
what  you  said  at  U.,  or  what  you  may  say  now ;  ami  it  they  promised  to  let 
you  off,  or  to  make  the  punishment  lighter,  or  to  let  you  be  a  State  witness,  I 
tell  you,  it  cannot  be.     You  cannot  be  a  State  witness,  and  you  must  not  ex- 
pect any  mercy,  or  to  be  a  State  witness.     I  want  you  to  understand,  that  all 
promises  made  at  U.  are  taken  back,  and  what  you  said  there  will  do  you  no 
good,  and  cannot  be  u>t'd  for  or  against  you.     If  you  wish  to  tell  anything,  you 
must  do  it  of  your  own  free  will;  and  remember,  it  may  h;\n<,r  you,  or  s<>ud  yon 
to  the  penitentiary  for  life.     Now,  you  can  tell  the  truth  about  it,  if  you  wish. 
Do  you  understand  what  I  mean?"     The  prisoner  replied,  "that  he  did  un- 
derstand; that  he  did  not  expect  any  mercy j.tliat  he  expected  to  be  hung;  that 
he  told  it  because  his  conscience  hurt  him,  and  he  could  not  keep  it  any 
longer;''  and  he  then  made  confessions  substantially  the  same  as  the  former, 
Beta,  that  these  last  confessions  ought  not  to  have  been  received  in  evidence 
against  him. 
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3.  Charge  as  to  credibility  of  witness  impeached  or  contradicted. — A   charge 
asked  in  a  criminal  case,  in  these  words:  "The  testimony  of  a  witness  lor  the 
prosecution,  who  is  shown  to  be  unworthy  of  credit,  is  not  sufficient  to  justify 
a  conviction,  without   corroborating   evidence;  and   such  corroborating  evi- 
dence, to  avail  anything,  must  be  a  fact  tending  to  show  the  guilt  of  the  de- 
fendant,"— asserts  a  correct  legal  proposition.* 

4.  Effect  of  confesssions,  as  ayainsl  co-defendants. — Where  several  defendants 
are  jointly  indicted  and   tried,  the  confessions  of  one  are  not  admissible 
against  another,  for  any  purpose;  consequently,  where  some  of  them    have 
made  confessions,  and  others  have  not,  it  is'  error  to  instruct  the  jury  that 
they  "may  compare  the  confessions  of  each  with  the  other." 

5.  Alibi ;  unsuccessful  attempt  to  prove.  — An  unsuccessful  attempt  to  prove 
an  alibi  does  not  "create  a  strong  presumption  against  the  prisoner,"  though, 
like  an  unsuccessful  attempt  to  prove  any  other  material  fact  in  defense,  it  is 
a  circumstance  to  be  weighed  against  him ;  and  a  fraudulent  attempt  to  prove 
a  simulated  alibi,  sustained  by  perjury,  will,  if  detected,  be  a  circumstance  of 
great  weight  against  him. 

FROM  the  Circuit  Court  of  Perry. 

Tried  before  the  Hon.  GEO.  H  CRAIG. 

The  defendant  in  this  case,  Lucius  Porter,  a  freedman,  was 
indicted  and  tried,  jointly  with  three  other  freedmen,  Albert 
Young,  Silas  Smith,  and  Robert  Jones,  for  the  murder  of 
Isaac  IX  Moore ;  was  convicted  of  murder  in  the  first  degree, 
and  sentenced  to  death,  while  there  was  a  mistrial  as  to  the 
other  defendants.  A  bill  of  exceptions  was  reserved  as  to 
numerous  rulings  of  the  court  on  the  trial,  containing  over 
sixty  pages  of  record  paper;  but  the  opinion  of  this  court 
renders  it  unnecessary  to  copy  this  at  length,  or  even  to  state 
the  substance  of  it.  The  deceased  was  shot  and  killed,  on 
the  night  of  the  4th  November,  1876,  on  his  return  from 
Uniontown,  to  his  residence,  about  six  miles  distant  in  the 
country,  while  his  servant  and  driver,  who  had  got  out  of  the 
buggy,  was  attempting  to  open  the  outside  gate  of  his  plan- 
tation ;  and  the  proof  showed  that  the  shooting  was  done  by 
some  person  or  persons  who  were  lying  in  ambush  for  that 
purpose.  The  principal  question  in  the  case,  as  here  pre- 
sented, relates  to  the  admissibility  of  certain  confessions 
made  by  the  defendant  Porter;  and  the  opinion  states 
all  the  material  facts  connected  with  these  confessions. 
There  was  also  some  proof  of  confessions  made  by  the 
defendant  Young,  which  were  admitted  by  the  court  be- 
low without  objection,  and  which  require  no  special  notice. 
The  defendants  introduced  twenty -four  witnesses,  "all  of 
whom  were  colored  persons,  and  were  related  to  the  de- 
fendants, or  lived  with  or  near  them,  and  who  testified  to 
facts  which,  if  true,  would  establish  an  alibi  for  each  of  said 
defendants ;  and  whose  statements  did  not  agree,  but  differed 
in  a  great  many  particulars." 

*  This  decision  affirms  the  principle  stated  in  the  case  of  Cohen  v.  The  Stute, 
and  overrules  the  case  of  William  Ray  v.  The  State  on  the  same  point,  as  shown 
by  the  reports  of  those  cases  in  50  Ala.  104-112. 
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The  court  charged  the  jury,  in  writing,  as  follows : 
"  The  defendants  are  charged  with  the  murder  of  Isaac  D. 
Moore.  In  order  to  convict,  it  is  necessary  for  the  State  to 
show  to  your  satisfaction,  beyond  a  reasonable  doubt,  that 
the  defendants,  with  malice  aforethought,  took  the  life  of 
said  Isaac  D.  Moore,  by  shooting  him  with  a  gun ;  and  that 
this  was  done  in  the  county  of  Perry,  and  before  the  finding 
of  this  indictment.  It  is  admitted  that  said  Moore  was 
killed,  in  said  county,  before  the  finding  of  the  indictment, 
and  that  the  person  or  persons  who  killed  him  would  be 
guilty  of  murder  in  the  first  degree.  Therefore,  the  only 
question  for  you  to  settle  is,  whether  the  defendants  are  the 
persons  who  committed  the  deed.  If  you  are  satisfied  fro  n 
the  evidence,  that  one  of  them  murdered  said  Moore  by 
shooting  him  with  a  gun,  then,  under  the  admission  above 
named,  he  would  be  guilty  of  murder  in  the  first  degree  ;  but, 
before  you  can  convict  the  others,  you  must  be  satisfied  from 
the  evidence,  beyond  a  reasonable  doubt,  that  they  had,  be- 
fore the  killing,  entered  into  a  conspiracy  with  the  person 
who  committed  the  deed,  to  take  the  life  of  said  Moore.  If 
the  evidence  satisfies  you  that  one  of  them  committed  the 
deed,  and  if  you  are  further  satisfied  that,  before  and  at  the 
time  of  the  killing,  there  was  a  community  of  design — a  pur- 
pose framed — an  understanding  had — between  him  and  the 
other  defendants,  to  take  the  life  of  said  Moore,  then  they 
would  be  just  as  guilty  as  he  who  fired  the  fatal  shot.  If 
several  persons  conspire  to  do  an  unlawful  act — an  act  bad  in 
itself — all  the  members  of  such  illegal  combination  are  re- 
sponsible for  the  acts  of  each,  done  in  the  prosecution  of 
their  common  purpose.  If  two  or  more  persons  conspire  to 
rob  another,  and,  in  the  prosecution  of  this  common  design, 
one  makes  the  attempt,  and  kills  the  person  in  carrying  it 
out,  then  all  of  them  would  be  guilty  of  murder,  although 
only  one  was  present,  and  did  the  killing.  A  conspiracy  is 
seldom  proved  expressly.  The  evidence  in  proof  of  it  is 
almost  always  circumstantial.  If  it  be  proved  that  the  per- 
sons who  are  supposed  to  have  conspired  were  intimate  with 
each  other,  and  held  private  consultations,  and  pursued  by 
their  acts  the  same  object,  one  of  them  performing  one  part, 
and  another  performing  another  part,  so  as  to  complete  it, 
and  with  a  view  to  the  attainment  of  that  same  object, — then 
the  jury  would  be  justified  in  the  conclusion,  that  they  were 
engaged  in  a  conspiracy  to  effect  that  object.  A  person's 
acts  may  be  considered  by  the  jury,  in  order  to  ascertain 
what  his  intentions  are. 

"  But  the  defendants  all  say,  that  you  should  not  convict 
them,  because  they  say  they  have  shown  that  they  could  not 
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have  committed  the  offense,  because  they  say  they  were  not 
at  or  near  the  place  of  the  killing,  but  were  elsewhere.  If 
they  have  satisi'actorily  shown  this  by  the  evidence  which 
has  been  adduced  before  you,  then,  of  course,  you  cannot 
convict  them ;  for,  when  an  alibi  is  satisfactorily  established, 
it  is  as  good  as  any  other  defense.  But  the  jury  should  look 
to  the  evidence  establishing  the  alibi  tmth  great  caution,;  not  with 
suspicion,  but  with  care  and  caution  ;  and  if  a  defendant  at- 
tempis  to  prove  an  alibi,  and  fails  in  it,  then  stick  failure  is  a 
strong  presumption  against  him. 

"  The  defendants  further  say,  that  the  State  has  not  shown 
any  motive  or  incentive  on  their  part  to  commit  the  crime. 
Now,  gentlemen,  look  to  all  the  evidence,  and  ascertain  if 
there  was  existing,  between  the  defendants  and  the  deceased, 
such  a  feeling  as  could  move  them  to  the  commission  of  the 
offense.  Had  there  been  difficulties  between  them  prior  to 
the  killing?  and,  if  so,  does  the  evidence  show  that  the  bad 
feeling  engendered  by  such  difficulties  existed  at  the  time 
of  the  killing?  If  so,  was  it  such  as  would  move  them  to 
the  commission  of  the  deed?  If  not,  does  the  evidence  show 
that  a  desire  to  obtain  money  at  the  time  was  such  as  would 
induce,  and,  if  so,  do  you  believe  that  one  or  both  did  induce 
the  deed,  or  would,  under  all  the  circumstances,  prompt  the 
defendants  to  commit  the  deed?  If  not,  was  there  anything 
else  that  would  have  moved  them  to  commit  this  crime?  and 
if  so,  what  ?  And  if  there  was  no  motive  for  the  commission 
of  the  crime,  did  they  commit  it?  and  if  so,  why?  It  is  your 
duty  to  loo  v  to  all  the  evidence,  to  all  the  circumstances  sur- 
rounding the  parties,  and  what  they  said  and  did,  in  order 
to  ascertain  the  incentive  to  the  commission  of  the  deed  by 
these  defendants;  and  if  it  does  not  satisfy  you  of  their 
guilt,  beyond  a  reasonable  doubt,  you  should  acquit ;  but,  if 
the  evidence  shows  their  guilt  beyond  a  reasonable  doubt, 
it  is  your  duty  to  return  a  verdict  of  guilty. 

"  The  confessions  of  the  defendant  should  be  received  with 
great  caution,  and  examined  and  weighed  by  the  jury  with 
great  care.  It  is  for  the  jury  to  say,  whether  the  person 
making  the  confession  speaks  the  truth,  or  not.  The  court 
has  permitted  the  confessions  in  this  case  to  go  before  you, 
and  you  are  to  pass  upon  their  sufficiency  and  credibility. 
You  cannot  look  to  the  confessions  of  one  defendant,  as 
against  the  others  ;  and  you  should  be  careful  to  remember 
this,  in  considering  the  confessions.  But  it  is  your  duty  to 
look  to  all  the  other  testimony  in  the  case,  in  order  to  ascer- 
tain whether  or  not  these  confessions  are  true ;  and  you  may 
compare  the  confessions  of  each  with  the  other,  and  of  all  with 
the  evidence  in  the  case,  and  ascertain  if  the  facts  and  cir- 
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cumstances  attending  the  killing,  or  facts  to  the  discovery  of 
which  the  confessions  led,  or  facts  having  a  just  tendency  to 
lead  to  the  conclusion  that  the  defendants  committed  the  of- 
fense, corroborate  such  confessions. 

"  The  State  claims  that  the  guilt  of  the  defendants  is  clearly 
shown,  not  only  by  positive  proof,  but  by  the  circumstantial 
evidence  before  you.  By  circumstantial,  or  presumptive 
proof,  is  meant  that  measure  and  degree  of  circumstantial 
evidence  which  is  sufficient  to  produce  in  the  minds  of  the 
jury  conviction  beyond  a  reasonable  doubt  of  the  truth  of 
the  fact  in  question.  Circumstantial  evidence  is  capable  of  pro- 
ducing the  highest  degree  of  moral  certainty  in  the  application. 
It  is,  however,  a  species  of  evidence  which  requires  the  ut- 
most degree  of  caution  and  vigilance  in  its  application ;  and 
in  no  case,  and  upon  no  principle,  can  the  policy  of  prevent- 
ing crime,  and  protecting  society,  warrant  any  inference, 
which  is  not  founded  on  the  fullest  and  most  certain  convic- 
tion of  the  truth  of  the  fact,  independently  of  the  nature  of 
the  offense,  and  of  all  extrinsic  considerations  whatsoever. 
You  cannot  convict,  unless  you  are  satisfied  by  the  evidence, 
to  a  moral  certainty,  that  the  defendants  are  guilty ;  and  if 
there  is  any  other  reasonable  hypothesis,  save  that  of  the 
defendants'  guilt,  then  you  should  acquit.  But,  if,  after  a 
careful  consideration  of  all  the  evidence,  you  have  no  reason- 
able doubt  of  their  guilt,  then  you  will  have  arrived  at  that 
moral  certainty  which  would  warrant  a  conviction.  The  fact 
that  the  evidence  leading  to  such  a  conclusion  is  circumstan- 
tial, should  not  prevent  a  verdict  in  conformity  therewith. 
It  is  your  duty  to  weigh  carefully  all  the  testimony  in  the 
case ;  and  if  you  can  make  it  consist  with  the  truth,  to  do  so. 
You  cannot  set  aside  the  testimony  of  any  witness  capri- 
ciously ;  that  is,  you  cannot  disbelieve  a  witness,  or  set  aside 
his  testimony,  without  a  good  reason  for  so  doing.  But,  if, 
from  the  appearance  of  a  witness  on  the  stand,  or  his  manner 
of  testifying,  you  think  him  unworthy  of  belief,  you  may  set 
aside  his  testimony  entirely,  and  not  consider  it  in  making 
up  your  verdict.  In  so  doing,  however,  you  should  be  care- 
ful, and  be  sure  you  have  good  reason  for  so  doing." 

The  defendants  severally  excepted  to  this  entire  charge, 
and  to  each  portion  of  it,  and  particularly  to  the  parts  which 
are  italicized ;  and  they  then  requested  the  following  charges, 
which  were  in  writing  : 

"1.  The  circumstances  attending  the  killing  of  the  de- 
ceased must  be  connected  with  Silas  Smith  by  at  least  one 
creditable  witness,  before  the  jury  can  convict  him. 

2.  The  testimony  of  a  witness  for  the  prosecution,  who  is 
shown  to  be  unworthy  of  credit,  is  not  sufficient  to  justify  a 
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conviction,  without  corroborating  evidence;  and  such  cor- 
roborating evidence,  to  avail  anything,  must  be  of  a  fact 
tending  to  show  the  guilt  of  one  or  all  of  the  defendants. 

"  3.  If  the  jury  believe  from  the  testimony,  that  one  of  the 
tracks  found  near  the  place  of  the  killing  had  a  deeper  in- 
dentation in  the  ground  on  one  side  of  the  heel,  and  the 
State  has  not  shown  that  a  shoe  or  boot  was  worn  by  one 
of  the  defendants,  and  has  not  explained  to  the  court  and 
jury  why  such  proof  has  not  been  made  ;  then  the  presump- 
tion is,  that  such  proof  could  not  be  made,  and  that  said  in- 
dentation was  not  made  by  a  boot  or  shoe  worn  by  any  of 
the  defendants,  and  that  said  track  was  not  the  track  of 
either  of  them. 

"  4.  If  the  jury  believe  that  Phil  Henry"  [a  witness  for  the 
prosecution,  who  testified  that,  in  the  morning  of  the  day  on 
which  the  deceased  was  killed,  he  overheard  a  conversation 
between  the  several  defendants,  in  which  they  declared  their 
intention  to  meet  the  deceased  that  night  and  kill  him]  "is 
unworthy  of  belief,  and  his  statements  are  not  corroborated 
by  any  evidence  tending  to  show  the  guilt  of  Silas  Smith  and 
Bob  Jones,  or  either  of  them,  they  must  acquit  them. 

"5.  The  jury  cannot  consider  the  confessions  of  Porter 
and  Albert  Young,  to  corroborate  the  testimony  of  Phil 
Henrj'  against  Silas  Smith  and  Bob  Jones. 

"  6.  The  jury  must  pass  upon  the  guilt  or  innocence  of  each 
one  of  the  defendants ;  and  in  considering  the  case  of  Silas 
Smith  and  Bob  Jones,  they  must  totally  exclude  from  their 
minds  the  confessions  said  to  have  been  made  by  the  other 
defendants ;  and  if  they  are  not  satisfied  beyond  all  reason- 
able doubt,  and  to  a  moral  certainty,  outside  of  such  con- 
fessions, that  the  said  Silas  Smith  and  Bob  Jones  are  guilty, 
they  must  acquit  them. 

"  7.  In  permitting  confessions  to  go  to  the  jury,  the  court 
determines  that  they  were  voluntary,  but  not  that  they  were 
deliberate,  and  not  that  they  are  to  be  believed  by  the  jury. 

"  8.  When  the  prosecuting  attorney  read  to  the  jury  an 
extract  from  Burrill's  Law  of  Circumstantial  Evidence,  he  was 
reading  what  the  author  thought  on  the  question  of  an  alibi ; 
but  what  the  counsel  read  from  that  book,  is  not  the  law  of 
this  case,  and  does  not  control  or  govern  the  jury,  who  must 
take  the  law  from  the  court,  and  not  from  any  of  the  attor- 
neys in  the  case." 

The  court  refused  each  of  these  charges,  and  the  defend- 
ants severally  excepted  to  their  refusal. 

W.  B.  MODAWELL,  for  the  defendant. 
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JNO.  W.  A.  SANFOKD,  Attorney-General,  and  CHAS.  G. 
BBOWNE,  for  the  State. 

STONE,  J. — "A  free  and  voluntary  confession  of  guilt, 
made  by  a  prisoner,  whether  in  the  course  of  conversation 
with  private  individuals,  or  under  examination  before  a  mag- 
istrate, is  admissible  in  evidence,  as  the  highest  and  most 
satisfactory  proof ;  because  it  is  fairly  presumed,  that  no  man 
would  make  such  a  confession  against  himself,  if  the  facts 
confessed  were  not  true.  And  the  highest  authorities  have 
now  established,  that  a  confession,  if  duly  made,  and  satis- 
factorily proved,  is  sufficient  alone  to  warrant  a  conviction, 
without  any  corroborating  evidence  aliunde.  But  a  confes- 
sion, in  order  to  be  admissible,  must  be  free  and  voluntary  : 
that  is,  must  not  be  extracted  by  any  sort  of  threats,  or  vio- 
lence, nor  obtained  by  any  direct  or  implied  promises,  how- 
ever slight,  nor  by  the  exertion  of  any  improper  influence." 
2  Russ.  Cr.  824.  What  we  have  here  said  is  quotation.  It 
is  not  our  intention  to  overturn  or  impair  the  principle  de- 
clared in  Matthews  v.  The  State,  at  the  present  term, in  which 
we  held  that  a  conviction  cannot  be  had  on  confessions  alone, 
without  some  other  proof  of  the  corpus  delicti.  In  that  case, 
as  in  this,  the  crime  charged  was.  a  felony. 

"  When  a  confession  has  been  obtained,  or  inducement 
held  out,  under  circumstances  which  would  render  a  confes- 
sion inadmissible,  a  confession  subsequently  made  is  not  ad- 
missible in  evidence,  unless,  from  proper  warning  of  the  con- 
sequences, or  from  other  circumstances,  there  is  reason  to 
presume  that  the  hope  or  fear,  which  influenced  the  first 
confession,  is  dispelled.  And  in  the  absence  of  any  such  cir- 
cumstances, the  influence  of  the  motives  proved  to  have  been 
offered  will  be  presumed  to  continue,  and  to  have  produced 
the  confession,  unless  the  contrary  is  shown  by  clear  evi- 
dence ;  and  the  confession  will  be  rejected.  2  Leading  Cr. 
Cases,  213. 

In  Brister  v.  The  State,  speaking  on  the  subject  of  confes- 
sions, this  court  rightly  said:  "Where  promises  or  threats 
have  been  used,  yet,  if  it  appear  to  the  satisfaction  of  the 
judge  that  their  influence  ivas  totally  done  away  before  the  con- 
fession was  made,  the  evidence  will  be  received."  26  Ala. 
107,  129 ;  See,  also,  Aiken  v  State  ,  35  Ala.  399. 

In  1  Greenl.  Ev.  §221,  it  is  said  :  "The  influence  of  the 
motives  proved  to  have  been  offered  will  be  presumed  to 
continue,  and  to  have  produced  the  confession,  unless  the 
contrary  is  shown  by  clear  evidence,  and  the  confession  will 
therefore  be  rejected." 

In  2  Russell  on  Crimes,  833,  quoting  from  adjudged  cases, 
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is  the  following  language  :  "  A  confession  had  been  improp- 
erly obtained,  by  giving  the  prisoner  two  glasses  of  gin ;  the 
officer  to  whom  it  had  been  made,  read  it  over  to  the  pris- 
oner, before  the  committing  magistrate,  who  told  the 
prisoner,  the  offense  imputed  to  him  affected  his  life,  and  a 
confession  might  do  him  harm.  The  prisoner  said,  that 
what  had  been  read  to  him  was  the  truth,  and  signed  the 
paper.  BEST,  J.,  considered  the  second  confession,  as  well 
as  the  first,  inadmissible ;  and  said,  that  had  the  magistrate 
known  the  officer  had  given  the  prisoner  gin,  he  would,  no 
doubt,  have  told  the  prisoner,  that  what  he  had  already  said 
could  not  be  given  in  evidence  against  him,  and  that  it  was 
for  him  to  consider  whether  he  would  make  a  second  confes- 
sion. If  the  prisoner  had  been  told  this,  what  he  afterwards 
said  would  be  evidence  against  him ;  but,  for  want  of  this 
information,  he  might  think  that  he  could  not  make  his  case 
worse  than  he  had  already  made  it,  and  under  this  impres- 
sion might  sign  the  confession  before  the  magistrate. 
Where  hopes  of  favor  had  been  given,  and  the  prisoner 
refused,  before  the  magistrate,  to  confess,  except  upon  con- 
ditions, Mr.  J.  BULLER  observed,  that  there  must  be  very 
strong  evidence  of  an  explicit  warning  by  the  magistrate,  not 
to  rely  on  any  expected  favor  on  that  account,  and  it  ought 
most  clearly  to  appear  that  the  prisoner  thoroughly  under- 
stood such  warning,  before  his  subsequent  confession  could 
be  given  in  evidence."  See,  also,  2  Lead.  Cr.  Cases,  213. 

In  People  v.  Robertson  (1  Wheeler's  Cr.  Cases,  67),  the 
magistrate  told  the  prisoner's  wife,  that  if  what  she  had  told 
him  was  true,  her  husband  had  better  confess.  He  held  out 
no  inducement  to  fear  or  favor,  other  than  was  implied  in 
these  words.  The  prisoner  was  then  in  custody,  but  not  in 
the  room  in  which  the  magistrate  used  these  words.  The 
wife  then  asked  the  witness,  "  Can  we  put  confidence  in 
him  ?"  Witness  said,  "  You  may  confide  in  the  magistrate." 
On  the  next  morning,  the  same  magistrate  took  the  examina- 
tion of  the  prisoner,  and  told  him,  that  nothing  he  had  said 
before  should  induce  him  to  expect  any  favor ;  but  that  he 
(the  magistrate)  had  all  the  facts,  and  it  would  be  better  to 
tell  them  truly,  for,  if  he  did  not,  he  would  detect  him  in  a 
falsehood.  He  then  examined  him,  in  the  usual  manner. 
The  court  held,  that  the  confession  was,  under  these  circum- 
stances, inadmissible — that  this  was  holding  out  an  expecta- 
tion of  favor,  inconsistent  with  the  free  and  voluntary  spirit 
in  which  a  confession  should  be  made.  See  the  subject  of 
confessions  fullv  treated  in  2  Leading  Criminal  Cases,  167 
to  232. 

In  Bonner  v.  The  State,  at  the  present  term,  we,  to  some 
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extent,  considered  the  question  of  confessions,  and,  among 
other  things,  said,  a  reasonable  doubt  entertained  by  the 
court,  as  to  whether  a  confession  was  voluntarily  made,  or 
not,  ought  to  be  resolved  in  favor  of  the  accused. 

In  the  present  case,  there  is  no  material  conflict  in  the 
evidence  which  proves  the  circumstances  under  which  the 
confessions  were  made.  Hence,  this  record  presents  no 
question  of  the  weighing  of  evidence.  The  facts  appear  to 
be  clearly  made  out,  and  are  substantially  as  follows : 
The  prisoner,  Porter,  was  undergoing  preliminary  trial 
before  a  magistrate,  on  a  charge  of  murdering  Isaac  Di 
Moore.  Mr.  Moore  had  been  the  victim  of  a  most  atro- 
cious murder,  committed,  probably,  for  purposes  of  robbery, 
in  the  night  time,  and  by  one  or  more  persons  who  were 
lying  in  wait  for  the  purpose.  The  State  and  the  prisoner 
were  each  represented  by  counsel.  The  gentleman  who  acted 
as  the  prisoner's  counsel  testified  as  follows :  "  Believing, 
from  the  evidence  in  the  case,  and  the  manner  of  the 
defendant,  Porter,  that  he  was  guilty,  and  feeling  that  the 
only  way  to  save  his  life  was  to  get  him  as  a  State  witness,  I 
proposed  to  Mr.  Stewart"  [counsel  for  .prosecution],  "to 
make  him  a  State  witness,  if  he  would  confess  and  tell  the 
truth.  Mr.  Stewart  at  first  declined,  wishing  to  confer  with 
Mr.  Brown  and  Mr.  "W.  D.  Moore,  the  brother  of  deceased. 
I  told  him,  that  I  felt  convinced  that  Porter  knew  all  about 
it ;  and  Mr.  Stewart,  after  consulting  with  Mr.  Moore,  at  last 
agreed  to  the  proposition.  Porter  was  sober  and  collected 
all  the  time ;  and  I  took  Porter  out  of  the  court  room,  and 
into  a  private  room,  and  stated  to  him,  that  if  he  would  con- 
fess, and  tell  me  all  about  the  matter,  and  all  the  truth  about 
the  murder  of  Isaac  D.  Moore,  I  assured  him  that  he  should 
not  be  hurt ;  that  he  should  not  be  tried  for  the  offense — that 
he  should  be  discharged,  and  used  as  a  witness  against  the 
other  defendants.  I  told  him,  I  was  authorized  by  Mr.  Stew- 
art, and  the  other  parties  engaged  in  prosecuting  him,  to  say 
this  to  him,  and  to  make  this  bargain  and  agreement ;  I  can 
have  it  strictly  carried  out,  and  I  will  see  that  it  is  strictly  car- 
ried out."  (This  occurred  at  Uniontown.)  "The  prisoner  re- 
fused to  tell  anything  about  the  murder,  saying  that  he  did  not 
know  anything  about  it.  I  then  told  him,  he  had  just  as  well 
tell  it ;  for  they  had  sufficient  proof  against  them  all  to  hang 
them,  and  that  the  only  way  he  could  escape  was  to  confess 
and  tell  the  truth  about  it,  and  become  a  State's  witness  in 
the  cause.  The  prisoner  then  asked  me,  if  I  could  save  him, 
if  he  would  confess.  I  replied,  that  I  could  and  would  save 
him  from  punishment,  and  that  I  would  suffer  my  right  arm 
to  be  cut  off  before  he  should  be  punished,  if  he  would  con- 
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fess  and  tell  me  all  about  it.  Tlie  prisoner  then  said,  '  Let 
Mr.  Moore,'  the  brother  of  the  deceased,  '  come  and  tell  me 
that  I  will  not  be  punished,  if  I  tell  it.'  I  brought  in  Mr. 
Moore,  Mr.  Nicholson,  the  magistrate,  and  Mr.  Stewart,  the 
prosecuting  attorney ;  and  they  all  assured  the  prisoner,  that 
he  should  not  be  punished,  if  he  would  confess  and  tell  all 
about  it.  And  I  then  gave  him  every  inducement  to  tell,  and 
every  assurance  that  he  should  not  be  punished,  but  used  as 
a  State  witness,  if  he  would  tell  the  facts  about  the  homi- 
cide." After  some  hesitation,  the  prisoner  said,  "  There  is 
no  chance  for  me,  any  how ;  I  will  be  hung,  whether  I  tell  or 
not,  and  I  might  as  well  tell  all  about  it."  He  then  confessed 
before  those  persons.  It  was  then  and  there  agreed,  that  he 
should  be  made  a  State  witness ;  and  he  went  before  the 
magistrate,  in  the  court-room,  and  repeated  the  statement 
and  confession.  The  next  day,  while  being  carried  to  prison 
by  the  constable,  and  after  receiving  three  drinks  of  liquor 
from  him,  he  repeated  his  confession  to  him. 

On  the  first  and  second  days,  each,  after  the  prisoner  was 
committed  to  prison  at  Marion,  the  leading  counsel  for  the 
prosecution  visited  the  prisoner  in  jail,  there  being  in  com- 
pany with  said  counsel,  on  each  occasion,  two  other  persons, 
friends  of  the  prosecution ;  one  of  them,  at  least,  being 
present  at  the  request  of  said  counsel.  At  the  first  of  said 
visits,  the  brother  of  the  deceased  was  present;  and  the 
brother-in-law  of  deceased  was  one  of  the  number  who  then 
visited  the  prisoner.  Said  leading  counsel  said  to  the  pris- 
oner, in  substance,  as  follows :  "  I  have  heard  what  you 
confessed  at  Uniontown.  You  did  not  tell  the  whole  truth 
about  it.  I  want  you  to  be  particular  how  you  talk,  as  what 
you  say  may  send  you  to  the  penitentiary  or  gallows.  I  have 
control  of  the  case  now ;  and  all  that  was  done  at  Uniontown 
is  done  away.  I  withdraw  all  hopes  of  reward,  and  fears  of 
punishment.  You  have  not  told  all  the  truth  about  it.  I 
tell  you  now,  again,  Porter,  that  you  must  not  hope  or  expect 
to  receive  any  benefit,  favor,  or  mercy,  or  think  the  case  will 
go  lighter  with  you,  for  what  you  said  at  Uniontown,  or  what 
you  said  at  any  time  before,  or  what  you  may  say  now ;  and  if 
they  promised  to  let  you  off,  or  make  the  punishment  lighter, 
or  to  let  you  be  a  State  witness,  I  tell  you  it  cannot  be. 
You  cannot  be  a  State  witness ;  and  you  must  not  expect 
any  mercy,  or  to  be  a  State  witness.  I  want  you  to  under- 
stand, that  all  promises  made  at  Uniontown  are  taken  back, 
and  what  you  said  at  Uniontown  will  do  you  no  good,  and 
cannot  be  used  for  or  against  you.  If  you  wish  to  tell  any 
thing,  you  must  do  it  of  your  own  free  will ;  and  remember, 
it  may  hang  you,  or  send  you  to  the  penitentiary  for  life. 
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Now,  you  can  tell  the  truth  about  it,  if  you  wish.  Do  you 
understand  what  I  mean '?"  The  prisoner  replied,  "that  he 
did ;  that  he  did  not  expect  any  mercy ;  that  he  expected  to  be 
hung;  that  he  told  it,  because  his  conscience  hurt  him,  and 
he  could  not  keep  it  any  longer."  The  prisoner  thereupon 
made  confession  of  his  guilt ;  and  the  main  question  in  this 
cause  is,  were  those  confessions,  last  made,  rightly  admitted 
in  evidence  against  him? 

1.  We  do  not  think  any  unbending,  universal  rule  can  be 
laid  down,  for  the  government  of  all  cases,  in  which  it  is 
claimed  that  confessions  are  legalized  by  the  withdrawal  of 
promises  or  threats  previously  made.     The  inquiry,  in  all 
such  cases,  presents  itself,  has  all  influence  been  withdrawn 
and  obliberated  from  the  mind  of  the  prisoner,  so  as  to  show, 
affirmatively,  that  the  confession  is  clearly  voluntary,  and  not 
influenced  in  the  slightest  degree  by  the  threats,  promises,  or 
other  inducements,  previously  made  or  held  out,  or  by  any 
thing  which  resulted  from  such  previous  threats  or  promises. 
For,  if  such  previous  inducements  were  the  remote  or  con- 
tributory cause  of  the  confession,  the  policy  of  the  law 
forbids  that  such  confession  shall  be  used  in  evidence  ;  and 
when  previous  inducements  have  resulted  in  drawing  a  con- 
fession, the  proof  should  be  very  clear  and  strong,  that  the 
mind  of  the  prisoner  had  been  completely  disabused,  so  as 
to  convince  the  court  that  the  confession  was  as  free  as  if  no 
motives  to  make  it  had  ever  been  offered  to  the  prisoner. 
Less  than  this  falls  short  of  proving  that  the  confession  was 
voluntary.     In  considering  the  facts  of  each  particular  case, 
the  degree  of  intelligence  of  the  prisoner  should  be  taken 
into  the  count. 

2.  In  the  present  case,  the  strongest  conceivable  influences 
were  brought  to  bear  on  the  prisoner,  to  induce  him  to  con- 
fess.    The  promises  were  of  the  most  complete  immunity 
from  criminal  punishment ;  and  this  guaranty  was  given  and 
sanctioned  by  the  court  before  which  he  was  being  tried,  the 
brother  of  the  deceased,  and  by  the  officiating  attorneys  of 
both  the  prosecution  and  the  defense.    Never  was  impor- 
tunity more  vehemently  urged,  backed  by  a  stronger  array 
of  personal  influence,  or  enforced  by  the  promise  of  a  more 
tempting  boon.     A  clear  head  and  an  imperious  will  could 
scarcely  resist  such  combined  influences.     Under  these  the 
first  confession  was  made,  and  it  matters  not  that  the  pris- 
oner then  announced  he  expected  to  be  hung ;  thus  repelling, 
as  it  may  be  supposed,  all  idea  that  he  was  at  all  influenced 
to  make  the  confession  by  the  promises  previously  made 
him.     It  is  very  improbable  that,  in  the  absence  of  the  im- 
portunities and  assurances  with  which  he  was  besieged,  he 
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would  have  confessed  his  guilt  of  the  horrid  crime,  the  com- 
mission of  which  was  then  so  justly  disturbing  the  public 
repose.  In  fact,  the  counsel  for  the  prosecution,  in  view  of 
the  circumstances,  admitted  on  the  trial  that  the  confession, 
then  and  thus  obtained,  could  not  be  given  in  evidence 
against  the  prisoner.  In  this  he  but  affirmed  what  all  the 
law  books  teach. 

The  second  confession,  made  on  the  day  following,  the 
counsel  for  the  prosecution  also  admitted  was  illegal  evi- 
dence. In  this  he  asserted  only  a  legal  truism,  for  two 
reasons;  first,  the  inducements  of  the  day  before  had  not 
been  withdrawn;  and,  second,  the  confession  was  made  to  the 
officer  who  had  him  in  charge,  and  who,  previous  to  the  con- 
fession, had  given  the  prisoner  three  drinks  of  liquor.  It  is 
thus  shown  that,  up  to  the  time  the  prisoner  was  committed 
to  jail,  none  of  his  confessions  were  admissible  evidence 
against  him. 

Were  the  explanation  and  withdrawal  of  the  offered  in- 
ducements, which  took  place  when  the  prosecuting  counsel 
visited  the  prison,  sufficient  to  efface  from  the  mind  of  the 
prisoner  every  trace  of,  influence  exerted  by  the  promises 
made,  so  as  to  leave  his  mind  as  free  to  act,  as  if  no  hopes 
or  expectations  of  benefit  had  been  previously  held  out  to 
him?  Are  we  convinced — fully  convinced — that  such  was 
the  case  ?  The  recitals  in  this  record  do  not  enable  us  to 
answer  these  questions  affirmatively.  The  prisoner  was  evi- 
dently an  ignorant  man.  He  was  confronted  only  by  persons 
who  believed  him  guilty,  and  could  not  be  classed  as  his 
friends.  Neither  his  counsel,  nor  any  sympathizing  friend, 
was  present ;  and  he  was  not  warned  or  advised  to  reflect,  or 
take  counsel,  before  he  made  further  confession.  We  do  not 
say  that  this  last  step  would  be  in  all  cases  necessary ;  but, 
in  the  then  condition  of  the  prisoner's  mind,  and  with  the 
persons  then  around  him,  it  would  have  been  eminently 
humane  and  proper  to  do  so.  Above  all,  we  do  not  think 
it  was  sufficiently  explained  to  the  prisoner,  ignorant  of  such 
things,  as  we  are  satisfied  he  was,  that  none  of  the  confes- 
sions previously  made  by  him  could  be  proved  in  court 
against  him,  or  could  exert  any  influence  whatever  in  his 
trial.  This  point  should  have  been  made  unmistakably  plain 
to  him.  Less  than  this  does  not  assure  us  that  the  prisoner 
may  not  have  believed  his  former  confessions  had  sealed  his 
doom,  and  that  any  denial  he  might  then  make  would  be  of 
no  avail. 

In  what  we  have  said,  we  do  not  wish  to  be  understood  as 
disapproving  confessions  of  guilt,  voluntarily  made,  as  an 
instrument  of  evidence.  When  they  are  the  spontaneous 
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out-crop  of  conscious  guilt,  made  without  importunity,  with- 
out appliances  of  hope  or  fear,  if  satisfactorily  proved,  they 
deserve  to  be  classed  with  the  highest  evidence.  No  sane 
man,  it  is  supposed,  would  deliberately  and  falsely  volunteer 
a  confession  of  his  guilt,  and  thereby  bring  odium  and  prob- 
able punishment  upon  himself.  Consequently,  when  a 
confession  is  freely  and  spontaneously  made,  it  is  an  evi- 
dence that  the  virtuous  instincts  are  not  all  deadened,  and 
that  conscience  is  doing  its  accustomed  work.  A  self-accus- 
ing secret  is  a  restless  prisoner.  It  struggles  for  enlarge- 
ment. When,  however,  appliances  and  artifices  are  resorted 
to,  as  a  means  of  inducing  suspected  persons  to  confess,  such 
confessions  come  in  so  questionable  a  shape,  that  they 
deserve  very  careful,  watchful  scrutiny.  The  doctrine  of 
admitting  confessions  in  evidence,  has  been  sometimes  car- 
ried to  the  outer  verge  of  propriety.  King  v.  The  State,  40 
Ala.  314 

3-4.  Many  of  the  charges  given  and  refused  do  not  bear  on 
the  question  of  Porter's  guilt.  They  are  only  important  as 
bearing  on  the  guilt  of  other  defendants.  Of  the  charges 
asked  and  refused,  several  are  of  this  class.  Charges  num- 
bers 2,  5  and  6  assert  correct  legal  propositions,  and  should 
each  have  been  given.  Charges  1,  4  and  7  were  calculated 
to  mislead,  and  should  not  have  been  given.  The  clause  in 
the  general  charge,  authorizing  the  jury  "  to  compare  the 
confessions  of  each  with  the  other,"  was  calculated  to  mis- 
lead, and  should  not  have  been  given,  without  a  limitation. 
Parties  were  on  trial,  against  whom  no  confessions  were 
proved.  Against  such,  neither  the  confessions  of  others,  nor 
a  comparison  of  the  confessions  one  with  another,  should  be 
allowed  to  have  the  slightest  influence.  As  to  them,  such 
confessions  were  but  unsworn  hearsay  ;  and  should  have 
been  allowed  to  exert  no  more  influence  against  them,  than 
if  the  parties  confessing  had  not  been  on  trial. 

5.  An  attempt  made  to  prove  any  material  fact,  followed 
by  a  failure,  is  a  circumstance  to  be  weighed  against  the 
party  making  it.  To  say  "  it  is  a  strong  presumption  against 
him,"  is  going  beyond  what  any  authority  justifies.  1  Bur- 
rill's  Cir.  Ev.  519,  quoting  from  Wills'  Cir.  Ev.  83,  says,  such 
failure  "is  always  a  circumstance  of  great  weight  against  a 
prisoner."  "Great  weight"  is  not  the  equivalent  of  "strong 
presumption."  Presumptions  in  law  are  inferential,  or 
prima  facie  facts.  We  are  inclined  to  think  Mr.  Burrill 
states  the  principle  too  strongly.  "We  cannot  perceive  why 
a  failure,  in  an  attempted  proof  of  alibi,  should  be  visited 
with  severer  intendinents,  than  a  failure  in  the  attempt  to 
prove  any  other  fact  in  defense.  Of  course,  a  fraudulent 
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attempt  to  prove  a  simulated  alibi,  sustained  by  perjury,  will, 
when  detected,  be  a  circumstance  of  great  weight  against  the 
prisoner.  The  connection  in  which  Burrill  employs  the 
expression  above  copied,  tends  to  show  that  he  had  reference 
to  an  unsuccessful  fraudulent  attempt  to  establish  an  alibi. 
In  that  sense,  we  agree  with  him. 

The  judgment  is  reversed,  and  the  cause  remanded.  Let 
the  prisoner  remain  in  custody,  until  discharged  by  due 
course  of  law. 


Beggs  v.  The  State. 

Indictment  for  Bigamy. 

1.  Proof  of  marriage  by  certified  transcript  of  license  and  return  ;  judicial  notice 
of  public  officers. — A  marriage  license,  with  the  certificate  of  the  solemnization 
of  the  marriage  under  it,  is  a  record  of  the  Probate  Court,  which  the  judge  is 
required  to  keep  (Rev.  Code,  §  2340),  and  authorized  to  certify  ;  and  when  a 
certified  transcript  thereof  is  offered  in  evidence  in  any  court  of  this  State,  it 
is  not  necessary  that  the  judge  s  certificate  should  be  under  his  official  seal, 
since  the  courts  take  judicial  notice  of  all  public  officers  who  are  commissioned 
by  the  governor,  and  are  bound  to  recognize  their  official  acts. 

2.  Bigamy;  what  constitutes  offense ;  where  indictable ;  variance. — The  offense 
of  bigamy  under  the  statute  (Kev.  Code,  §  3599),  as  at  common  law,  is  com- 
plete when  the  second  marriage  is  complete,  without  proof  of  subsequent  co- 
habitation, and  is  indictable  only  in  the  county  in  which  the  second  marriage 
is  solemnized ;  while  subsequent  cohabitation   under  the   second  marriage, 
which  is  a  distinct  offense,  may  be  indicted  and  punished  in  any  county  in 
which  it  is  committed  ;  but,  under  an  indictment  for  bigamy,  a  conviction 
cannot  be  had  on  proof  only  of  subsequent  cohabitation,  in  the  county  in  which 
the  indictment  was  found,  when  the  second  marriage  took  place  in  another 
county,  or  in  another  State. 

3.  (Same  ;  validity  of  infant's  marriage.  — A  marriage,  contracted  by  an  infant 
under  the  age  of  consent — seventeen  if  a  male,  and  fourteen  if  a  female  (Kev. 
Code,  §  2333) — is  not  absolutely  void,  but  voidable  only;  and,  until  disaffirmed, 
is  a  marriage  in  fact,  and  sufficient  to  support  a  prosecution  for  bigamy  in 
contracting  a  subsequent  marriage. 

FROM  the  Circuit  Court  of  Cleburn. 

Tried  before  the  Hon.  WM.  L.  WHITLOCK. 

The  indictment  in  this  case,  which  contained  but  a  single 
count,  charged  that  the  defendant,  Thomas  Beggs,  "having  a 
wife  then  living,  unlawfully  married  one  Elizabeth  Knight." 
On  the  trial,  as  the  bill  of  exceptions  shows,  the  defendant 
having  pleaded  not  guilty,  "  the  State  proved  the  marriage 
of  the  defendant  in  this  county  (Cleburn),  in  October,  1869, 
with  Ellen  Birdsong,  and  introduced  evidence  tending  to 
show  that  she  was  then  living;"  and  then  offered  in  evidence 
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a  certified  transcript  from  the  records  of  the  Probate  Court 
of  Calhoun  county,  containing  a  marriage  license  for  Thomas 
Beggs  and  Mary  E.  Knight,  issued  by  the  probate  judge  of 
Calhoun  county  on  the  31st  March,  1872,  and  a  certificate 
by  J.  J.  Wilson,  that  he,  as  a  justice  of  the  peace  in  said 
county  of  Calhoun,  performed  the  marriage  ceremony  between 
the  persons  named  in  the  license,  on  the  said  31st  March, 
1872.  The  defendant  objected  to  the  admission  of  this 
transcript  as  evidence,  "because  the  certificate  attached 
thereto  was  not  under  the  seal  of  the  court,  and  because  it 
tended  to  prove  that  the  marriage  therein  set  forth  was  per- 
formed in  Calhoun  county."  The  court  overruled  the  ob- 
jection, and  admitted  the  transcript ;  and  the  defendant  ex- 
cepted.  Evidence  was  introduced  on  the  part  of  the  State, 
showing  that  the  defendant  and  said  Elizabeth  (or  Mary  E. 
Knight),  after  their  said  marriage  in  Calhoun  county,  returned 
to  her  father's  house  in  Cleburn  county,  and  remained  there 
several  days,  treating  each  other  as  husband  and  wife.  It 
was  proved  that  the  defendant  was  born  in  June,  1854. 

The  defendant  asked  the  court,  in  writing,  to  charge  the 
jury  as  follows  :  "  1.  If  they  believe,  from  the  evidence,  that 
the  second  marriage  was  celebrated  or  contracted  in  Calhoun 
county,  about  a  mile  or  more  from  the  Cleburn  line,  then 
they  must  find  the  defendant  not  guilty."  "  2.  That  if  they 
believe,  from  the  evidence,  that  the  defendant  was  under 
seventeen  years  of  age  at  the  time  of  the  first  marriage,  then 
they  must  find  him  not  guilty."  The  court  refused  each  of 
these  charges,  and  the  defendant  excepted  to  their  refusal. 

Neither  the  docket  nor  the  record  shows  who  appeared  as 
counsel  for  the  prisoner  in  this  court,  and  no  brief  is  on  file. 

JNO.  W.  A.  SANFORD,  Attorney-General,  for  the  State. 

BBICKELL,  C.  J. — 1.  A  marriage  license,  and  the  certifi- 
cate of  solemnization,  is  a  record  of  the  court  of  probate 
which  the  judge  is  expressly  authorized  to  certify. — K.  C. 
§§  2340-41.  It  is  not  required,  when  a  copy  thereof  is  certi- 
fied to  be  used  as  evidence  in  any  of  the  courts  of  the  State, 
that  the  certificate  of  the  judge  shall  be  under  the  seal  of  the 
court.  The  courts  of  the  State  are  charged  with  notice  of 
the  names  of  all  public  officers,  State  or  county,  receiving 
commissions  from  the  executive,  and  are  bound  to  recognize 
their  official  acts. — Bishop  v.  Statet  30  Ala.  34. 

2.  Under  the  statute,  as  at  common  law,  the  offense  of 
bigamy  consists  in  the  wilful  contracting  a  second  marriage, 
knowing  the  former  marriage  to  be  subsisting.  Cohabita- 
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tion,  consequent  on  the  marriage,  is  not  an  ingredient  of  the 
offense.  It  is  complete,  when  the  second  marriage,  if  valid, 
would  be  complete  according  to  the  law  of  the  place  in  which 
it  is  formed.  The  maxim  applies,  consensus,  non  Conc'ttbit-us, 
facit  nuptias ;  and  if  the  contract  of  marriage  is  per  verba  de 
prcpsenti,  the  offense  is  committed. — State  v.  Patterson,  2  Ired. 
346.  Public  morals  are  violated,  public  policy  is  offended, 
and  an  illegal  contract  is  made,  when  the  rites  are  solemn- 
ized according  to  the  forms  of  law.  Then,  if  the  prior  mar- 
riage did  not  avoid,  the  relation  of  husband  and  wife 
would  be  formed,  and  all  its  incidents  would  attach.  It  is 
the  vicious  contract — the  violation  of  morals  and  policy — the 
law  denounces  and  punishes.  It  results,  that  the  offense  is 
committed  only  at  the  place  of  the  second  marriage;  and  there 
alone — in  the  very  county — is  the  offense  indictable  and  pun- 
ishable.—2  Bish.  Or.  Law,  §  892 ;  Bish.  Stat.  Crimes,  §  585 ; 
People  v.  Mosher,  2  Park.  Or.  Cases,  195 ;  U.  S.  v.  Jerneyan, 
4  Cr.  C.  Ct.  1.  Subsequent  cohabitation,  in  another  jurisdic- 
tion than  that  of  the  marriage,  may  be  an  offense,  but  it  is 
not  bigamy. 

Statutes  have  been  enacted  in  England,  and  in  this  country, 
to  remedy  this  deficiency  of  the  common  law.  The  English 
statute  (9  Geo.  4,  ch.  31,  §  22)  provides,  that  the  offender  may 
be  tried  in  the  county  where  he  shall  be  "  apprehended,  or  be 
in  custody." — 1  Buss,  on  Crimes,  189.  The  statute  of  this 
State,  similar  to  that  of  Vermont,  Massachusetts,  Tennessee, 
and  it  may  be  of  other  States,  provides  :  "  If  any  person, 
having  a  former  wife  or  husband  living,  marries  another,  or 
continues  to  cohabit  with  such  second  husband  or  wife  in 
this  State,  he  or  she  must,  on  conviction,  be  imprisoned  in 
the  penitentiary,  or  sentenced  to  hard  labor  for  the  county, 
for  not  less  than  two,  nor  more  than  five  years." — K.  C. 
§  3599.  When  this  statute  is  read  in  connection  with  the 
common  law  existing  at  the  time  of  its  enactment,  it  is  ap- 
parent two  offenses  are  thereby  created  ;  or,  rather,  the  com- 
mon-law offense  of  bigamy  is  declared,  and  the  punishment 
which  must  follow  conviction  defined ;  and  a  statutory  of- 
fense, the  continuance  of  cohabitation  under  the  vicious  mar- 
riage making  bigamy,  punishable  as  the  latter  offense,  is 
created.  The  offense  of  bigamy  remains,  indictable  and  pun- 
ishable at  the  place  of  its  commission.  If  the  second  mar- 
riage was  in  this  State,  the  county  of  its  commission  is  the 
only  place  in  which  an  indictment  for  the  offense  will  lie.  As 
to  this  offense,  the  common  law  is  not  changed.  Necessity 
for  a  change  is  obviated  by  the  creation  of  the  new  offense — 
the  cohabitation  under  the  second  marriage.  If  the  mar- 
riage was  in  another  State,  and  the  cohabitation  in  this  State, 
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the  wrong  done  here  is  the  evil  example  of  persons  living 
together  as  husband  and  wife,  who  do  not  in  fact  and  in  law 
sustain  that  relation — the  open  continuance  of  an  adulterous 
connection.  Or,  if  the  marriage  is  in  one  county,  and  the  co- 
habitation in  another,  the  offense  in  the  latter  is  not  the  sec- 
ond criminal  marriage,  but  the  adulterous  cohabitation. 
This  offense  is  committed,  without  regard  to  the  place  of  the 
former  marriage,  whether  within  or  without  the  State,  or 
within  or  without  the  county.  The  criminal  second  marriage 
is  an  indispensable  element  of  the  statutory  offense,  and 
must  be  averred  and  proved. — Finney  v.  State,  3  Head,  544 ; 
Williams  v.  State,  44  Ala.  24. 

If  bigamy  was  committed  by  the  defendant,  it  was  not  in 
the  county  of  Cleburn,  but  in  the  county  of  Calhoun.  The 
indictment  charges  bigamy  only,  not  the  continuance  of  co- 
habitation. The  evidence  of  cohabitation  in  Cleburn  was 
not  admissible,  and  was  not  sufficient  to  authorize  a  convic- 
tion. If  the  indictment  had  been  for  the  cohabitation  in 
Cleburn,  the  evidence  would  have  been  admissible ;  and  if  it 
satisfied  the  jury  of  the  fact,  would  have  authorized  a  con- 
viction. To  support  a  conviction  on  evidence  of  cohabita- 
tion, an  indictment  for  bigamy  is  insufficient,  because  ife 
avers  one  only  of  the  facts  which  make  up  the  offense.  The 
Circuit  Court  erred  in  its  refusal  of  the  first  charge  requested 
by  the  defendant. 

3.  The  indispensable  evidence  to  support  a  prosecution  for 
bigamy  is,  that  the  defendant  had  "  a  former  wife  or  hus- 
band living  ;"  a  subsisting,  valid  prior  marriage,  subjecting  to 
its  duties,  and  conferring  its  rights.  If  the  first  marriage  is 
void,  the  offense  has  not  been  committed. — 3  Whart.  Am.  Cr. 
Law,  §  2628 ;  3  Greenl.  Ev.  §  208.  But,  if  it  is  merely  voida- 
ble, contracted  under  disabilities  or  impediments,  which  ren- 
der it  capable  of  confirmation  or  avoidance  as  the  party  may 
elect,  it  is  a  marriage  in  fact,  until  avoided,  and  a  second 
marriage  while  it  remains  a  marriage  in  fact  is  criminal. 
3  Whart.  Am.  Cr.  Law,  §  2028  ;  1  East,  466,  §  2.  By  the  com- 
mon law,  no  persons  were  capable  of  binding  themselves  in 
marriage,  until  they  had  arrived  at  the  age  of  consent,  which 
in  males  was  fixed  at  fourteen,  and  in  females  at  twelve. 
Marriage  before  that  age  was  voidable  at  the  election  of 
either  party,  on  arriving  at  the  age  of  consent,  if  either  of  the 
parties  was  under  that  age  when  the  contract  was  made. 
2  Kent,  43  ;  Schouler's  Dom.  Eel.  32  ;  1  Bish.  Mar.  <t  Div. 
§§149-150.  The  statute  of  this  State  is:  "A  male  under 
the  age  of  seventeen,  and  a  female  under  the  age  of  fourteen 
years,  are  incapable  of  contracting  marriage." — B.  C.  §  2333. 
The  evidence  tended  to  show  that  the  defendant  was  under 
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the  age  of  seventeen  when  the  first  marriage  was  contracted. 
The  charge  requested  was,  that  if  the  first  marriage  was  con- 
tracted while  the  defendant  was  under  seventeen,  he  was  not 
guilty.  The  charge  assumes,  as  matter  of  law,  that  the  first 
marriage  was  void.  It  was  refused  by  the  Circuit  Court ; 
and  whether  the  first  marriage  was  void,  or  voidable,  is  the 
precise  question  we  must  determine. 

The  statute  to  which  we  have  referred,  fixing  the  age  of 
consent  requisite  to  a  valid  marriage,  or  a  marriage  binding 
on  the  parties,  is  part  of  a  title  of  the  Code  devoted  to 
"Domestic  Relations,"  and  of  an  article  devoted  especially 
to  "  Marriage."  The  first,  second  and  fourth  sections  of  the 
article  are  confined  to  incestuous  marriages,  which  are  in  ex- 
press terms  prohibited.  The  thirdas  the  section  fixing  the 
age  of  consent,  and  is  without  words  of  prohibition.  It  is 
simply  definitive  of  capacity  to  contract  marriage.  The  fifth, 
sixth,  seventh,  eighth,  ninth,  tenth,  and  eleventh  sections,  re- 
late to  the  solemnization  of  marriage,  the  mode  of  obtaining 
authority  for,  and  the  preservation  of  legal  evidence  of  it. 
The  twelfth,  thirteenth,  fourteenth  and  fifteenth  impose 
penalties  for  a  violation  of  the  preceding  sections,  by  those 
having  authority  to  solemnize  ;  and  on  the  probate  judge  for 
issuing  license  to  solemnize,  or  not  keeping  the  proper  record 
of  license  and  solemnization,  in  violation  of  the  duty  imposed 
on  him.  There  is  no  penalty  imposed  on  persons  not  of  the 
requisite  age,  for  contracting  marriage,  or  on  any  person 
for  contracting  marriage,  in  any  other  than  the  mode  pre- 
scribed. A  marriage  without  license  from  the  probate  judge, 
without  solemnization  by  any  person  authorized  by  the 
statute  to  solemnize  it — a  marriage  merely  by  the  consent  of 
the  parties — followed  by  cohabitation,  is  valid.  The  parties 
stand  to  each  other  in  the  relation  of  husband  and  wife,  hav- 
ing all  the  rights,  and  subject  to  all  the  duties,  flowing  from 
a  marriage  in  strict  conformity  to  the  statute. — Gampibett  v. 
Gullatt,  43  Ala.  57.  When  the  different  parts  of  this  article 
are  compared,  the  intention  of  the  legislature  seems  unmis- 
takable. Incestuous  marriages  are  prohibited — are  void  ab 
initio  ;  no  subsequent  act  of  the  parties  can  affirm,  or  impart 
to  them  validity.  Not  only  are  they  prohibited,  but  those 
entering  into  them  incur  severe  penalties. — R.  C.  §  3601. 
There  is  no  prohibition  of  the  union  of  parties  not  of  the 
requisite  age,  and  no  penalty  imposed  on  them  for  forming 
the  union.  The  incestuous  marriage  contravenes  the  voice 
of  nature,  degrades  the~family,  offends  decency  and  morals, 
and  is  absolutely  interdicted.  A  marriage  within  the  age  of 
consent  may  be  indiscreet,  may  disturb  the  peace  of  families, 
and  may  subject  youth  and  inexperience  to  the  arts  of  the 
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cunning  and  unscrupulous ;  but  it  is  wanting  in  the  vicious 
and  corrupting  properties  of  the  incestuous  connection. 
The  change  in  the  terms  of  the  statute  in  reference  to  these 
marriages,  and  the  very  nature  of  the  two,  forbid  an  inter- 
pretation that  would  place  them  in  the  same  condition.  If 
it  had  been  intended  to  declare  void  the  marriage  of  a  per- 
son not  of  the  requisite  age,  the  intention  would  have  been 
expressed  in  terms  equivalent  to  those  employed  when  in- 
cestuous marriages  are  prohibited. — Godwin  v.  Thompson, 
2  Greene  (Iowa),  329 ;  Koonee  v.  Wallace,  7  Jones'  Law  (N. 
C.),  194.  The  statute  serves  the  purpose  of  its  enactment, 
when  construed  as  operating  merely  an  enlargement  of  the 
age  of  consent,  from  that  fixed  by  the  common  law — of 
twelve  in  females,  and  fourteen  in  males — to  fourteen  in 
females,  and  seventeen  in  males.  The  marriage  between 
persons  not  of  the  statutory  age  is,  as  was  the  marriage  be- 
tween persons  not  of  the  age  01  consent  at  common  law,  im- 
perfect, becoming  perfect  only  by  affirmance  when  the 
requisite  age  is  obtained.  Until  disaffirmance,  it  is  a  mar- 
riage in  fact,  and  the  second  marriage  of  either  party  is 
bigamy. 

The  case  of  Shafher  v.  State,  20  Ohio,  1,  is  opposed  to  this 
view,  and  opposed,  as  we  think,  to  the  great  weight  of  au- 
thority. The  general  rule  prevailing  in  this  country  is,  that 
marriages,  valid  at  common  law,  although  not  in  conformity 
to  statutory  regulations,  are  valid,  unless  the  statutes  are 
prohibitory,  or  in  restraint  of  them. — Campbell  v.  Guttatt,  43 
Ala.  47 ;  2  Green.  Ev.  §  460 ;  Partpn  v.  Hervey,  1  Gray,  114. 
It  would  be  violative  of  this  principle,  and  of  the  intent  of 
the  legislature,  to  construe  the  statute  under  consideration 
as  absolutely  avoiding  the  marriage  of  a  person  not  of  the 
requisite  age.  We  may  remark,  that  if,  on  arriving  at  the 
age  of  seventeen,  the  female  being  of  the  age  of  fourteen 
years — or,  if  she  was  not  then  of  the  age  of  fourteen  years, 
when  she  reached  that  age — eithe'r  party  disaffirmed  the  first 
marriage,  it  was  thereby  avoided,  and  the  second  marriage, 
if  subsequent  to  such  disaffirmance,  was  not  in  violation  of 
law.  No"  question  was  raised  in  the  court  below  as  to  the 
affirmance  or  disaffirmance  of  the  first  marriage,  and  it  would 
not  be  proper  to  say  more  in  reference  to  it. 

The  charge  requested  did  not  assert  a  correct  principle, 
and  was  properly  refused.  For  the  error  we  have  pointed 
out,  let  the  judgment  be  reversed,  and  the  cause  remanded. 
The  defendant  must  remain  in  cusjtody,  until  discharged  by 
due  course  of  law. 

(0) 
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Langliam  v.  The  State. 

Indictment  for  Enticing  or  Em-ploying  Laborer  under  Written 

Contract. 

1.  Enticing  away,  or  employing,  servant  or  laborer  under  icritten  contract ; 
validity  of  infant's  contract. — An  infant's  contract,  tor  the  performance  of  labor 
or  personal  service,  is  voidable  by  him  at  his  election  ;  and  when  he  has  dis- 
affirmed it,  a  person  who  afterwards  employs  him  is  not  guilty  of  a  violation 
of  the  statute  (Eev.  Code,  §  3691),  which  makes  it  a  penal  offense  to  entice 
away  or  employ  a  laborer  or  servant,  who  has  contracted  in  writing  to  serve 
another  for  a  specified  time,  "such  contract  being  in  force,  and  binding  on 
the  parties  thereto."  (Overruling  Murrett  v.  The  State,  44  Ala.  367.) 

FROM  the  Circuit  Court  of  Hale. 

Tried  before  the  Hon.  GEOKGE  H.  CKAIG. 

JAMES  E.  WEBB,  for  the  defendant,  cited  Francis  v.  Felmit, 
4  Dev.  &  Bat.  Law,  498 ;  Whitmarch  v.  Hall,  3  Denio,  375 ; 
Medbury  v.  Watrotis,  7  Hill,  110;  Peters  v.  Lord,  18  Conn. 
337 ;  Vent  v.  Osgood,  18  Pick.  572 ;  Weaver  v.  Jones,  .24  Ala. 
420 ;  Clark  &  Co.  v.  Goddard,  39  Ala.  164 ;  1  Parsons  on 
Contracts,  5th  ed.,  313  ;  2  Kent's  Com.  (5th  ed.)  237 ;  1  Am. 
Leading  Cases,  ed.  1871,  p.  306,  n.  11.  The  case  of  Murrett 
v.  The  State  (44  Ala.  367),  he  insisted,  being  inconsistent 
with  these  authorities,  ought  to  be  overruled. 

JOHN  W.  A.  SANFORD,  Attorney-General,  with  THOMAS  J. 
SEAT,  for  the  State,  cited  and  relied  on  the  case  of  Murrett  v. 
The  State,  44  Ala.  367. 

MANNING,  J. — Appellant  was  indicted  under  section  3691 
of  the  Bevised  Code,  which  makes  it  penal  in  any  person, 
knowingly  to  interfere  with,  hire,  employ,  entice  away,  or 
induce  to  leave  the  service  of  another,  any  laborer  or  servant 
who  has  contracted  in  writing  to  serve  for  any  specified  time, 
before  the  expiration  of  the  term  contracted  for,  "  such  con- 
tract being  in  force  and  binding  upon  the  parties  thereto." 
The  laborer  or  servant  in  this  case  was  a  negro  boy,  about 
fourteen  or  fifteen  years  of  age,  who,  having  become  dissatis- 
fied with  his  employer,  left  his  plantation  and  premises,  and 
afterwards  went  to  defendant,  and  engaged  to  serve  him  as 
a  laborer  in  his  plantation.  The  defendant  had  not  enticed 
or  induced  the  laborer  to  leave ;  but  the  latter  appears  to 
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have  gone  away  of  his  own  will,  from  his  first  employer,  and 
hired  himself  to  defendant.  Was  the  boy  restrained  from 
doing  so  by  a  contract  "  in  force  and  binding  upon  the  par- 
ties thereto?" 

According  to  the  common  law,  the  contract  of  an  infant, 
except  for  necessaries,  can  not  be  enforced  against  him ;  "  nor 
can  he  be  sued  on  his  covenant  as  an  apprentice ;  nor  is  his 
contract  for  labor  and  service  generally  binding." — 1  Parsons 
on  Contracts,  262-3,  and  cases  cited ;  Clark  &  Co.  v.  God- 
dard,  39  Ala.  164.  In  the  case  last  cited,  the  plaintiff  in  the 
lower  court  was  a  minor,  who  had  been  apprenticed,  by  a 
contract  under  seal,  executed  by  him,  to  the  defendants,  to 
learn  the  art  of  a  printer.  After  remaining  two  or  three 
years  in  their  employment,  he  left  it,  and  obtained  service 
in  another  office,  from  which  he  was  discharged,  in  conse- 
quence of  a  notice  and  warning  sent  by  defendants  to  that 
office  and  other  printing  offices,  that  plaintiff  had  been  ap- 
prenticed to  them,  and  they  claimed  his  services.  For  the 
damage  produced  by  being  thus  prevented  from  obtaining 
employment,  the  minor  sued,  and  obtained  a  judgment  against 
defendants,  which  was  affirmed  in  this  court.  In  respect  to 
the  contract  of  apprenticeship,  the  opinion  says :  "  Neither 
would  it  do,  in  a  case  like  the  present,  to  hold  that  the  infant 
should  not  be  allowed  to  elect  between  the  ratification  and 
repudiation  of  his  contract,  until  he  attained  lawful  age.  In 
most  cases,  the  contract  would  have  expended  its  force  at 
that  time ;  and  to  establish  such  a  rule,  would  be  to  take 
from  the  infant  all  right  to  avoid  the  contract  until  it  was 
executed.  Surely,  to  withhold  the  right  to  renounce  a  void- 
able contract,  would  be  as  unjust  as  it  is  absurd."  These 
authorities  were  not  referred  to  in  Murrett  v.  State  (44  Ala. 
367),  in  which  our  predecessors  held,  that  the  minority  of  a 
laborer  did  not  prevent  the  contract  from  being  binding 
upon  him,  in  a  case  arising  under  section  3691  above  referred 
to ;  and,  therefore,  sustained  the  prosecution.  We  feel  com- 
pelled to  overrule  the  decision  there  made,  upon  this  point, 
and  to  hold  that  the  contract  between  May  and  the  boy  John, 
in  the  present  cause,  being  voidable  by  the  latter,  though 
not  by  May,  was  not  a  contract  "  binding  upon  the  parties 
thereto." 

It  follows,  that  the  court  erred  in  refusing  to  give  the  sev- 
enth instruction  requested  on  behalf  of  defendant.  As  our 
ruling  on  this  point  will  probably  bo  decisive  of  this  prose- 
cution, we  do  not  consider  any  of  the  other  questions  argued. 

Let  the  judgment  be  reversed,  and  the  cause  be  remanded. 
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Gregg"  v.  The  State. 

Indictment  for  Larceny. 

1.  Larceny  of  " outstanding  crop  of  corn  or  cotton?'  averment  and  proof  of 
value. — The  larceny  of  "part  of  an  outstanding  crop  of  corn  or  cotton  "  being 
made  a  felony  by  statute  (Sess.  Acts  1874-5, p.  259),  without  regard  to  the  value 
of  the  articles  stolen,  no  averment  or  proof  of  value  is  necessary  in  a  prosecu- 
tion for  such  larceny  ;  while,  in  a  prosecution  for  petit  larceny  (Rev.  Code, 
§  3708),  such  averment  and  proof  are  indispensable. 

2.  Same;  conviction  of  petit  larceny. — Under  an  indictment  for  such  statu- 
tory offense,  there  can  not  be  a  conviction  of  petit  larceny,    since  a  growing 
crop  was  not  the  subject  of  larceny  at  cojnmon  law,  and  the  only  offense  cre- 
ated by  the  statute  is  grand  larceny  ;  and  a  verdict  of  guilty  of  petit  larceny, 
tinder  such  an  indictment,  is  an  acquittal  of  the  statutory  felony,  and  a  bar  to 
another  prosecution  for  the  same  offense  ;  yet,  if  the  stolen  corn  or  cotton  had 
been  previously  severed  from  the  realty  by  a  separate  act,  and  was  afterwards 
stolen  by  the  defendant,  he  might  be  prosecuted  for  such  petit  larceny. 

FROM  the  Circuit  Court  of  Wilcox. 

Tried  before  the  Hon.  JOHN  K.  HENRY. 

The  indictment  in  this  case  contained  but  a  single  count, 
which  charged  that  the  defendant,  Tony  Gregg,  "  feloniously 
took  and  carried  away  fifty  ears  of  corn,  a  part  of  an  out- 
standing crop  of  corn,  the  property  of  Joe  Ezell  and  Mrs, 
Patsy  McConnell."  The  jury  returned  a  verdict  of  "guilty 
of  petit  larceny,"  assessing  the  value  of  the  stolen  corn  at 
twenty -five  cents,  and  imposing  a  fine  of  one  hundred  dollars. 
The  defendant  moved  in  arrest  of  judgment,  and  to  be  dis- 
charged notwithstanding  the  verdict,  because  the  indictment 
did  not  allege  the  value  of  the  stolen  corn,  nor  aver  that  it 
had  any  value.  The  court  overruled  these  motions,  and  the 
defendant  excepted. 

S.  J.  CUMMING,  for  the  defendant. — 1.  The  indictment 
charged  the  defendant  with  statutory  grand  larceny,  ancfr  he 
was  convicted  of  petit  larceny.  Even  if  no  averment  of  value 
was  necessary  to  a  conviction  of  the  statutory  felony,  it  was 
indispensable  to  a  conviction  of  the  less  offense. — Prindeville 
v.  People,  42  III.  217 ;  Sheppard  v.  The  State,  42  Ala.  531 ; 
Bishop  on  Stat.  Crimes,  §  427 ;  Bishop  on  Crim.  Pro.,  vol.  1, 
§§  541,  567 ;  Archb.  Crim.  PL  &  Pr.  (6th  ed.)  364,  note  1 ; 
2  Hale's  P.  0.  183;  3  Chitty's  Crim.  Law,  947a;  Crawford  v. 
The  State,  44  Ala.  382;  Norris  v.  The  State,  50  Ala.  126; 
Webb  v.  The  State,  52  Ala.  422 ;  Merrill  v.  The  State,  45  Miss. 
651 ;  Wolf  v.  Tfo  State,  49  Ala.  359. 
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2.  The  motion  in  arrest  of  judgment  should  have  been  sus- 
tained.— Blount  v.  The  State,  49  Ala.  381 ;  Martin  v.  The  State, 
28  Ala.  71 ;  Hope  v.  Commonivealth,  9  Mete.  Mass.  134 ;  Gore 
v.  The  State,  34  N.  H.  510 ;  Atkins  v.  The  State,  16  Ark.  568  ; 
Rex  v.  Lookup,  3  Burr.  1901 ;  4  Bla.  Com.  375 ;  1  Archb.  Crim. 
PL  &  Pr.  (6th  ed.)  178-81 ;  1  Bishop's  Crim.  Pro.  §  1108. 

3.  The  verdict  was  an  acquittal  of  the  statutory  offense, 
and  the  defendant  ought  to  have  been  discharged  notwithr 
standing  the  verdict. — Bell  &  Murray  v.   The  State,  48  Ala. 
684 ;  Coleman  v.  Tlte  State,  3  Ala.  14 ;  Martin  v.  The  State, 
28  Ala.  72. 

JNO.  W.  A.  SANFOED,  Attorney-General,  for  the  State. 

STONE,  J.— Under  the  act  to  amend  section  3706  of  the 
Eevised  Code  of  Alabama  (Pamph.  Acts  of  1874-5,  p.  259), 
several  articles  and  chattels  are  numerated,  the  larceny  of 
which  is  made  a  felony,  without  any  reference  to  their  value ; 
and  then  there  is  added  this  clause :  "  and  any  person  who 
steals  any  personal  property,  other  than  that  hereinbefore 
enumerated,  exceeding  twenty-five  dollars  in  value,  is  guilty 
of  grand  larceny."  The  stealing  of  any  of  the  enumerated 
articles  is  made  grand  larceny  per  se,  no  matter  what  may  be 
the  value  of  the  article  stolen.  In  fact,  as  to  the  articles 
named,  value  is  not  made  an  ingredient  of  the  offense.  "  Part 
of  an  outstanding  crop  of  corn,"  is  one  of  the  enumerated 
articles.  In  an  indictment  for  the  larceny  of  part  of  an  out- 
standing crop  of  corn,  as  for  the  larceny  of  a  horse,  mare, 
gelding,  <fec.,  it  is  not  necessary  to  aver  that  such  article  had 
any  value.— Gabriel  v.  The  State,  40  Ala.  357 ;  Yarborouyh  v. 
The  State,  41  Ala.  405.  It  results  from  what  we  have  said, 
that  if  the  prisoner  was  shown  to  be  guilty  of  stealing  the 
corn  charged,  part  of  the  outstanding  crop  of  corn,  the  prop- 
erty of  Joe  Ezell  and  Mrs.  Patsy  McConnell,  he  could  and 
should  have  been  convicted  of  the  felony,  without  any  aver- 
ment or  proof  of  value. 

But  the  statute  we  have  been  construing,  so  far  as  it  relates 
to  an  outstanding  crop  of  corn  or  cotton,  creates  a  new 
offense,  unknown  to  the  common  law.  Corn  or  cotton  grow- 
ing, or  unsevered  from  the  feehold,  partakes  of  the  nature  of 
the  realty,  and,  in  the  absence  of  the  statute,  is  not  the  sub- 
ject of  larceny. — 1  Washb.  Real  Prop.  6 ;  2  Whar.  Anier.  Cr. 
Law,  §§  1751-2.  The  statute  which  created  this  offense,  de- 
fined its  grade,  and  declared  the  punishment  therefor.  There 
is  no  statute,  or  principle  of  the  common  law,  which  declares 
that  it  is  a  public  offense  to  take  or  carry  away  growing  or 
ungathered  corn,  under  any  circumstances  other  than  those 
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which,  under  the  act  of  February  20,  1875,  make  it  a  felony, 
and  punish  it  as  such.  It  follows  from  this,  that  while  an 
outstanding  crop  of  corn  or  cotton  may  be  the  subject  of  felo- 
nious larceny,  it  can  not  be  the  subject  of  petit  larceny. 

There  is  another  fatal  objection  to  the  present  conviction. 
While  the  statute  declares  it  is  felony  to  steal  any  part  of  an 
outstanding  crop  of  corn  or  cotton,  without  reference  to  its 
value,  there  is  no  such  provision  as  to  any  of  the  subjects  of 
petit  larceny. — See  section  3708,  Revised  Code.  An  indict- 
ment for  the  offense  last  named  must  aver  some  value  of  the 
article  alleged  to  be  stolen ;  and  the  proof  must  show  that 
it  was  valuable. —  Wilson's  case,  1  Por.  118 ;  Sheppard  v.  The 
State,  42  Ala.  531 ;  2  Bish.  Cr.  Proc.  §  713.  The  present  in- 
dictment contains  no  averment  of  value. 

The  principles  declared  above  render  it  necessary  that  we 
reverse  the  judgment  of  conviction  in  this  case.  The  verdict 
of  the  jury  in  this  record  operates  an  acquittal  of  the  accused 
of  the  felony  charged.  He  can  not  be  again  put  on  trial  for 
that  offense.— 1  Brick.  Dig.  518,  §§  985-6 ;  Bell  &  Murray  v. 
The  State,  48  Ala.  684.  In  one  possible  contingency,  a  new 
indictment  may  be  preferred  against  defendant,  and  a  trial 
had  for  petit  larceny ;  on  none  other,  growing  out  of  the  act 
for  which  he  was  tried.  That  contingency  is,  that  the  corn 
had  been  broken  or  severed  from  the  realty,  and  was  after- 
wards, by  an  act  separable  from  the  breaking,  stolen  by 
defendant.  This  would  constitute  petit  larceny.  Should  it 
be  known  that  the  supposed  case  can  not  be  made  out  in 
proof,  it  will  be  useless  to  put  the  prisoner  again  on  trial ; 
and  it  will  be  alike  due  to  him  and  to  the  public  that  he  be 
set  at  liberty. 

Reversed  and  remanded.  Let  the  prisoner  remain  in  cus- 
tody, until  discharged  by  due  course  of  law. 


Lawson  v.  The  State. 

Indictment  against  Retailer  of  Spirituous  Liquors. 

1.  Retailing  spirituous  liquors icithout  license;  what  constitutes  offense. — Under 
an  indictment  for  retailing  spirituous  liquors  without  a  license  (Rev.  Code, 
§  3678),  a  conviction  may  be  had  on  proof  of  a  single  act  of  selling  ;  but,  un- 
der an  indictment  for  carrying  on  the  business  of  retailing  spirituous  liquors 
without  a  license,  in  violation  of  the  provisions  of  the  revenue  law,  proof  of  a 
single  act  is  not  sufficient  to  authorize  a  conviction. 

FROM  the  Circuit  Court  of  Randolph. 
Tried  before  the  Hon.  JOHN  HENDERSON, 
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The  indictment  in  this  case  contained  but  a  single  count, 
which  charged  that  the  defendant,  William  Lawson,  "en- 
gaged in,  or  carried  on,  the  business  of  retail  dealer  in  spir- 
ituous, vinous,  or  malt  liquors,  in  a  place  in  said  county  not 
an  incorporated  city,  town,  or  village,  without  a  license,  and 
contrary  to  law,  or  without  having  first  taken  out  a  license 
and  paid  therefor,  at  Louina,  in  said  county ;  against  the 
peace,"  £c.  On  the  trial,  as  the  bill  of  exceptions  shows, 
the  State  proved  a  single  act  of  selling  by  the  defendant, 
within  the  period  covered  by  the  indictment ;  "  whereupon, 
the  defendant  asked  the  court  to  compel  the  prosecuting 
attorney  to  elect  as  to  the  offense — whether  he  would  pro- 
ceed under  the  Revised  Code  for  retailing,  or  under  the  rev- 
enue laws  of  the  State.  The  prosecuting  attorney  having 
then  elected  to  proceed  under  the  Revised  Code  for  retailing, 
the  defendant  introduced  the  act  of  the  legislature  of  1873, 
whereby  the  sale  of  spirituous  liquors  was  prohibited  at  and 
in  the  town  of  Louina,  in  said  county,  where  the  proof 
showed  the  selling  to  have  been  done,  and  moved  the  court 
to  exclude  from  the  jury  the  proof  of  said  sale ;  which  mo- 
tion the  court  overruled  and  refused,  and  the  defendant 
excepted.  This  being  all  the  evidence,  the  court  charged  the 
jury,  on  the  written  request  of  the  State's  counsel,  that  they 
must  find  the  defendant  guilty,  if  they  believed  the  evidence ; 
to  which  charge  the  defendant  excepted." 

C.  D.  HUDSON,  with  SMITH  &  SMITH,  for  the  defendant. 
JNO.  W.  A.  SANFOED,  Attorney-General,  for  the  State. 

BRICKELL,  C.  J. — Retailing  spirituous  liquors  without 
license,  is  an  offense  punishable  under  the  statute. — R.  C. 
§  3678.  A  single  act  of  illicit  retailing  constitutes  the  of- 
fense, and  each  separate  act  is  indictable.  The  engaging  in, 
or  carrying  on  the  business  of  retailing,  without  license,  is 
another  offense — a  violation  of  the  revenue  law — differently 
punishable,  and  not  capable  of  commission  by  a  single  act. — 
Harris  v.  State,  50  Ala.  127 ;  Weil  v.  State,  52  Ala.  19.  The 
indictment  charges  the  latter,  not  the  former  offense.  The 
only  evidence  given  in  support  of  it,  was  a  single  act  of  re- 
tailing ;  and  on  such  evidence,  the  court  erred  in  instructing 
the  jury,  if  they  believed  it,  they  must  find  a  verdict  of 
guilty.  The  distinction  between  the  two  offenses,  and  the 
forms  of  indictment  for  each,  and-  the  nature  and  character 
of  evidence  to  support  the  different  accusations,  is  apparent 
from  the  authorities  to  which  we  have  referred. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 
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Let  the  appellant  remain  in  custody,  until  discharged  by  due 
of  lai 


course  01  law. 


Nixon  v.  The  State. 

Indictment  for  Removing  or  Selling  Mortgaged  Property. 

1.  Description  of  mortgage,  &c.,  in  indictment;  variance. — In  an  indictment 
for  removing  mortgaged  property  (Rev.  Code,  §  3705),  the  form  prescribed 
(No.  39,  p.  812,)  did  not  require  any  particular  description  of  the  mortgage  or 
other  written  instrument,  and  there  is  nothing  in  the  amendatory  act  (Sess. 
Acts  1 874-5,  p.  259)  which   requires  a  change  of  the  form  in  this  particular  ; 
consequently,  if  the  indictment,  not  purporting  to*  give  a  precise  description 
of  the  instrument  creating  the  lien,  speaks  of  it  as  "executed  by  him  [defend- 
ant] to  the  said  W.  W-,"  this  averment  does  not  prevent  the  introduction  in 
evidence  of  an  instrument  executed  by  the  defendant  and  another  to  said  W. 

2.  Sufficiency  of  indictment;   alternative  averments. — An  indictment  under 
this  statute  may  allege,  in  the  alternative,  that  the  defendant  "did  sell,  re- 
move, or  conceal  one  bale  of  cotton,"  &c. 

3.  AdmissMlity  of  defendant's  declarations  in  his  own  favor  ;  subsequent  settle- 
ment of  mortgage  debt. — In  a  prosecution  under  this  statute,  the  defendant's 
own  declarations  to  the  purchaser,  at  the  time  of  the  sale  of  the  mortgaged 
property,  as  to  his  reasons  for  selling  it,  are  not  competent  evidence  for  him  ; 
nor  can  he  be  permitted  to  show  a  subsequent  settlement  and  satisfaction  of 
the  mortgage  debt. 

FROM  the  Circuit  Court  of  Butler. 

Tried  before  the  Hon.  JNO.  K.  HENRY. 

The  indictment  in  this  case  was  found  at  the  December 
term  of  said  court,  1875,  and  charged  that,  before  the  finding 
thereof,  "  Matthew  Nixon  did  sell,  remove,  or  conceal  one  bale 
of  cotton,  for  the  purpose  of  hindering,  delaying,  or  defraud- 
ing W.  W.  Wilkinson,  who  had  a  written  mortgage  or  lien 
thereon  for  advances,  with  a  knowledge  of  the  existence  of 
such  mortgage  or  lien,"  [which]  "was  executed  by  him  to 
the  said  W.  W.  Wilkinson,  and  duly  recorded  and  probated 
according  to  law;  against  the  peace,"  &c.  After  conviction, 
the  defendant  moved  in  arrest  of  judgment,  on  the  ground 
that  the  indictment  was  indefinite,  uncertain,  and  bad  for 
duplicity ;  but  the  court  overruled  the  motion,  and  held  the 
indictment  sufficient. 

"On  the  trial,"  as  the  bill  of  exceptions  states,  "the  de- 
fendant having  pleaded  not  guilty,  and  the  indictment  hav- 
ing been  read  to  the  jury,  the  State  offered  to  read  in  evi- 
dence a  mortgage  from  M.  G.  Nixon  and  J.  L.  Stephens  to 
W.  W.  Wilkinson ;  to  the  reading  of  which  the  defendant 
objected,  but  without  stating  any  ground  of  objection.  The 
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court  overruled  the  objection,  and  allowed  the  said  mortgage 
to  be  read  to  the  jury ;  to  which  the  defendant  excepted." 
This  mortgage  was  dated  the  4th  June,  1875,  purported  to 
be  given  for  advances  to  make  a  crop,  and  bound  the  mort- 
gagors to  deliver  one  bale  of  cotton  to  the  said  W.  W.  Wil- 
kinson, on  or  before  the  1st  day  of  October,  1875.  "The 
State  then  introduced  John  M.  Sims  as  a  witness,  who  testi- 
fied that,  about  the  middle  of  October,  or  November,  1875, 
at  Georgiana,  in  said  county,  he  bought  a  bale  of  cotton  from 
the  defendant,  the  weight  of  which  he  did  not  remember,  at 
eleven  cents  per  pound.  The  defendant  proposed  to  prove 
by  this  witness,  on  cross-examination,  what  he  (defendant) 
said  to  him  at  the  time  of  the  sale,  as  to  his  reason  for  sell- 
ing the  cotton ;  but  the  court,  on  the  objection  of  the  prose- 
cuting attorney,  refused  to  permit  said  witness  to  testify  as 
to  any  declarations  of  the  defendant  at  the  time  of  the  sale, 
that  being  after  the  removal  of  the  cotton  by  him ;  to  which 
ruling  of  the  court  the  defendant  excepted.  The  defendant 
further  proposed  to -prove  that  Jas.  H.  Stuart  was  the  agent 
of  said  W.  W.  Wilkinson,  and,  as  such  agent,  made  state- 
ments as  to  the  settlement  and  satisfaction  of  the  mortgage 
after  the  removal  and  sale  of  said  bale  of  cotton.  The  so- 
licitor objected  to  any  statement  of  Stuart,  as  the  agent  of 
Wilkinson,  he  not  being  a  party,  and  the  statements  having 
been  made  after  the  removal  and  sale  of  the  cotton,  and  the 
said  Stuart  being  then  in  court  as  a  witness.  The  court  sus- 
tained the  objection,  and  would  not  allow  the  statements  of 
said  Stuart  to  go  to  the  jury ;  to  which  the  defendant  ex- 
cepted. The  State  then  introduced  said  Stuart  as  a  witness, 
who  testified,  in  substance,  that  he  was  the  agent  of  said  W. 
W.  Wilkinson,  and  had  said  mortgage  in  his  possession,  and 
went  to  see  the  defendant  about  it,  who  lived  in  said  county, 
about  the  time  it  matured ;  that  the  defendant  then  told  him 
that  he  had  disposed  of  no  cotton,  but  would  let  him  have 
some  soon ;  that  about  one  week  afterwards,  or  less,  having 
ascertained  that  the  defendant  had  disposed  of  a  bale  of 
cotton  raised  by  him  that  year,  he  went  back  to  see  him,  and 
told  him  of  the  fact ;  and  that  the  defendant  replied, '  Yes, 
you  are  too  fast  for  me ;  you  have  caught  me  :  I  did  sell  the 
bale  of  cotton.'  "  This  witness  further  testified  to  a  subse- 
quent agreement  between  himself,  as  the  agent  of  Wilkinson, 
and  the  defendant,  as  to  the  settlement  of  the  mortgage  debt, 
and  that  this  settlement  left  a  small  balance  still  unpaid ; 
while  the  defendant  introduced  a  "witness  who  testified  that 
this  balance  was  afterwards  paid  in  corn,  before  the  com- 
mencement of  this  prosecution.  "  This  was,  in  substance, 
all  the  testimony  in  the  case.  It  was  contended  by  the  de- 
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fendant's  counsel,  in  argument,  that  the  defendant  had  a 
right  to  sell  and  dispose  of  a  part  of  the  property  in  the 
mortgage,  provided  he  left  a  sufficiency  to  satisfy  the  mort- 
gage. On  this  branch  of  the  case,  the  conrt  charged  the 
jury,  that  if  the  defendant  executed  the  mortgage  read  in  evi- 
dence, he  had  no  right  to  remove  or  sell  the  mortgaged  prop- 
erty after  the  mortgage  debt  fell  due,  and  before  it  was  paid, 
without  the  consent  of  Wilkinson ;  and  if  he  did  so  sell  the 
mortgaged  property,  or  any  part  thereof,  without  the  knowl- 
edge or  consent  of  Wilkinson,  or  his  agent,  and  this  was 
done  by  him  for  the  purpose  of  hindering,  delaying,  or  de- 
frauding said  Wilkinson  in  the  collection  of  his  said  debt, 
they  would  be  authorized  to  convict  the  defendant.  To  this 
charge  the  defendant  excepted." 

GAMBLE  &  BOLLING,  for  the  defendant. 

JNO.  W.  A.  SAOTOKD,  Attorney-General,  for  the  State. 

MANNING,  J. — The  indictment  in  this  cause  was  founded 
on  the  act  of  February  13th,  1875,  "  to  amend  section  3705 
(159)  of  the  Revised  Code,"  enacting  that  "  Any  person  who 
removes,  conceals,  or  sells  any  personal  property,  for  the 
purpose  of  hindering,  delaying,  or  defrauding  any  person 
who  has  a  claim  thereto  under  any  written  instrument, 
lien  created  by  law  for  rent  or  advances,  or  any  other  lawful 
or  valid  claim,  verbal'  or  written,  with  a  knowledge  of  the 
existence  thereof,"  shall,  on  conviction,  be  punished  as  if  he 
had  stolen  the  same.  There  was  a  form  prescribed  in  the 
Revised  Code  (p.  812,  No.  39)  for  the  offense  denounced  by 
section  3705,  before  the  amendment  of  it  as  above ;  accord- 
ing to  which  form,  it  was  not  necessary  that  there  should  be 
any  description,  or  special  mention,  of  the  written  instru- 
ment which  the  section  then  required  as  the  basis  of  the 
claim  that  was  intended  to  be  protected  by  provisions  in 
the  laws  against  crimes ;  and  the  change  made  by  the  statute 
does  not  require  any  change  of  the  form,  in  this  particular. 
When,  therefore,  after  the  words  in  the  indictment,  "  with  a 
knowledge  of  the  existence  of  said  mortgage  or  lien,"  it  was 
added  that  it  was  "executed  by  him  to  the  said  Wilkinson," 
&c.,  this  addition  was  wholly  unnecessary.  No  description 
of  the  instrument  was  required  by  law,  and  evidently  a  pre- 
cise description  was  not  intended.  What  was  said  about  it 
in  the  indictment  might,  though,  have  the  effect  of  restrict- 
ing the  prosecution  to  evidence  of  an  instrument  creating  the 
lien,  not  at  variance  with  the  one  described. — 1  Bish.  Cr. 
Proc.  §  485.  But,  whether  it  would  or  not,  the  averment  in 
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this  indictment  does  not  prevent  the  introduction  of  a  deed, 
like  the  one  objected  to  in  the  court  below,  which  was  in 
fact  executed  by  defendant,  although  by  another  person 
also,  to  Wilkinson.  There  was  no  error,  therefore,  in  allow- 
ing this  instrument  to  be  read  in  evidence. 

2.  Nor  was  the  indictment  bad  because  it  charges  in  the 
alternative,  following  the  words  of  the  statute,  that  defend- 
ant "  did  sell,  remove,  or  conceal,  one  bale  of  cotton."     This 
form  of  accusation  is  expressly  authorized  by  sections  4123 
and  4125  of  the  Revised  Code. 

3.  What  defendant  said  at  the  time  he  sold  the  bale  of 
cotton  to  the  witness  Sims,  about  the  reason  why  he  sold  it, 
was  properly  excluded.     He  could  not  be  permitted  to  make 
evidence  for  himself  in  that  way.     Nor  was  there  any  error 
in  refusing  to  permit  the  defendant,  upon  a  cross-examina- 
tion of  the  witness  Sims,  to  show  that  one  Stuart,  who  was 
then  in  court  as  a  witness  in  the  cause,  but  had  not  been  ex- 
amined, was  agent  of  Wilkinson,  and  had,  since  the  bale  of 

•cotton  was  disposed  of,  said  that  a  settlement  and  satisfac- 
tion had  been  made  by  defendant,  of  the  debt  for  which  the 
mortgage  was  given.  No  predicate  had  been  laid  for  an  im- 
peachment of  Stuart;  and  defendant  could  not,  by  any 
transaction  of  his,  after  the  commission  of  an  offense 
against  the  laws,  suspend  or  prevent  their  operation.  We 
find  no  error  in  the  charge  of  the  court  that  was  excepted  to. 
The  judgment  must  be  affirmed. 


Brown  v.  The  State. 

Indictment  for  Burglary. 

1.  What  constitutes  "breaking  inio"  hnuse. — If  a  person  enters  a  store 
through  an  open  door,  secretes  himself  within  until  the  door  is  locked,  then 
commits  a  larceny,  and  escapes  by  opening  or  breaking  out  a  window,  he  can 
not  be  convicted  of  burglary  under  the  statute  (Rev.  Code,  §  3695). 

FROM  the  Circuit  Court  of  Wilcox. 

Tried  before  the  Hon  JOHN  K.  HENRY. 

The  defendant  in  this  case  was  indicted  for  breaking  and 
entering  the  drug-store  of  Dr.  John  Paul  Jones  in  the  town 
of  Camden,  with  the  intent  to  steal,  and  stealing  money  from 
the  drawer.  The  evidence  adduced  011  the  trial,  as  to  which 
there  was  no  controversy,  showed  that  he  entered  the  store 
through  the  open  door,  and  secreted  himself  behind  the 
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counter ;  that  the  clerk,  having  occasion  to  leave  the  store, 
shut  the  windows,  and  closed  and  locked  the  door,  leaving 
the  defendant  so  secreted ;  and  that  the  defendant,  during 
the  absence  of  the  clerk,  opened  the  money  drawer,  took 
from  it  between  nine  and  ten  dollars,  and  escaped  through 
one  of  the  back  windows,  which  he  opened.  On  this  evi- 
dence, the  defendant  asked  the  court  to  charge  the  jury  as 
follows  :  "  If  the  jury  believe,  from  the  evidence,  that  the 
front  door  of  the  store  was  open,  and,  being  open,  the 
defendant  entered,  and  secreted  himself  under  the  counter ; 
and  that  the  clerk  of  the  store  went  out,  and  shut  and  locked 
the  door,  locking  up  the  defendant  in  the  store ;  and  that  the 
defendant,  while  thus  locked  up,  took  money  out  of  the 
drawer,  and  went  out  of  the  house  by  opening  a  window, — • 
then  the  defendant  would  not  be  guilty  of  burglary  as 
charged  in  the  indictment."  The  court  gave  this  charge,  but 
added  to  it  the  following  explanation,  or  qualification :  "  If 
the  jury  find,  from  the  evidence,  that  he  so  entered  the  house 
with  the  felonious  intent  to  secrete  himself  therein  for  the 
purpose  of  stealing  therefrom,  then  it  would,  in  legal  con- 
templation, constitute  breaking  the  house  ;"  to  which  expla- 
nation, or  qualification,  the  defendant  excepted. 

S.  J.  GUMMING,  for  the  defendant,  cited  Commomvealth 
v.  Strupney,  105  Mass.  588 ;  Rex  v.  Smith,  1  Moody's  Or. 
Cases,  178 ;  Pines  v.  The  State,  50  Ala.  153 ;  Eoscoe's  Cr.  Ev. 
340-4,  368 ;  1  Hale's  P.  C.  553-4;  3  Bla.  Com.  226;  2  Lead. 
Cr.  Cases,  53 ;  16  Amer.  Eep.  769. 

JNO.  W.  A.  SANFOED,  Attorney-General,  for  the  State,  cited 
Donohoo  v.  The  State,  36  Ala.  281;  Walker  v.  The  State, 
52  Ala.  376;  2  Bishop's  Crim.  Law,  §  92;  1  Eussell  on 
Crimes,  791  ,  1  Lead.  Cr.  Cases,  540-41. 

STONE,  J.— The  Eevised  Code  (§  3695)  declares,  that 
"any  person  who,  either  in  the  night  or  day  time,  with  intent 
to  steal,  or  to  commit  a  felony,  breaks  into  and  enters  a 
dwelling  house,  or  any  building  within  the  curtilage  of  a 
dwelling  house,  though  not  forming  a  part  thereof;  or  into 
any  shop,  store,  ware-house,  or  other  building,  in  which  any 
goods,  merchandise  or  other  valuable  thing  is  kept  for  use, 
sale,  or  deposit,  is  guilty  of  burglary,"  &c.  It  will  be  ob- 
served that  this  offense  naturally  divides  itself  into  three 
constituent  elements ;  the  character  of  the  house,  the  break- 
ing into  it,  and  the  intent  with  which  he  entered  the  house. 
On  the  first  and  third  of  these  constituents,  there  seems  to 
have  been  no  dispute  in  this  case.  The  contest  was  over  the 
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second.  The  undisputed  evidence  is,  that  the  front  door  of 
the  store,  in  which  the  offense  is  alleged  to  have  been  com- 
mitted, was  open;  that  the  defendant  entered  the  house 
through  said  open  door,  secreted  himself  in  the  store,  and, 
when  the  store  was  closed  and  locked,  the  defendant  was 
locked  in.  Afterwards  the  defendant,  being  in  the  store, 
committed  the  larceny  spoken  of,  and,  opening  or  breaking 
a  window,  escaped  with  the  money  stolen.  The  question  for 
our  decision  is,  does  this  amount  to  a  breaking  into  the  store, 
within  the  statute? 

The  cases  of  Donohoo  v.  TJie  State,  36  Ala.  281,  and  Walker 
v.  The  State,  52  Ala.  376,  are  relied  on  in  support  of  the 
charge  in  this  case.  In  the  case  of  Walker,  as  in  this  case, 
there  was  a  breaking  out ;  but  the  prisoner  was  not  adjudged 
guilty  on  that  account.  In  each  of  those  cases,  the  entry  was 
by  way  of  the  chimney,  which  is  uniformly  held  to  be  a 
sufficient  breaking  and  entering  to  constitute  that  element  of 
the  crime  of  burglary.  On  that  principle  were  the  defend- 
ants adjudged  guilty  in  the  two  cases  cited.  There  must  be 
an  actual  breaking,  or  a  constructive  breaking,  by  fraud, 
threats,  or  conspiracy.  3  Greenl.  Ev.  §  76.  In  England, 
they  have  a  statute,  which  makes  the  escaping  from  a  house, 
by  breaking,  etc.,  after  committing  a  felony  in  the  house, 
burglary  in  the  offender.  We  have  no  such  statute  here. 
See  Com.  v.  Strupney,  105  Mass.  588 ;  Eoscoe's  Cr.Ev.  347.. 

Under  the  rules  above  declared,  the  Circuit  Court  erred  in 
the  explanatory  charge  given. 

Reversed  and  remanded.  Let  the  prisoner  remain  in  cus- 
tody, until  discharged  by  due  course  of  law. 


Collier  v.  The  State. 

Indictment  for  Extortion. 

1.  Extortion;  ichul  mnstilutes. — To  constitute  the  statutory  offense  of  extor- 
tion (llev.  Code,  §  3593),  the  officer  must  huve  acted  in  an  official  capacity, 
and  not  as  a  private  individual — must  huve  demanded  or  accepted,  under  oolor 
of  his  office,  fees  to  which  he  was  not  entitled,  from  a  person  for  whom  he  had 
rendered  official  services,  or  from  whom  he  had  a  right  to  demand  a  tee. 

FROM  the  Circuit  Court  of  Chilto'n. 
Tried  before  the  Hon.  JAMES  Q.  SMITH. 
The  indictment  in  this   case   contained  several   counts, 
which  charged,  in  substance,  that  the  defendant,  as  county 
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solicitor,  knowingly  received  from  one  Reynolds,  in  the  pros- 
ecution of  three  cases  against  Ben  Stevens  for  petit  larceny, 
greater  fees  than  he  was  by  law  authorized  to  charge  and 
receive.  On  the  trial,  as  appears  from  the  bill  of  exceptions, 
the  State  introduced  J.  H.  Hannon  as  a  witness,  who  tes- 
tified, "  that  he  was  a  notary  public,  and  ex  officio  a  justice  of 
the  peace  in  said  county ;  that  Ben  Stevens  was  arrested  and 
tried  before  him  under  the  charge  of  petit  larceny,  was  con- 
victed, and  sentenced  to  hard  labor  for  the  county  for  forty 
days;  that  J.  M.  Reynolds,  the  uncle  of  said  Stevens,  came 
to  him  two  or  three  days  after  the  trial,  and  asked  him  if  he 
could  do  nothing  to  help  him  get  his  nephew  out  of  the 
chain-gang ;  that  he,  witness,  at  the  request  and  suggestion 
of  said  Reynolds,  went  to  see  the  defendant,  who  was  the 
county  solicitor  of  Chilton  county  at  that  time,  and  asked 
him  to  come  and  see  Reynolds;  that  the  defendant  refused 
to  go,  until  witness  had  visited  him  three  times,  stating,  on 
each  application,  that  he  was  the  "county  solicitor,  and  could 
not  take  a  case  against  the  State ;  that  he  did  eventually  go 
to.  see  said  Reynolds,  and  told  him  that,  as  he  was  the  solic- 
itor, he  could  not  take  the  case ;  that  Reynolds  insisted  he 
should  advise  him  what  to  do,  and  said  that  he  was  willing 
to  pay  him  for  his  advice  ;  that  defendant  told  him,  he  could 
not  advise  him  as  solicitor,  because  his  duty  required  him 
to  prosecute  for  the  State,  and  that  he  intended  to  prosecute 
these  cases  to  the  bitter  end,  but,  if  Reynolds  would  pay  him 
twenty  dollars,  he  would  advise  him  as  a  lawyer  what  to  do  ; 
that  Reynolds  thereupon  paid  him  twenty  dollars,  and  the 
defendant  then  advised  him  to  give  bond  and  appeal  to  the 
County  Court.  This  witness  further  testified,  that  the  fees 
in  the  County  Court,  including  the  solicitor's  fee  of  $7.50  in 
each  case,  were  paid  to  the  judge  of  the  County  Court  after 
the  indictment  in  this  case  had  been  found.  The  judge  of 
the  County  Court  testified,  that  said  Ben  Stevens  was  tried 
in  his  court,  and  was  convicted  in  the  two  cases,  and  that 
the  defendant  prosecuted  as  solicitor  in  each  case.  The 
venue  was  proved,  and  that  it  was  within  twelve  months 
before  the  finding  of  the  indictment."  The  testimony  of 
said  Reynolds,  which,  in  his  absence,  was  admitted  by  con- 
sent, was  substantially  the  same  as  that  of  Hannon. 

"  The  above  being  substantially  all  the  evidence  in  the 
case,"  the  defendant  requested  the  following  charges  to  the 
jury,  which  were  in  writing,  and  were  refused  by  the  court : 

"1.  If  the  defendant  received  twenty  dollars  from  Reynolds, 
for  advice  given  to  him,  at  his  request,  touching  or  relating 
to  the  taking  of  an  appeal  or  appeals  by  Stevens  from  one  or 
two  convictions  for  a  misdemeanor  by  J.  H.  Hannon,  a 
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notary  public,  and  ex  offido  justice  of  the  peace  in  and  for 
said  county;  and  if  the  defendant  was  at  the  time  an 
attorney-at-law,  and  refused  to  give  any  advice,  or  to  render 
any  service  as  solicitor,  or  by  or  under  color  of  his  office  as 
solicitor,  and  did  not  give  any  advice,  nor  render  any  service 
as  solicitor,  or  under  color  ot  his  office,  touching  said  matter 
of  appeal  in  behalf  of  Stevens ;  and  if  the  defendant  did  not 
receive  said  twenty  dollars  as  solicitor,  or  under  color  of  his 
office,  but  did  receive  it  in  good  faith,  merely  as  an  attorney, 
and  not  otherwise ;  then,  upon  this  state  of  facts,  such 
receipt  of  said  sum  of  money  does  not  authorize  the  convic- 
tion of  the  defendant  under  the  present  indictment  for  the 
offense  of  extortion. 

"2.  If  the  services  for  which  E/eynolds  paid  the  defendant 
twenty  dollars  were  not  rendered  by  the  defendant  as  solic- 
itor, or  under  color  of  his  office,  but  simply  and  merely  as 
an  attorney,  notwithstanding  defendant  was  the  solicitor; 
and  if  the  said  sum  was  not  paid  to  him  as  solicitor,  or  under 
color  of  his  office,  nor  received  by  him  as  solicitor,  or  under 
color  of  his  office ;  and  if  the  sum  thus  paid  was  received  by 
defendant  in  good  faith,  and  under  the  honest  belief  (how- 
ever erroneous)  that  he  might  properly  receive  it ;  then  such 
receipt  of  said  sum  does  not  authorize  the  defendant  to  be 
found  guilty  of  extortion  under  the  present  indictment." 

The  refusal  of  these  charges,  to  which  exceptions  were 
duly  reserved  by  the  defendant,  is  now  urged  as  error. 

O.  KYLE,  for  the  defendant,  cited  Bishop's  Criminal  Law, 
vol.  2,  p.  392,  and  authorities  there  referred  to ;  Cleaveland 
v.  The  State,  34  Ala.  254;  Dunlap  v.  Curtis,  10  Mass.  210; 
4  Bla.  Com.  §  22. 

JOHN  W.  A.  SANFOBD,  Attorney-General,  for  the  State. 

BEICKELL,  C.  J.— The  statute  under  which  the  indict- 
ment is  found,  inflicts  a  penalty  on  a  public  officer,  com- 
pensated for  official  services  by  fees,  who  receives  for  services 
not  rendered  the  fee  allowed  if  the  service  had  been  ren- 
dered, or  any  fee  whatever ;  or  who,  for  services  rendered, 
takes  other  and  greater  fees  than  the  law  prescribes.  K.  C. 
§  3593.  The  offense  cannot  be  committed,  unless  there  is 
a  right  to  demand  a  fee  of  the  person  paying  it,  or  unless 
official  service  has  been  rendered  for  such  person,  for  which 
a  fee  cannot  be  demanded.  The  object  of  the  statute  is  the 
punishment  of  the  abuse  of  official  power — not  the  obtaining 
money  by  mere  impropriety  of  conduct,  or  by  fraud,  by  per- 
sons filling  official  position.  In  Cleaveland  v.  The  State, 
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34  Ala.  259,  it  is  said:  "The  statute  was  designed  to. reach 
officers  who  intentionally  charge  and  take  fees  which  they 
know  at  the  time  they  are  not  authorized  to  collect.  The 
design  on  the  part  of  the  officer  to  collect  fees  to  which  he  is 
not  legally  entitled,  constitutes  the  corrupt  intent,  which  is 
the  essence  of  the  offense.  Demanding  money  of  a  person 
for  whom  no  official  service  has  been  rendered,  and  on  whom 
the  officer  has  no  claim  whatever,  is  not  extortion.  It  may 
be  a  cheat,  or  it  may  constitute  obtaining  money  under  false 
pretenses ;  but  it  is  not  the  offense  against  which  the  statute 
is  directed."  Dunlap  v.  Curtis,  10  Mass.  210. 

In  this  case,  the  money  obtained  from  Reynolds  was  not 
for  any  official  service  rendered  to  him,  nor  was  he  under  any 
obligation  to  pay  for  any  service  rendered  to  any  other  per- 
son. It  was  not  extorted  by  color  of  office ;  and,  however 
great  may  be  the  moral  impropriety  of  taking  the  money 
under  the  circumstances,  it  is  not  a  criminal  offense. .  A 
taking  under  color  of  office  is  of  the  essence  of  the  offense. 
The  money  or  thing  received  must  have  been  claimed,  or 
accepted,  in  right  of  office,  and  the  person  paying  must  have 
been  yielding  to  official  authority.  The  rendition  of  services 
not  official,  and  the  acceptance  of  money  for  such  services, 
not  in  an  official  capacity,  but  as  a  private  individual,  acting 
wholly  as  such,  and  disclaiming  any  purpose  to  act  as  an 
officer,  and  not  exercising  official  authority,  however  incon- 
sistent with  official  duty  may  be  the  rendition  of  such  service, 
is  not  the  offense  defined  in  the  statute.  There  was  evidence, 
uncontradicted,  that  the  money  paid  the  defendant  was  not 
for  official  services,  but  for  advice  as  an  attorney,  in  a  matter 
on  which  he  was  under  no  duty  to  advise  as  an  officer,  and 
that  he  disclaimed  acting  as  such  in  giving  the  advice,  and 
therefore  demanded  for  it  compensation  as  an  attorney. 
Under  these  facts,  though  the  defendant  may  have  been 
guilty  of  official  infidelity,  the  wrong  was  to  the  State  only, 
and  no  wrong  was  done  the  person  paying  the  money.  That 
wrong  is  not  punishable  under  this  indictment.  Private  and 
public  wrong  must  concur,  to  constitute  extortion. 

The  first  and  second  charges  requested  by  the  defendant 
should  have  been  given,  and  the  court  erred  in  refusing 
them.  The  judgment  is  reversed,  and  the  cause  remanded. 
Let  the  prisoner  remain  in  custody,  until  discharged  by  due 
course  of  law. 
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Mixoii  v.  The  State. 

Indictment  for  Arson. 

1.  Discluirrje  of  jury,  on  account  of  sickness  of  juror. — The  law  has  been 
settled  in  this  State,  ever  since  the  decision  in  the  case  of  Ned  v.  The  Sbite 
(7  Porter,  188),  that  the  discharge  of  the  jury  in  a  criminal  case,  after  the  com- 
mencement of  the  trial,  on  account  of  the  sickness  of  one  of  the  jurors,  can 
not  be  pleaded  as  an  acquittal  on  a  subsequent  trial  under  the  same  indict- 
ment; and  although  the  court  is  now  authorized  by  the  statute  (llev.  Code, 
§  4201),  in  such  case,  to  summon  another  juror  in  the  place  of  the  one  so  dis- 
charged, and  commence  the  trial  anew,  the  refusal  of  the  judge  to  exercise 
this  power  does  not  amount  to  an  acquittal,  nor  entitle  the  defendant  to  be 
discharged  from  further  prosecution  under  the  indictment.  In  such  cases,  the 
accused  cannot  be  said  to  have  been  placed  in  jeopardy,  within  the  meaning 
of  the  constitutional  provision  (Art.  I.  §  10),  which  declares  that  110  one  shall 
be  twice  "put  in  jeopardy"  for  the  same  offense. 

ERROR  to  the  Circuit  Court  of  Dallas. 

Tried  before  the  Hon.  GEO.  H.  CRAIG. 

The  indictment  in  this  case  was  found  on  the  24th  May, 
1876,  and  charged  that  the  defendant,  Anna  Mixon,  "unlaw- 
fully set  fire  to  and  burned  an  inhabited  dwelling-house  of 
W.  J.  Morrison."  On  Friday,  the  16th  June,  a  day  of  the 
same  term  of  the  court,  the  defendant  was  regularly  arraigned 
on  this  indictment,  and  pleaded  not  guilty ;  and  after  the  trial 
had  been  begun,  "  and  one  witness  for  the  State  had  been 
examined,"" as  the  minute  entry  recites,  "one  of  the  jurors 
became  so  sick  as  to  incapacitate  him  for  the  performance  of 
his  duty,  and  was  discharged  by  the  court ;  and  it  being  after 
two  o'clock  P.  M.  on  Friday,  and  the  presiding  judge  being 
fatigued  and  unwell,  the  court  refused  to  summon  another 
juror,  in  the  place  of  the  one  so  discharged,  and  to  com- 
mence the  trial  anew,  but  held  that  it  was  necessary  to  post- 
pone the  trial  of  the  cause  until  Monday,  the  19th  June  next, 
and  discharged  the  eleven  remaining  jurors ;  to  which  action 
and  ruling  of  the  court  the  said  defendant  then  and  there 
excepted."  On  the  day  fixed  for  the  trial  under  this  order 
of  the  court,  the  prisoner  was  again  arraigned,  and  pleaded 
this  discharge  of  the  jury  as  a  former  acquittal ;  the  plea 
setting  out  the  facts,  and  being  verified  by  affidavit.  The 
court  sustained  a  demurrer  to  this  plea,  and  its  judgment  on 
the  demurrer  is  now  urged  as  error. 

E.  B.  THOMAS,  for  the  defendant. — The  unauthorized  dis- 
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charge  of  the  jury  in  a  criminal  case,  after  the  trial  has  been 
commenced,  and  the  accused  has  been  put  in  legal  jeopardy, 
operates  an  acquittal. — Ex  parte  Clements,  50  Ala.  459 ;  Bell 
&  Murray  v.  The  State,  48  Ala.  684;  BeU  v.  The  State,  44  Ala. 
393 ;  McCauky  v.  The  State,  26  Ala.  135 ;  Celia  v.  The  State, 
16  Ala.  781 ;  Ned  v.  The  State,  7  Porter,  213 ;  1  Bishop's 
Criminal  Law,  ed.  1865,  §  §  856,  858.  The  court  has  the 
power,  of  course,  to  discharge  the  jury  in  any  case  of  press- 
ing necessity ;  but  the  judge  determines  the  existence  of  the 
facts,  and  the  law  determines  whether  they  constitute  a  case 
of  necessity.  The  statute  provides  for  the  discharge  of  the 
jury,  on  account  of  the  sickness  of  a  juror,  "  after  the  jury 
retire,"  and  by  the  "  final  adjournment  of  the  court."  Eev. 
Code,  §  §  4202-03.  The  discharge  of  the  jury  in  either  of 
these  cases  is  expressly  provided  for  by  law,  and  cannot  be 
pleaded  as  an  acquittal.  But  the  statute  further  provides 
for  the  very  case  shown  by  the  present  record,  and  requires 
the  court,  on  the  happening  of  the  specified  contingency,  to 
summon  another  juror,  and  commence  the  trial  anew.  Eev. 
Code,  §4201.  The  disregard  of  this  imperative  statutory 
duty,  to  which  the  defendant  duly  objected  and  excepted  at 
the  time,  operated  an  acquittal. 

JNO.  W.  A.  SANFOBD,  Attorney-General,  for  the  State,  con- 
tended that  the  statute  (Eev.  Code  §  4201)  was  not  manda- 
tory, but  conferred  a  discretionary  power  on  the  court.  He 
cited  Robinson  v.  The  State,  52  Ala.  587 ;  Barrett  v.  The  State, 
35  Ala.  406 ;  Nedv.  The  State,  1  Porter,  213  ;  Gayle  v.  Bishop, 
14  Ala.  552 ;  Ashky  v.  Hopper,  15  Ala.  457. 

MANNING,  J. — The  question  presented  in  this  cause  is, 
whether  or  not  the  discharge  of  the  jury,  under  the  circum- 
stances attending  it,  after  testimony  had  been  submitted  to 
them,  should  be  allowed  to  operate  as  an  acquittal  of  the 
defendant  below.  She  was  indicted  for  the  offense  of  arson ; 
and  after  the  jury  had  been  impannelled,  sworn,  and  charged, 
and  one  witness  had  testified  in  chief  on  behalf  of  the  State, 
one  of  the  jurors  "  applied  to  the  court  to  be  excused  from 
further  service  on  said  jury,  on  account  of  his  being  so  sick 
as  to  incapacitate  him  from  further  serving  on  said  jury. 
Thereupon,  the  court  questioned  said  juror,  under  oath,  as  to 
whether  he  was  so  sick  as  to  incapacitate  him  for  the  per- 
formance of  his  duty  as  a  juror,.  Upon  said  juror  giving  an 
affirmative  answer,  the  court  stated  that 

he  thought  Mr.  Clay,"  the  juror,  "  was  unable  to  sit  on  the 
jury  through  the  trial  of  said  cause,  and  thereupon  discharged 
him  from  the  jury,  against  the  protest  and  objection  of  "  the 
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defendant.  This  statement  of  the  circumstances  is  quoted 
from  the  special  plea  filed  on  behalf  of  defendant,  and  sworn 
to  by  her ;  and  the  truth  of  the  facts  alleged,  as  above  set 
forth,  or  of  any  of  them,  or  of  the  representations  and  affirma- 
tions made  respecting  such  facts,  is  not  controverted. 

It  is  well  settled,  that,  "  if  by  any  overruling  necessity,  the 
jury  are  discharged  without  a  verdict,  which  might  happen 
from  the  sickness  or  death  of  the  judge  holding  the  court,  or 
of  a  juror,  the  accused  may 

again  be  put  upon  trial,  upon  the  same  facts  before  charged 
against  him,  and  the  proceedings  had  will  constitute  no  pro- 
tection." (Cooley  on  Const.  Lim.  327-8.)  Mr.  Bishop,  in  his 
Criminal  Law,  vol.  1,  §  869  (667,  b),  says :  "  In  the  next  place, 
sickness  may  come,  unknown  before  it  comes  ;  and  if,  while 
the  cause  is  on  trial,  it  falls  on  the  judge,  or  a  juryman,  or 
the  prisoner,  falls  to  interrupt  the  proceeding  before  final 
verdict  rendered,  this  result  shows  that  no  jeopardy  existed 
in  fact,  though  believed  to  exist ;  and  the  prisoner  may  be 
put  to  answer  anew."  .  In  the  thorough  investigation  of  this 
subject  by  Judge  HENRY  GOLDTHWAITE,  in  Ned  v.  The  State 
(7  Porter,  188),  it  was  shown  to  be  unquestionable  that  the 
sickness  of  a  juror,  when  sufficient  to  incapacitate  him  for 
the  performance  of  his  duty,  justified  his  discharge  from  the 
cause,  and  the  consequent  dissolution  of  the  jury ;  and  that 
this  would  not  constitute  a  bar  to  the  trial  of  the  accused  at 
a  subsequent  time.  This  has  ever  since  been  regarded,  and 
frequently  been  recognized,  as  sound  law  in  this  State.  "We 
do  not  understand  appellant's  counsel  as  denying  the  cor- 
rectness of  that  view.  What  is  most  complained  of  is,  that  the 
court  did  not,  as  insisted  at  the  time  by  defendant's  counsel, 
proceed  according  to  section  4201  of  the  Revised  Code,  and 
cause  another  person  to  be  summoned  to  take  the  place  of 
the  discharged  juror,  and  commence  the  trial  anew.  That 
whole  section  is  as  follows  :  "  If,  before  the  jury  retire,  one 
of  them  becomes  so  sick  as  to  incapacitate  him  for  the  per- 
formance of  his  duty,  or  any  other  cause  renders  it  necessary, 
in  the  opinion  of  the  court,  to  discharge  a  juror,  such  juror 
may  be  discharged,  another  summoned  in  his  place,  and  the 
trial  commenced  anew."  Certainly,  a  judge  should  not 
lightly  decline  to  exercise  the  power  conferred  on  him  by  the 
latter  part  of  this  enactment.  Whether  or  not  there  was  a 
sufficient  excuse  for  not  so  proceeding,  in  this  instance,  is 
not  a  question  now  to  be  considered.  The  important  inquiry 
is,  did  the  failure  or  refusal  of  the  jittlge  then  to  have  another 
person  summoned,  and  put  upon  the  jury  bench,  and  com- 
mence the  trial  anew,  amount  to  an  acquittal  of  the  defend- 
ant, or  entitle  her  to  be  discharged  from  any  further  respon- 
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sibility?  If  so,  it  was  because  she  had  been  placed  thereby 
in  the  state  of  legal  jeopardy,  to  which  the  constitution  pro- 
vides no  person  shall  be  twice  subjected. 

When  does  such  jeopardy  to  the  accused  exist?  Mr. 
Bishop  says,  §  856  (659),  that  it  occurs  only  when  "  a  tra- 
verse jury  is  impannelled  and  sworn  to  try  the  cause.  Then 
his  jeopardy  begins ;  and  it  begins  only  when  the  pannel  is 
full."  Sometimes,  however,  as  we  have  seen  above,  the 
jeopardy  is  more  apparent  than  real — as  when,  by  reason  of 
the  sickness  or  death  of  the  judge,  or  of  a  juror,  the  trial  is  pre- 
vented and  fails.  In  the  case  of  the  sickness  of  a  juror,  it  fails 
because  of  his  discharge,  when  his  condition  requires  it,  which 
discharge  reduces  the  jurors  below  the  number  necessary  to 
make  the  pannel  full,  and  compels  the  parties  to  begin  the  trial 
anew.  This,  we  have  seen,  is  tho  consequence,  according  to 
the  common  law,  and  almost  all  the  authorities,  when  a  juror 
is  properly  discharged  on  account  of  serious  sickness ;  and 
the  section  quoted,  which  is  only  supplemental  to  the  com- 
mon law,  differs  from  it,  merely  in  authorizing  the  addition 
of  another  juror  to  the  remaining  eleven,  instead  of  requiring 
the  impannelling  of  another  jury  entire.  Both  the  .common 
law  and  the  statute  impliedly  affirm,  by  providing  that  the 
trial  shall  be  commenced  anew,  that  what  has  taken  place  and 
been  done,  before  and  at  the  time  when  the  juror  has  in  such 
a  case  been  discharged,  does  not  operate  to  entitle  the  ac- 
cused to  go  free,  by  reason  of  the  jeopardy  he  has  hitherto 
incurred. 

What  legal  jeopardy,  then,  was  this  appellant  afterwards 
placed  in  ?  Suppose  the  rest  of  the  jury  had  not  been  dis- 
missed. There  would  have  been  eleven  persons  only  chosen, 
not  a  full  pannel.  The  position  of  the  accused  would  have 
been  precisely  that  she  would  have  occupied,  if,  in  the  origi- 
nal formation  of  the  jury,  eleven  had  been  selected,  and  the 
judge  had  refused,  for  any  cause,  to  go  forward  and  complete 
the  pannel,  and,  in  consequence  of  this,  the  trial  at  that  term 
of  the  court  had  not  been  had.  Certainly,  this,  whatever 
other  redress  it  might  entitle  a  defendant  to,  could  not  be 
pleaded  as  a  bar  to  his  trial  at  a  subsequent  term.  He  was 
not  put  in  a  situation  of  legal  jeopardy,  until  the  pannel  was 
full,  and  all  the  jurors  sworn  well  and  truly  to  try  the  issue 
between  him  and  the  State,  and  a  true  verdict  to  render. 
This  was  the  condition  in  which  appellant  stood  when  the 
judge  was  requested  to  substitute  another  person  in  place  of 
the  juror  who  was  discharged  on  account  of  sickness.  It  did 
not  entitle  her  to  go  free.  The  demurrer  to  the  special  plea 
was,  therefore,  properly  sustained. 

We  find  no  error  in  the  record,  and  the  judgment  is  affirmed. 

VOL.  LV. 


1876.]  OF  ALABAMA.  133 

[Caldwell  v.  The  State.] 


Caldwell  v.  The  State. 

Indictment  for  Violation  of  Revenue  Law. 

1.  Solicitor's  fee  for  conviction  under  revenue  law. — Section  3652  of  the  Re- 
vised Code,  specifying  the  punishment  for  violations  of  the  revenue  law,  was 
necessarily  repealed  by  the  inconsistent  provisions  of  the  subsequent  revenue 
laws  of  1868  and  1875,  which  increased  the  punishment  of  those  offenses  ;  and 
the  repeal  of  this  section  left  no  statutory  provision  for  the  solicitor's  fee  for 
conviction  in  such  cases,  except  as  "misdemeanors not  expressly  provided  for," 
to  which  a  fee  of  seven  dollars  and  a  half  was  affixed  by  section  4343,  which  was 
increased  to  thirty  dollars  by  the  act  approved  March  7,  1876  (Sess.  Acts 
1875-C,  p.  213). 

2.  Costs  in  criminrtl  cases  not  within  constitutional  provision  abolishing  impris- 
onment for  debt. — The  constitutional  provision  which  prohibits  imprisonment 
for  debt,  Art.  I,  §  21,  does  not  apply  to  the  costs  which  accrue  on  conviction 
in  a  criminal  case  ;  nor  is  there  any  other  constitutional  provision  which  pro- 
hibits the  legislature  from  making  the  payment  of  such  costs  a  part  of  the 
punishment,  and  subjecting  their  non-payment  to  an  increased  punishment. 

3.  Ex  post  facto  law  /  law  increasing  costs  in  criminal  cases.  — A  law  increas- 
ing the  costs  on  conviction  in  a  criminal  case  is  penal,  and  cannot  apply  to 
offenses  committed  prior  to  its  passage,  although  the  trial  and  conviction  may 
take  place  subsequent  to  its  passage;  if  applied  to  such  cases,  it  would  be  an 
ex  post  facto  law. 

APPEAL  from  the  Circuit  Court  of  Wilcox. 

Tried  before  the  Hon.  JOHN  K.  HENKY. 

The  defendant  in  this  case,  who  was  a  practicing  physi- 
cian, was  indicted  for  a  violation  of  the  revenue  law  in  fail- 
ing to  take  out  a  license.  He  pleaded  guilty,  and  was  fined 
thirty  dollars,  Having  paid  the  fine  and  costs,  he  moved  the 
court  to  re-tax  the  costs,  and  to  reduce  the  solicitor's  fee 
from  thirty  dollars  to  seven  dollars  and  a  half ;  and  the  over- 
ruling of  this  motion,  to  which  he  reserved  an  exception,  is 
the  only  matter  here  assigned  as  error.  The  material  facts 
are  stated  in  the  opinion. 

R.  GAELLARD,  for  the  appellant,  cited  Sedgwick  on  Stat.  & 
Const.  Law,  126,  358 ;  Dwarris  on  Statutes,  643-4 ;  Morgan 
v.  The  State,  47  Ala.  36. 

JOHN  W.  A.  SANFOKD,  Attorney-General,  for  the  State. 

STONE,  J.— Section  3652  of  the  Revised  Code  declares, 
that  "  any  person,  who  does  any  business,  or  does  any  act, 
for  which,  under  the  provisions  of  the  revenue  law,  he  is  re- 
quired to  procure  a  license  or  to  pay  a  tax,  without  having 
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first  obtained  a  license  from  the  proper  legal  authority,  or 
paid  the  tax  required  by  law,  is  guilty  of  a  misdemeanor, 
and,  on  conviction  thereof  (unless  some  other  punishment  is 
expressly  provided  by  law),  must  be  fined  double  the  amount 
of  the  required  license  or  tax."  Section  4343  of  the  Eevised 
Code  gives  to  the  solicitor,  for  each  conviction  under  section 
3652,  a  fee  of  thirty  dollars.  The  same  section,  in  a  subse- 
quent clause,  gives  to  the  solicitor,  "for  each  conviction  of  a 
misdemeanor,  not  herein  above  expressly  provided  for,"  seven 
dollars  and  fifty  cents.  The  revenue  law,  approved  31st 
December,  1868  (Pamph.  Acts,  p.  330,  §  111),  and  the  act  on 
the  same  subject  approved  19th  March,  1875  (Pamph.  Acts, 
p.  36,  §  101),  each  provides  different  and  increased  punish- 
ment for  the  offense  denounced  by  section  3652  of  the  Ee- 
vised Code,  and  necessarily  repeals  that  section  of  the  Code. 
George  v.  Skeates,  19  Ala.  738. 

The  effect  of  the  repeal  of  section  3652  of  the  Eevised 
Code  was  to  leave  the  offense  provided  for  in  section  101  of 
the  act  of  1868,  and  section  101  of  the  act  of  1875,  without 
any  specified  fee  to  the  solicitor  for  convictions  under  them. 
This  offense,  then,  fell  into  the  class  of  misdemeanors  not 
expressly  provided  for ;  and  the  fee  of  the  solicitor  under  it 
was  thereby  reduced  to  seven  dollars  and  fifty  cents. 

The  act  of  1875  provides,  "  that  any  person  who,  after  the 
first  Monday  in  April,  1875,  *  *  *  shall  be  engaged  in, 
or  carry  on,  any  business  or  profession,"  for  which  a  license 
is  required,  "  without  having  paid  for  and  taken  out  such 
license,  shall  be  guilty  of  a  misdemeanor,"  &c.  The  defend- 
ant was  indicted,  under  this  section,  at  the  Spring  term,  1875, 
of  Wilcox  Circuit  Court.  The  indictment  charged  that,  be- 
fore the  finding  of  the  indictment,  "  and  after  the  15th  day 
of  April,  1875,"  the  defendant  committed  the  offense  for 
which  he  was  indicted.  This  indictment  was  "filed  in  open 
court,  May  1st,  1875."  At  the  November  term,  1876,  the 
defendant  pleaded  guilty,  and  judgment  was  pronounced 
against  him.  The  clerk,  in  taxing  the  costs,  allowed  and 
taxed  a  fee  of  thirty  dollars  in  favor  of  the  solicitor.  A 
motion  was  made,  and  overruled,  in  the  court  below,  to  have 
the  solicitor's  fee  re-taxed,  and  reduced  to  seven  dollars  and 
fifty  cents.  This  is  the  only  question  presented  for  our  con- 
sideration. 

The  act  "  to  regulate  the  duties,  and  provide  for  the  com- 
pensation of  solicitors  of  judicial  circuits,"  approved  March 
7,  1876 — Pamph.  Acts,  213 — declares,  in  section  5,  "that  for 
each  conviction  of  a  violation  of  the  revenue  laws  of  this 
State,  the  solicitor  shall  be  entitled  to  a  fee  of  thirty  dollars." 
It  will  be  observed  that  this  act  was  passed  after  the  offense 
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was  committed,  and  after  the  indictment  was  found,  but  be- 
fore the  trial  and  conviction.  The  question  for  our  decision 
is,  what  law  is  to  govern  the  taxation  of  costs  ? 

In  the  case  of  Morgan  v.  The  State,  47  Ala.  36,  the  ques- 
tion was,  whether,  under  the  constitution,  the  court  could 
sentence  a  prisoner  to  imprisonment,  or  hard  labor  for  the 
county,  for  the  non-payment  of  costs,  the  fine  having  been 
paid.  This  court,  Chief  Justice  PECK  delivering  the  opinion, 
said :  •'  In  criminal  cases,  the  cost  is  no  more  a  debt  than 
the  fine,  and,  accurately  speaking,  not  so  much  so ;  for  the 
fine  is  a  sum  certain,  and  the  cost  is  not."  And  the  court  re- 
fused to  reverse  the  sentence  to  hard  labor,  for  the  non- 
payment of  costs. 

In  the  following  cases,  costs  due  to  the  officers  of  court, 
on  conviction  in  criminal  cases,  are  treated  as  only  money 
debts,  and  not  punitive  in  their  character:  State  v..Farley, 
8  Blackf.  229;  Thompson  v.  State,  16  Ind.  516;  Anglea  v. 
Commonwealth,  10  Grat.  700 ;  Duncan  v.  Commomcealth,  4 
Serg.  &  R.  450;  Edwards  v.  The  State,  7  Eng.  124;  Playford 
v.  Uommomvealth,  4  Barr,  144.  We  do  not  think,  however, 
that  this  is  decisive  of  the  present  case,  even  if  it  were  an 
open  question  in  this  court.  It  certainly  is  competent  for 
the  legislature  to  declare,  that  the  payment  of  the  costs  that 
may  accrue  to  the  officers,  in  the  prosecution  and  conviction 
of  an  offender,  shall  constitute  a  part  of  the  punishment. 
No  provision  of  the  constitution  can  be  pointed  out,  which 
forbids  this.  The  fact  that  the  costs,  when  collected,  go  to 
the  officers  of  court,  and  not  to  the  State  or  county,  exerts 
no  decisive  influence  on  the  question.  On  conviction  for 
malicious  mischief,  under  sections  3733  to  3738  of  the  Re- 
vised Code,  the  fine  goes  to  the  party  injured,  when  private 
property  is  the  subject  of  the  mischief;  yet  no  one  will  con- 
tend that  such  fines  are  not  punishment  for  the  public  of- 
fense. 

Sections  3760,  3762  and  4061  of  the  Revised  Code  go  very 
far  to  show,  that  the  legislature  intended  to  make  the  non- 
payment of  costs,  imposed  in  a  criminal  cause,  the  ground  of 
an  increase  of  punishment.  "When  such  increased  punish- 
ment was  added,  its  benefits,  if  any,  as  the  statute  originally 
stood,  did  not  enure  to  the  officers  to  whom  the  costs  Avere 
due.  The  statute  contained  no  provis  on  which  authorized 
that.  It  simply  augmented,  to  that  extent,  the  punishment 
imposed,  as  a  consequence  of  the  non-payment  of  fine  and 
costs.  Such  additional  punishment  is,  doubtless,  as  much 
within  the  pardoning  power  of  the  executive,  as  any  other 
part  of  the  sentence  pronounced  on  a  convicted  offender. 

3.  The  non-payment  of  costs  imposed  on  conviction  of  a 
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criminal  offense  being  thus  shown  to  be  penal  under  our 
statutes,  it  follows,  that  any  statute  enacted  after  the  com- 
mission of  an  offense,  which  increases  the  cost  to  be  adjudged 
on  conviction,  necessarily  increases  the  punishment  on  non- 
payment. Such  statute,  when  applied  to  past  offenses,  is  ex 
post  facto. — 1  Bish.  Cr.  Law,  sections  572  et  seq.  The  solicitor 
was  not  entitled  to  the  fee  of  thirty  dollars,  under  the  act  of 
March  7th,  1876,  and  the  Circuit  Court  should  have  ordered 
the  re-taxation  moved  for. 
Reversed  and  remanded. 


Burch  v.  The  State. 

Indictment  for  Gaming. 

1.  Judgment  imposing  additional  hard  labor,  for  fine  and  costs. — When  a  fine  of 
fifty  dollars  is  the  only  punishment  imposed,  and,  not   being  paid  presently, 
a  sentence  to  hard  labor  for  the  county  is  imposed  by  the  court  (Rev.  Code, 
§  3760),  the  statutory  limit  of  the  term  of  hard  labor  is  twenty  days. 

2.  Judgment  and  sentence  corrected  and  affirmed. — Where  the  only  error  shown 
by  the  record,  in  a  criminal  case,  is  that  the  court,  in  imposing  a  sentence  to 
hard  labor  to  cover  the  unpaid  fine  and  costs,    exceeds  the  term  fixed  by  the 
statute,  this  court,  in  the  exercise  of  its  statutory  power  and  duty  (Rev.  Code, 
§§  4314-16),  will  correct  the  sentence,  and  affirm  the  judgment. 

FBOM  the  City  Court  of  Montgomery. 
Tried  before  the  Hon.  JOHN  A.  MINNIS. 

Neither  the  docket  nor  the  transcript  shows  the  name  of 
any  attorney  as  counsel  for  the  prisoner ;  and  there  is  no 
brief  on  file. 

JOHN  W.  A.  SANFOED,  Attorney-General,  for  the  State. 

BRICKELL,  C.  J. — The  appellant  was  indicted  and  con- 
victed of  the  offense  of  gaming.  The  jury  assessed  against 
him  a  fine  of  fifty  dollars.  The  indictment  is  in  proper  form, 
and  no  demurrer  was  interposed  or  objection  to  its  sufficiency 
made  in  the  City  Court,  and  none  has  been  suggested.  No 
bill  of  exceptions  was  taken  to  any  ruling  of  the  City  Court. 
We  have  carefully  examined  the  record,  and  do  not  discover 
any  error,  except  in  the  sentence  passed  by  the  court.  The 
appellant  not  having,  with  sufficient  sureties,  confessed  judg- 
ment for  the  fine  and  costs,  he  was  sentenced  to  hard  labor 
for  the  county  for  the  space  of  thirty  days  on  account  of  the 
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fine.  The  fine  not  exceeding  fifty  dollars,  the  statute  limits 
the  term  of  hard  labor,  on  account  of  it,  to  twenty  days. — 
R.  C.  §  3760. 

2.  In  1  Bish.  Or.  Pr.  §  1201,  it  is  said :  "  There  is  a  differ- 
ence of  judicial  opinion  in  this  country,  upon  the  question, 
whether,  if  the  error  is  simply  in  the  sentence,  the  court  can, 
instead  of  reversing  the  judgment,  either  itself  alter  the  sen- 
tence to  correspond  with  the  law,  or  remit  the  case  to  the 
lower  court,  with  directions  to  have  it  altered  there ;  or 
whether,  on  the  other  hand,  the  entire  proceedings  shall  be 
reversed,  and  the  prisoner  set  at  liberty.  In  England,  the 
latter  course  is  pursued ;  and  it  is  held,  that  the  court  above 
has  no  power,  either  to  send  back  the  record,  to  have  it  cor- 
rected, or  itself  to  pronounce  the  proper  sentence."  In  Gib- 
son v.  State,  39  Ala.  393,  the  record  not  affirming  the  personal 
presence  of  the  prisoner  in  court  when  the  senten.ce  was 
pronounced,  the  judgment  of  conviction  was  reversed.  In 
Perry  v.  State,  43  Ala.  21,  and  in  Grim  et  al.  v.  State,  Ib.  43, 
judgments  of  conviction  were  reversed,  because  the  record 
did  not  disclose  affirmatively  that,  before  sentence  was  pro- 
nounced, the  prisoner  had  been  asked  if  he  had  any  thing  to 
say  why  the  sentence  of  the  law  should  not  be  pronounced 
against  him.  It  had  been  previously  declared  this  was  not 
an  error  in  the  record — that  unless  the  contrary  was  affirm- 
atively shown,  it  would  be  presumed  that  the  question  was 
asked.—  Aaron  &  Ely  v.  State,  39  Ala.  684 ;  Taylor  v.  State, 

42  Ala.  529.     In  neither  of  the  cases  cited,  does  it  seem  to 
have  been  considered,  whether  the  defect  in  the  sentence 
required  a  reversal  of  the  judgment  of  conviction,  itself  free 
from  error ;  nor  the  power  of  this  court  to  alter  the  sentence, 
to  correspond  with  the  law.     In  each  of  the  cases  cited  from 

43  Alabama,  error  intervened  in  the  rendition  of  the  judg- 
ment, which,  in  the  opinion  of  the  court,  compelled  a  reversal. 
In  Gray  v.  State,  at  the  present  term,  having  considered 
these  cases,  we  declined  to  reverse  a  regular  judgment  of 
conviction,  because  the  record  did  not  disclose  that  the  court 
had  pronounced  the  sentence  of  the  law,  and  remanded  the 
cause,  with  directions  to  the  Circuit  Court  to  proceed  in 
proper  form  to  pass  sentence  at  its  next  term. 

The  statute  regulating  writs  of  error  and  appeals  to  this 
court,  in  criminal  cases,  dispenses  with  an  assignment  of 
errors,  and  joinder  of  error,  and  requires  the  court  to  rciuli  r 
such  jitdgtAeni  on  the  record  as  the  law  demands.  If  the  judg- 
ment is  reversed,  a  new  trial  may  be  ordered,  or  the  defend- 
ant may  be  discharged,  or  he  may  be  held  in  custody  until 
discharged  by  due  course  of  law,  or  the  court  nxnj  in«ke  xttc/t 
other  order  as  the  case  may  require. — E.  C.  ^§  4314-10.  The 
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purpose  of  the  statute  is  to  authorize  this  court,  so  far  as  it 
can  be  done,  without  infringing  on  any  right  of  the  prisoner, 
to  do  what  the  court  below  ought  to  have  done ;  if  errors 
intervene  on  the  tiial  below,  prejudicial  to  the  prisoner,  to 
reverse  the  judgment,  and  remand  the  cause  for  a  new  trial — 
the  end  which  the  court  below  could  have  reached,  by  grant- 
ing a  new  trial,  if  convinced  it  had  fallen  into  such  errors  ; 
if  defects  are  discovered  in  the  indictment,  compelling  a 
reversal,  to  order  the  prisoner  to  remain  in  custody,  that  a 
sufficient  indictment  may  be  preferred ;  finally,  to  render  such 
judgment  on  the  record  as  the  law  demands.  The  power  and 
the  duty  of  the  court  are  commensurate.  When  the  record, 
as  in  the  case  before  us,  discloses  a  regular  judgment  of  con- 
viction, and  a  sentence  in  proper  form,  erroneous  only  in  the 
imposition  of  greater  punishment  than  the  law  authorizes, 
and  the  punishment  is  fixed  by  law,  not  capable  of  enlarge- 
ment or  diminution  at  the  discretion  of  the  primary  court,  it 
would  be  an  abandonment  of  the  authority  and  duty  to  ren- 
der the  judgment  on  the  record  the  law  demands,  if  we  did 
not  correct  the  sentence,  so  as  to  conform  it  to  the  law. 

The  sentence  pronounced  by  the  City  Court  is  changed,  so 
that  the  appellant  is  condemned  to  hard  labor  for  the  coun- 
ty, on  account  of  the  fine,  for  twenty  days,  instead  of  thirty 
days  ;  and  being  so  changed,  the  judgment  is  in  all  respects 
affirmed.  Costs  will  not  be  adjudged  against  the  appellant 
in  this  court. 


Hunt  v.  The  State. 

Indictment  for  Larceny. 

1.  Larceny  of  "hog,"  or  other  animal  named  in  the  statute;  constituents  of 
offense. — The  act  amending  section  :5706  of  the  Revised  Code,  approved  Feb- 
ruary ,20,  187f>  (Sess.  Acts  1874-5,  p.  '259),  which  makes  it  grand  larceny  to  steal 
any  cow,  sheep,  hog,  or  other  animal  therein  specified,  "or  any  personal  prop- 
erty, other  than  that  hereinbefore  enumerated,  exceeding  twenty-five  dollars  in 
value,"  applies  only  to  the  Hue  animals  named,  and  not  to  their  carcases  :  the 
larceny  of  the  carcase,  unless  it  exceeded  twenty-five  dollars  in  value,  would  be 
petit  larceny  only. 

a.  Same;  felonious  intent. — Under  this  statute,  if  a  person  kills  a  hog  acci- 
dentally, or  recklessly,  and  afterwards  steals  and  carries  away  the  carcase,  or 
any  part  of  it,  luss  than  twenty-five  dollars  in  value,  he  is  not  guilty  ot  grand 
larceny  ;  but,  if  he  kills  the  animal  with  the  intent  to  steal  its  carcase,  or  any 
part  thereof,  and  afterwards  carries  such  intent  into  effect,  he  is  guilty  of  grand 
larceny,  without  regard  to  the  value  of  the  part  so  stolen  and  carried  away. 

FROM  the  Circuit  Court  of  Bibb. 
Tried  before  the  Hon.  JOHN  HENDERSON. 
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The  indictment  in  this  case,  which  was  found  in  Septem- 
ber, 1876,  charged  that  the  defendant  "  feloniously  took  and 
carried  away  a  hog,  of  the  value  of  six  dollars,  the  personal 
property  of  D.  M.  James."  The  defendant  pleaded  not 
guilty ;  was  convicted,  under  the  charge  of  the  court,  and 
sentenced  to  imprisonment  in  the  penitentiary  for  the  term 
of  two  years.  "On  the  trial,"  as  the  bill  of  exceptions  states, 
"  D.  M.  James,  a  witness  for  the  State,  testified  as  follows :  On 
the  16th  July,  1876,  witness  lost  a  hog,  of  the  value  of  six 
dollars,  and  found  its  body,  a  few  days  afterwards,  in  a  swamp 
in  the  field  of  Thomas  Peters.  When  he  found  it,  its  ears 
were  cut  off,  and  lying  near  by ;  its  entrails  had  been  taken 
out ;  the  hams  had  been  skinned,  and  severed  from  the  body, 
in  a  manner  which  showed  that  it  had  been  done  with  a 
knife,  or  some  other  sharp  instrument.  When  witness  saw 
it,  it  had  been  dead  about  three  days,  and  the  dogs  had  been 
eating  it.  It  was  lying  in  the  field  of  said  Thomas  Peters, 
about  two  hundred  and  fifty  yards  from  his  house,  and  about 
three  hundred  and  fifty  yards  from  the  defendant's  house. 
There  were  two  othei* families  of  negroes  living  on  said  place, 
besides  defendant,  and  about  one  hundred  and  fifty  yards 
further  off  from  where  he  found  the  hog  than  the  defendant 
lived.  On  the  same  day,  after  finding  the  hog,  witness 
arrested  the  defendant,  who  thereupon  told  him,  that  the 
other  boys  were  as  deep  into  it  as  he  was,  but  he,  poor  devil, 
had  all  the  blame  to  bear ;  that  he  killed  the  hog  accidentally ; 
that  he,  Granville  Blakely  and  Lafayette  Davidson  were  driv- 
ing out  of  a  lane,  which  belonged  to  said  Peters,  and  had  a 
pair  of  bars  at  the  end,  a  lot  of  hogs  belonging  to  witness, 
and  at  the  request  of  said  Peters,  to  whom  they  were  em- 
ployed as  agricultural  laborers ;  that  in  driving  said  hogs 
out  of  said  lane,  the  one  killed  broke  away  from  the  others, 
and  ran  past  him ,  and  that  he  threw  at  it  an  old  axe,  which 
he  had  just  picked  up,  and  accidentally  killed  it.  Thome* 
Peters,  another  witness  for  the  State,  testified,  in  substance, 
as  follows :  On  the  16th  July,  1876,  about  nine  or  ten  o'clock, 
witness  was  riding  through  his  plantation,  and  met  the  de- 
fendant and  Granville  Blakely,  both  of  whom  were  in  his 
employment,  in  his  field,  near  the  place  where  the  hog  was 
found,  and  coming  from  that  direction,  and  asked  them  if 
they  had  seen  any  hogs  in  the  field  ,  to  which  they  replied, 
that  they  had  not.  Witness  then  passed  on,  but  returned 
in  about  half  an  hour,  and  was  met  by  the  defendant,  with 
Granville  Blakely  and  Lafayette  Jones  ;  and  defendant  then 
told  him  voluntarily,  and  before  he  (witness)  had  said  any- 
thing to  him,  that  he  had  accidentally  killed  one  of  Mr. 
James's  hogs.  After  he  met  defendant  the  first  time,  but 
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beforo  defendant  told  him  this,  witness  had  found  the  hog  in 
the  swamp  in  his  field.  At  the  time  witness  found  it,  its  ears 
had  not  been  cut  off,  its  hams  had  not  been  skinned,  and  it 
was  in  all  respects  in  the  same  condition  as  when  first  killed. 
Witness  saw  the  hog  again  the  next  day ;  at  which  time,  its 
ears  had  been  cut  off,  and  its  hams  skinned  and  carried  away. 
GranviUe  Blakely  testified,  in  substance,  as  follows  :  On  the 
morning  of  the  16th  July,  1876,  witness,  Lafayette  Jones  and 
defendant  went  out  into  the  field  of  Mr.  Peters,  to  see  if  there 
were  any  hogs  in  it ;  and  on  their  return,  about  nine  o'clock, 
they  found  a  lot  of  hogs,  belonging  to  D.  M.  James,  in  the 
lane  of  said  Peters,  and  endeavored  to  drive  them  out ;  when 
one  of  them  ran  by  the  defendant,  who  thereupon  threw  an 
old  axe  at  it,  and  killed  it.  Defendant  then  exclaimed,  'I 
have  killed  one  of  Mr.  James's  hogs,  and  I  am  sorry  of  it. 
Let  us  put  it  out  of  the  way,  as  it  is  of  no  use  to  any  body. 
I  will  tell  Mr.  Peters  about  it.  They  are  all  white  folks,  and 
will  fix  it.'  Defendant  then  carried  the  hog  to  the  swamp 
near  by,  and  witness  heard  him  tell  Mr.  Peters,  a  short  time 
afterwards,  that  he  had  accidentally  killed  the  hog." 

"  This  being  all  the  evidence,  the  court  charged  the  jury, 
ex  mero  motu,  that  if  they  should  believe,  from  the  evidence, 
that  the  defendant  killed  the  hog  accidentally,  and  put  it  in 
the  swamp  for  concealment,  and  not  with  the  felonious  intent 
to  convert  it  to  his  own  use,  or  with  intent  to  deprive  the 
owner  of  his  property  therein ;  still,  if  they  should  believe 
from  the  evidence,  beyond  a  reasonable  doubt,  that  he  after- 
wards went  to  the  place  where  he  had  carried  the  hog,  and 
there  feloniously  took  and  carried  away  the  same,  or  any 
part  thereof,  he  would  be  guilty  as  charged  in  the  indictment. 
To  this  charge  the  defendant  excepted." 

W.  M.  McMATH,  for  the  defendant,  cited  Hex  v.  Ifottowny, 
1  Car.  &  Payne,  127 ;  Bishop  on  Criminal  Law,  vol.  1,  §  314. 

JNO.  W.  A.  SANFOED,  Attorney-General,  for  the  State. 

MANNING,  J.— The  act  of  February  20, 1875,  "to  amend 
section  3706  of  the  Revised  Code,"  declares  a  person  who 
steals  any  of  the  animals  therein  designated,  among  which 
"hog"  is  specified,  "or  any  part  of  an  outstanding  crop  of 
corn  or  cotton,"  or  "  any  personal  property,  other  than  that 
hereinbefore  enumerated,  exceeding  twenty-five  dollars  in 
value,"  guiltv  of  grand  larceny ;  and  that  on  conviction  he 
shall  be  punished  accordingly.  By  the  animals  designated 
in  this  act  are  meant  live  beasts,  not  the  carcases,  or  bodies 
of  those  that  have  been  killed.  The  stealing  of  one  of  these 
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would  not  be  grand  larceny,  unless  it  exceeded  twenty-five 
dollars  in  value. 

From  the  evidence  in  this  cause,  the  jury  might,  perhaps, 
infer  that  defendant  did  not  entertain  the  intent  to  appropri- 
ate to  his.  own  use  the  hog  which  is  the  cause  of  this  prose- 
cution, when  he  killed  it.  The  testimony  of  some  of  the 
witnesses  is,  that  he,  with  some  companions,  was  endeavor- 
ing to  turn  back  and  drive  out  of  a  lane,  leading  toward  the 
crops  they  were  cultivating,  this  and  some  other  hogs,  when 
this  one,  in  dashing  by,  was  killed  by  an  axe,  which  defend- 
ant had  in  his  hand,  and  threw  at  the  hog.  The  body  was 
then,  some  of  the  witnesses  who  were  present  say,  dragged 
into  the  woods,  or  swamp,  to  be  put  out  of  sight,  and  left 
there  ;  and  defendant,  shortly  afterwards,  told  Mr.  Peters,  a 
^rhite  man,  whose  land  he  was  cultivating,  of  the  killing  of 
the  hog,  and  that  he  had  done  it  accidentally.  If  the  animal 
was  not  killed  with  the  intent,  then  entertained,  of  stealing 
it,  or  some  part  of  its  carcase,  but  the  act  was  in  truth  done 
without  any  such  purpose,  though  recklessly,  the  subsequent 
cutting  and  taking  away  by  the  defendant  of  a  part  of  the 
body,  in  the  course  of  the  night  following,  or  the  next  day, 
would  not  make  him  guilty  of  grand  larceny,  the  whole  hog 
being  of  the  value  of  only  six  dollars.  It  is  the  live  hog  that 
he  must  intend  to  steal  (which  he  may,  of  course,  do  by  kill- 
ing it  and  then  taking  it  away),  that  constitutes  grand  larceny 
in  such  a  case.  But,  if,  after  it  is  killed,  no  matter  by  whom, 
if  not  done  by  the  defendant,  or  some  one  with  whom  he  is 
conspiring,  with  intent  to  steal  the  body,  or  some  part  of  it, 
a  purpose  is  afterwards  formed,  and  carried  into  effect,  of 
taking  and  carrying  away  a  part  of  the  meat,  the  person 
guilty  of  this  is  not  guilty  of  grand  larceny,  or  of  stealing  a 
"  hog,"  within  the  meaning  of  the  statute.  The  act  of  tres- 
pass, and  the  felonious  intent,  do  not  so  co-exist,  as  to  make 
the  offender  guilty  of  that  crime. — See  1  Bishop  on  Or.  Law, 
(3d  ed.)  §  366  [314],  and  cases  cited  in  note.  It  ought,  there- 
fore, to  have  been  referred  to  the  jury,  to  determine  whether 
or  not  defendant,  when  he  killed  the  hog,  did  so  with  the 
intent  of  appropriating  it,  or  any  part  of  it,  to  his  own  use, 
or  the  use  of  some  body  else,  not  the  owner,  or  of  depriving 
the  owner  thereof.  If  he  did,  he  would  be  guilty,  according 
to  the  statute,  of  grand  larceny ;  otherwise,  he  would  not  be. 

The  charge  of  the  circuit  judge  was,  consequently,  errone- 
ous; and  the  judgment  must  be  reversed,  and  the  cause 
remanded.  Let  the  defendant  remain  in  custody,  until  dis- 
charged by  due  course  of  law. 
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Stolleiiwerk  v.  The  State. 

Indictment  for  Larceny. 

1.  Description  of  animal  stolen. — "A  yearling,  of  the  value  of  six  dollars,'' 
without  the  addition  of  any  other  descriptive  words,  is  not  a  sufficient  descrip- 
tion of  the  animal  stolen,  in  an  indictment  for  grand  larceny  under  the  act 
approved  February  20,  1875,  amending  section  3706  of  the  lievised  Code  (Sess. 
Acts  1874-5,  p.  2GO)  ;  iior  can  the  indictment  be  sustained  as  a  charge  of  petit 
larceny. 

* 

FEOM  the  Circuit  Court  of  Lowndes. 

Triad  before  the  Hon.  JAMES  Q.  SMITH. 

The  indictment  in  this  case  was  found  at  the  November 
term  of  said  court,  1875,  and  contained  but  a  single  count, 
which  charged  that  the  defendant  "  did  feloniously  steal,  take, 
and  carry  away  a  yearling,  of  the  value  of  six  dollars,  the 
personal  property  of  B.  "Wollfe."  The  defendant  pleaded  not 
guilty,  without  making  any  objection  to  the  indictment ;  but, 
after  conviction,  he  moved  in  arrest  of  judgment,  on  the 
ground  that  the  indictment,  in  its  description  of  the  animal 
stolen,  was  too  indefinite  to  sustain  a  conviction.  The  court 
overruled  the  motion,  holding  the  indictment  good  as  a 
charge  of  petit  larceny,  though  insufficient  as  a  charge  of 
grand  larceny  under  section  3706  of  the  Revised  Code,  as 
amended  by  the  act  approved  Februaiy  20,  1875.  The  jury 
having  returned  a  verdict  of  guilty,  the  court  sentenced  the 
defendant  to  hard  labor  for  the  county  for  the  term  of  twelve 
months.  The  overruling  of  the  motion  in  arrest,  and  the 
judgment  of  the  court,  are  now  urged  as  error. 

WATTS  &  SONS,  for  the  defendant. 

JNO.  W.  A.  SANFOJRD,  Attorney-General,  for  the  State. 

STONE,  J. — Any  animal  in  the  second  year  of  its  growth 
is  a  "yearling."  The  description  in  the  present  indictment 
is  too  indefinite.  It  may  include  many  animals,  for  the  steal- 
ing of  which  the  act  of  February  20,  1875,  does  not  provide. 
If  the  indictment  had  charged,  that  the  animal  stolen,  de- 
scribing it,  was  "an  animal  of  the  cow  kind,"  it  would  have 
been  sufficient.  Nor  is  the  indictment  a  sufficient  charge  of 

petit  larceny.     The  animal  may  have  been  one  which  had  no 
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recognized  money  value.     The  motion  in  arrest  of  judgment 
should  have  been  sustained. 

The  judgment  is  reversed,  and  the  cause  remanded.  Let 
the  prisoner  remain  in  custody,  until  discharged  by  due 
course  of  law. 


Adams  v.  The  State. 

Indictment  for  Burglary  and  Larceny. 

1.  Joinder  of  offenses  in  indictment.  —  In  an  indictment  for  burglary  with 
intent  to  steal,  the  intent  and  the  actual  larceny  may  be  charged  in  the  satuo 
count,  being  but  one  offense  ;  but  counts  for  burglary  and  for  petit  larceny 
cannot  be  joined  in  the  same  indictment. 

2.  Conviction  of  two  or  more  offenses,  under  one  indictment.  —  -Where  the  evi- 
dence discloses  but  a  single  act  or  transaction  on  the  part  of  the  defendant, 
although  the  indictment  charges  distinct  offenses  in  separate  counts,  there  can 
not  be  a  conviction  of  more  than  one  offense. 

FROM  the  Circuit  Court  of  Shelby. 

Tried  before  the  Hon.  JOHN  HENDERSON. 

The  indictment  in  this  case  contained  two  counts  ; 
the  first  charging  that  the  defendants,  Joe  Adams  and 
Chance  Thomas,  "broke  into  and  entered  the  corn-crib,  a 
building  of  French  Nabors,  in  which  corn,  an  article  of  value, 
was  at  the  time  kept  for  use,  with  intent  to  steal  ;"  and  the 
second,  that  they  "feloniously  took  and  carried  away  two 
bushels  of  corn,  of  the  value  of  one  dollar  and  fifty  cents,  the 
property  of  French  Nabors."  The  defendants  demurred  to 
the  indictment,  and  also  moved  to  quash  it,  "  on  account  of 
duplicity,  and  for  a  misjoinder  of  counts,"  but  the  court  over- 
ruled their  demurrer  and  motion  ;  and  they  then  pleaded  not 
guilty.  The  court  charged  the  jury,  on  the  trial,  "  that  the 
defendants  might  be  convicted  on  one  or  both  counts  of  the 
indictment  ;"  to  which  charge  an  exception  was  duly  re- 
served by  the  defendants.  Exceptions  were  also  reserved  by 
the  defendants  to  other  rulings  of  the  court,  which  require 
no  special  notice. 


W.  M.  McMATH,  for  the  defendants,  cited  Bell  & 
v.  The  Slate,  48  Ala.  6.84  ;  J/o<w//  v.  The  State,  8  Ala.  328  ; 
Ben  v.  The  State,  22  Ala.  9  ;  Wharton's  Amer.  Grim.  Law, 
(3d  ed.)  205. 

JNO.  W.  A.  SANFOKD,  Attorney-General,  for  the  State. 
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BRICKELL,  C.  J.— The  theory  of  the  joinder  of  different 
counts  in  an  indictment  is,  that  each  count  alleges  a  distinct 
and  substantive  offense.  In  practice,  generally,  the  joinder 
is  intended  to  meet  the  different  phases  in  which  the  evi- 
dence may  present  the  same  offense.  The  general  rule  is, 
that  counts  for  felony  and  misdemeanor  may  not  be  joined ; 
nor  can  there  be  a  joinder,  where  the  legal  judgment  on  each 
count  would  be  materially  different.  1  Whart.  Or.  Law, 
§  418.  Mere  difference  in  the  severity  of  the  punishment,  if 
the  offenses  are  of  the  same  nature,  belong  to  the  same 
family  of  crimes,  and  are  subject  to  the  same  mode  of  trial 
and  punishment  of  the  same  character,  is  not  an  objection  to 
the  joinder  of  them  in  different  counts.  But,  to  authorize 
the  joinder,  there  must  be  a  concurrence  in  the  nature  of  the 
offense,  the  mode  of  trial,  and  the  character  of  punishment. 
Johnson  v.  State,  29  Ala.  62;  Oliver  v.  State,  37  Ala.  134; 
State  v.  Goleman,  5  Port.  32.  Tested  by  this  rule,  the  present 
indictment,  joining  a  count  for  burglary,  a  felony,  with  a 
count  for  petit  larceny,  a  misdemeanor,  was  subject  to  the 
demurrer  interposed ;  and  the  court  erred  in  overruling  it. 
An  indictment  for  burglary,  with  intent  to  steal,  may,  in  the 
same  count,  aver  the  intent,  and  the  actual  larceny,  without 
being  obnoxious  to  a  demurrer  for  duplicity.  The  aver- 
ment of  the  larceny  is  not  regarded  as  the  averment  of  a 
distinct  offense,  but  merely  as  the  averment  that  the  par- 
ticular burglarious  intent  was  consummated.  Wolf  v.  State, 
49  Ala.  359  ;  Snow  v.  State,  MSS. 

2.  In  the  charge  given  by  the  court,  that  there  could  be  a 
conviction  on  both  counts,  there  was  manifest  error.  The 
evidence  disclosed  but  a  single  transaction — the  breaking 
and  entry  of  the  crib,  stealing  corn  therefrom.  We.  are  not 
aware  of  any  principle,  or  authority,  which  justifies  the 
splitting  it  up  into  two  distinct  offenses,  or  which  commits 
it  to  the  discretion  of  the  jury  to  sever  it,  and  punish  it  ac- 
cordingly. 

It  is  not  necessary  to  consider  any  other  questions  pre- 
sented by  the  record.  They  cannot  arise  again  under  the 
facts  now  presented. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 
The  defendants  must  remain  in  custody,  until  discharged  by 
due  course  of  law. 
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Hinds  v.  The  State. 

Indictment  for  Arson. 

.; 

1.  Averment  and  proof  of  ownership;  variance;  what  is  revisahle* — Ou  n  trial 
under  an  indictment  for  arson,  the  house*burned  being  averred  to  have  be- 
longed to  "Leon  K.,"  while  the  proof  showed  that  it  belonged  to  "  I^eonidas 
B.,"  who  "was  also  known  and  called  by  the  name  of  Leon  II. ;"  no  objection  to 
the  evidence  being  made  in  the  court  below,  and  no  charge  being  asked  and 
refused  as  to  any  supposed  variance  between  the  averment  and  proof  of  owner- 
ship, the  question  of  such  variance  is  not  here  presented  for  decision. 

2.  Leading  questions  to  witness  ;  what  is  revisable.  —  In  the  examination  of 
•witnesses,  the  form  and  manner  of  interrogating  them  must  be  left,  in  a  great 
degree,  to  the  discretion  of  the  presiding  judge  ;  and  the  allowance  by  him  of 
a  leading  question  is  not  revisable  on  error. 

3.  Form  of  question  and  answer,  as  to  state  of  feeling  between  witness  and 
accused. — On  a  trial  for  arson,  the  prosecutor  may  be  asked,    "what  was  the 
state  of  feeling  between  you  and  the  accused  at  the  time  of  the  burning;"  and 
he  may  answer,  "that  it  was  not  good."    There  is  nothing  objectionable  in  the 
form  of  either  the  question  or  the  answer. 

4.  Motive  and  threats  on  part  of  accused;  relevancy  of  evidence  showinrj. — 
Evidence  showing  a  motive  on  the  part  of  the  accused  in  committing  the 
offense  charged,  and  his  threats  against  the  prosecutor,  though  made  several 
months  before  the  commission  of  the  offense,  are  relevant  and  admissible 
against  him. 

FROM  the  Circuit  Court  of  Wilcox. 

Tried  before  the  Hon.  JOHN  K.  HENRY. 

The  indictment  in  this  case  charged  that  the  defendants, 
Jacob  Hinds  and  William  Agee,  "willfully  set  fire  to  and 
burned  the  gin-house  of  Leon  Ratcliff,  which,  with  the  prop- 
erty therein  contained,  was  then  and  there  of  the  value  of 
more  than  five  hundred  dollars."  Said  William  Agee  having 
died,  the  defendant  Hinds  was  put  on  his  trial  alone,  and 
pleaded  not  guilty ;  and  during  his  trial  he  reserved  the  fol- 
lowing bill  of  exceptions :  "  On  the  trial,  there  was  evidence 
showing  that  the  gin-house  burned,  and  about  one  bale  of 
the  cotton  in  it  at  the  time,  was  the  property  of  Leonidas 
Katcliff,  who  was  also  known  and  called  by  the  name  of  Leon 
Katcliff;  that  about  seven  bales  of  the  cotton  burned  be- 
longed to  one  Dick  Robinson,  about  two-thirds  of  one  bale 
belonged  to  one  Kiley,  and  the  rest  of  the  cotton  burned 
amounting  ("amounted?]  to  about  six  bales;  that  the  total 
value  of  the  cotton  in  the  gin-house  at  the  time  it  was  burned 
was  about  $700,  and  the  value  of  the  gin-house  was  about 
$1,000 ;  and  it  was  shown  that  the  gin-house,  with  its  contents, 
was  burned  on  the  night  of  the  19th  December,  1875.  Leon- 
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Idas  Eatcliff,  who  was  the  owner  of  the  gin-house,  was  sworn 
as  a  witness  on  the  part  of  the  State,  and  was  asked  by  the 
solicitor  this  question  :  '  What  was  the  state  of  feeling  be- 
tween you  and  the  defendant  at  the  time  of  the  alleged 
burning  of  the  gin-house?'  The  defendant  objected  to  this 
question,  but  the  court  overruled  his  objection ;  to  which  the 
defendant  excepted.  The  witness  answered,  'that  it  was 
not  good ;'  which  answer  the  defendant  moved  to  exclude 
from  the  jury,  and  excepted  to  the  overruling  of  said  motion. 
The  solicitor  then  asked  said  witness  this  question :  '  State 
any  facts  showing  the  state  of  feeling  between  you  and  the 
defendant.'  The  defendant  objected  to  this  question,  but 
the  court  overruled  his  objection ;  and  to  this  ruling  of  the 
court,  also,  the  defendant  excepted.  The  witness  answered, 
that  the  defendant  was  in  his  employment  in  the  year  1874, 
and  was  indebted  to  him  at  the  end  of  the  year  in  the  sum 
of  about  one  hundred  dollars,  and  was  about  to  remove  his 
corn  and  fodder  away  from  witness'  premises,  to  another 
place  about  two  miles  distant ;  that  he  (witness)  sued  out  an 
attachment,  and  levied  it  on  the  defendant's  corn  and  fodder ; 
that  the  case  came  on  before  a  justice  of  the  peace,  and  was' 
compromised  between  him  and  the  defendant  at  the  trial,  he 
taking  a  part  of  the  corn,  and  releasing  to  the  defendant  the 
rest  of  the  corn  and  the  fodder ;  that  this  compromise  still 
left  the  defendant  indebted  to  him  about  fifty  dollars ;  and 
that  this  attachment  was  sued  out,  and  the  trial  was  had,  in 
January,  or  February,  1875.  The  defendant  moved  to  ex- 
clude this  answer  of  the  witness  from  the  jury,  but  the  court 
overruled  his  motion ;  to  which  decision  and  ruling  of  the 
court,  also,  the  defendant  excepted.  The  State  also  intro- 
duced one  Jim  Miles  as  a  witness,  and  asked  him  this 
question  :  '  Whether  he  had  any  conversation  with  the  de- 
fendant, before  the  burning  of  the  gin-house,  about  a  cow 
that  Dick  Robinson  said  the  defendant  had  killed,  and  which 
Dick  Eobinson  had  told  Mr.  Echols  about."  The  defendant 
objected  to  this  question,  but  the  court  overruled  his  objec- 
tion; to  which  decision  and  ruling,  also,  the  defendant 
excepted.  The  witness  answered,  that  the  defendant  said  to 
him,  Uncle  Dick  Eobinson  told  Mr.  Echols  that  he  (defend- 
ant) killed  Mr.  Echols's  yearling,  and  little  Bill  Eobertson 
told  Mr.  Eatcliff  that  he  was  hauling  off  his  corn  in  the 
night,  and  Mr.  Eatcliff  put  an  attachment  on  his  corn,  '  and 
now,  damn  them,  I'll  get  even  with  them,  if  I  have  to  burn 
up  what  they  make  in  the  gin-house,  gin-house  and  all ;'  and 
that  he  (witness)  said  to  him,  'I  would  not  do  that.'  The 
defendant  moved  the  court  to  exclude  from  the  jury  the  said 
answer  of  the  witness,  but  the  court  overruled  the  motion  ; 
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to  which  ruling  and  decision  of  the  court,  also,  the  defendant 
excepted." 

S.  J.  GUMMING,  for  the  defendant,  argued  the  several  ques- 
tions presented  by  the  exceptions  reserved  as  above  stated, 
and  also  insisted  that  there  was  a  fatal  variance  between  the 
averment  and  proof  as  to  the  name  of  the  owner  of  the  build- 
ing ;  citing  to  this  point  the  following  authorities :  2  Bishop 
on  Criminal  Procedure,  §§  36,  718 ;  Glanfidffs  case,  2  East, 
P.  C.  1034;  Martha  v.  The  State,  26  Ala.  72 ;  Willis  v.  People, 
1  Scam.  (HL)  399 ;  State  v.  Fish,  3  Dutch.  N.  J.  323 ;  People 
v.  Myers,  20  Cal.  76;  Graham  v.  The  State,  40  Ala.  659; 
Boles  v.  The  State,  46  Ala.  204;  Davis  v.  The  State,  52  Ala. 
357;  3  Greenl.  Ev.  §  22. 

JOHN  W.  A.  SANFORD,  Attorney-General,  with  whom  was 
B.  HOWARD,  for  the  State,  cited  Eoscoe's  Crim.  Ev.  95,  967  ; 
Burrill's  Cir.  Ev.  281-3,  290, 336;  Johnson  v.  The  State,  17  Ala. 
625 ;  Notes  v.  The  State,  26  Ala.  31 ;  Dminell  v.  Jones,  13  Ala. 
490;  Jones  v.  Tait,  8  Porter,  476;  Townes  &  O'Brien  v.  Al- 
ford  &  Butler,  2  Ala.  378. 

MANNING,  J. — No  exception  was  taken  to  any  charge 
given  by  the  court  to  the  jury  in  this  cause,  or  to  a  refusal 
of  the  court  to  give  any  charge  asked  to  be  given  on  behalf 
of  defendant.  It  is  therefore  to  be  presumed,  that  the  in- 
structions of  the  circuit  judge  fairly  and  fully  presented  the 
case  in  all  proper  aspects,  and  in  the  light  of  all  the  evidence, 
to  the  jury  for  their  consideration.  The  same  testimony  by 
which  it  was  proved  that  the  gin-house  that  was  burned,  and 
some  of  the  cotton  therein,  was  the  property  of  Leonidas 
Eatcliff,  shows  that  he  "was  also  known  and  called  by  the 
name  of  Leon  Eatcliff,"  to  whom  the  indictment  charges  that 
the  gin-house  burned  belonged.  No  objection  was  made  to 
the  introduction  of  this  evidence ;  the  bill  of  exceptions  does 
not  say  that  there  was  no  other  upon  this  point ;  and  no  ex- 
ception is  made  to  any  charge  given,  or  to  the  refusal  to  give 
any  charge  respecting  it,  in  the  Circuit  Court.  We  do  not, 
therefore,  perceive  any  ground  upon  which  this  court  can 
undertake  to  review  the  action  or  rulings  of  that  court  in 
relation  to  this  matter. — See  Franklin  v.  The  State,  52  Ala. 
414. 

2-3.  The  objection  to  the  form  of  the  question  put  to  one 
of  the  witnesses  for  the  State  whos"e  property  was  burned — 
namely,  "What  was  the  state  of  feeling  between  you  and  the 
accused  at  the  time  of  the  burning?" — was  not  well  taken. 
The  question  was  not  too  leading ;  and  if  it  were  so,  the  rul- 
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ing  of  the  court  allowing  it,  notwithstanding,  would  not  be 
subject  to  review  and  reversal  in  this  court.  The  form  and 
manner  of  interrogating  a  witness  must  be  left  in  a  great 
degree,  if  the  evidence  is  relevant,  to  the  discretion  of  the 
circuit  judge.  Nor  was  it  necessary,  as  here  contended,  that, 
in  the  first  question  put  on  that  subject,  the  inquiry  should 
have  been,  as  to  the  state  of  feeling  on  the  part  of  the  accused 
toward  the  witness,  instead  of  the  state  of  feeling  between 
them.  That  was  a  matter  which  might  be  explained  upon  a 
further  questioning,  either  on  the  examination  in  chief,  or  the 
cross-examination.  The  testimony  of  the  witness  Eatcliff 
was  relevant,  because  it  showed  the  existence  of  the  causes, 
upon  which  the  accused  himself,  according  to  the  testimony 
of  another  witness,  founded  his  subsequent  threats  to  burn 
the  property  destroyed,  and  his  expressions  of  animosity. 
Neither  the  overruling  by  the  court  of  the  objection  to  the 
question  by  which  the  evidence  of  this  matter  was  brought 
out,  nor  the  refusal  of  the  motion  to  exclude  the  evidence, 
was  erroneous.  The  relevancy  of  the  testimony  is  obvious  ; 
its  conclusiveness  or  sufficiency  was  a  matter  for  the  consid- 
eration of  the  jury. 

The  same  observations  are  applicable  to  the  subsequent 
testimony  tending  to  show  ill  feeling  and  threats  on  the  part 
of  the  accused  against  Dick  Eobinson,  whose  cotton  was  in 
the  gin-house,  and  was  destroyed  with  it. 

Let  the  judgment  of  the  Circuit  Court  be  affirmed. 


Morning-star  v.  The  State. 

Indictment  for  Larceny. 

1.  Oriminulinient  necessary  ingredient  of  offense. — A  conviction  cannot  be 
had  of  the  larceny  of  a  stick  of  timber,   "if  the  defendant  had  a  claim  to  it, 
honestly  entertained,  although  he  knew  of  an  adverse  claim  by  another  person." 

2.  Abstract  cJiarge  ;  ichat  iynot. — When  there  is  any  legal  evidence  tending 
to  establish  a  material   fact  in   the  case,    however  weak   or  suspicions   the 
presiding  judge  may  deem  it,  it  is  the  right  of  a  party  to  have  it  passed  on  by 
the  jury,  under  an  appropriate  charge;  and  such  a  charge  cannot  be  refused  as 
abstract 

FROM  the  Circuit  Court  of  Escambia. 

Tried  before  the  Hon.  JOHN  K.  HENRY. 

The  defendant  in  this  case,  Henry  Morningstar,  was  in- 
dicted for  the  larceny  of  "  a  large  stick  of  square  hewn  pine 
timber,  of  the  value  of  fifty  dollars,  the  personal  property  of 
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Mrs.  Nancy  George  ;"  was  convicted,  and  fined  one  hundred 
dollars.  The  bill  of  exceptions  purports  to  set  out  all  the 
evidence  adduced  on  the  trial,  but  it  is  not  necessary  to 
state  it.  The  defendant  asked  the  court,  in  writing,  to  charge 
the  jury  as  follows  :  "  If  the  jury  believe,  from  the  evidence, 
that  the  defendant  had  a  claim,  honestly  entertained,  to  the 
stick  of  timber  in  question,  at  the  time  it  was  cut  and  re- 
moved, he  was  not  guilty  of  larceny  in  cutting  and  removing 
it,  although  he  knew  at  the  time,  and  prior  thereto,  of  an  ad- 
verse claim  by  another  person."  The  refusal  of  this  charge, 
to  which  an  exception  was  reserved  by  the  defendant,  is  the 
only  matter  now  urged  as  error.  The  case  was  before  this 
court  at  its  June  term,  1875,  as  shown  by  the  report  in  52 
Ala.  405. 

HERBERT  &  MURPHEY,  for  the  defendant. 

JOHN  TV.  A.  SANFORD,  Attorney-General,  for  the  State. 

STONE,  J.. — The  charge  asked  in  this  case  asserts  a 
correct  legal  proposition,  and  should  have  been  given,  if 
there  was  any  evidence  before  the  jury  tending  to  prove  "  that 
the  defendant  had  a  claim,  honestly  entertained,  to  the  stick 
of  timber  in  question." — 2  Whar.  Amer.  Or.  Law,  §§  1769, 
1770 ;  Spivey  v.  The  State,  26  Ala.  103 ;  Kirltsey  v.  Fike,  29 
Ala.  208. 

There  was  some  testimony  tending  to  show  that  defendant 
had  some  claim  to  the  timber,  under  his  alleged  purchase 
from  the  "  Jordan  boys."  Whether  he  removed  the  timber 
under  this  claim  ;  whether  he  honestly  believed  he  acquired 
the  timber  by  virtue  of  his  alleged  purchase  ;  or  whether  he 
was  resorting  to  this  claim  of  purchase  as  a  pretext,  were 
questions  for  the  consideration  of  the  jury.  To  the  presiding 
judge  the  testimony  given  may  seem  weak,  or  suspicious,  or 
may  appear  to  be  entirely  overborne  by  other  testimony 
more  satisfactory  to  his  mind.  The  law  has  not  made  him 
the  judge  of  the  weight  of  evidence.  If  the  testimony  be 
legal,  and  pertinent,  and  tend,  no  matter  how  feebly,  to  es- 
tablish any  material  fact  in  the  issue,  it  is  the  right  of  the 
prisoner  to  have  it  passed  upon  under  an  appropriate  charge 
to  the  jury.— 1  Brick.  Dig.  338,  §  42 ;  Traun  v.  Kei/cr,  31 
Ala.  136  ;  Bank  of  Montgomery  v.  Plannett,  37  Ala.  222 ;  M. 
<£•  0.  Railroad  Co.  v.  Hopkins,  41  Ala.  486 ;  Dill  v.  The  State, 
25  Ala.  15.  The  charge  should  ha,ve  been  given. 

Judgment  of  the  Circuit  Court  reversed,  and  cause  re- 
manded. Let  the  prisoner  remain  in  custody,  until  dis- 
charged by  due  course  of  law. 
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Watson  v.  The  State. 

Indictment  for  Larceny. 

1.  Description  of  animal  stolen. — A.  steer  is  an  "animal  of  the  cow  kind," 
within  the  meaning  of  the  statute  approved  February  20,  1875,  amending  sec- 
tion 3706  of  the  Revised  Code  (Sess.  Acts  1874-5,  p.  260);  and  it  may  be  so 
described  by  that  name,  in  an  indictment  under  this  statute,  without  the  ad- 
dition of  any  other  words. 

FROM  the  Circuit  Court  of  Baldwin. 

Tried  before  the  Hon.  H.  T.  TOULMIN. 

The  indictment  in  this  case  charged,  that  the  defendant 
"feloniously  took  and  carried  away  a  steer,  the  personal 
property  of  Mary  O'Neal."  The  defendant  pleaded  not 
guilty,  but  was  found  guilty  by  the  verdict  of  the  jury,  and 
sentenced  to  imprisonment  in  the  penitentiary  for  the  term 
of  two  years.  He  moved  in  arrest  of  judgment,  on  the  ground 
that  the  offense  charged  in  the  indictment,  if  any,  was  only 
petit  larceny ;  but  the  court  overruled  the  motion.  This  is 
the  only  point  here  presented  for  revision. 

D.  C.  ANDERSON,  for  the  prisoner. 

JNO.  "W.  A.  SANFORD,  Attorney-General,  for  the  State. 

BEICKELL,  C.  J.— The  statute  approved  February  20, 
1875,  amendatory  of  section  3706  of  the  Kevised  Code,  con- 
verts the  stealing  of  certain  animals,  and  among  others  a 
"cow,  or  animal  of  the  cow  kind,"  into  grand  larceny,  pun- 
ishable on  conviction  by  imprisonment  in  the  penitentiary, 
or  hard  labor  for  the  county.  The  first  question  raised  in 
the  present  case  is,  whether  a  steer  is  an  "  animal  of  the  cow 
kind,"  within  the  meaning  of  this  statute.  We  entertain  no 
doubt  that  the  statute  was  intended  to  embrace  (and  such  is 
the  popular  signification  of  the  words)  every  animal  which 
is  the  offspring  of  the  female  of  the  bovine  genus  of  animals. 
Steer  and  ox,  in  the  popular  use  of  words,  are  equivalent,  and 
are  used  to  designate  a  castrated  taurine  male,  which  has 
been  brought  under  the  yoke.  It  is,  equally  with  a  heifer, 
an  animal  of  the  cow  kind. — Parker  v.  State,  39  Ala.  365. 

It  is  insisted,  if  this  be  true,  the  indictment  is  insufficient, 
without  an  averment  that  a  steer  is  an  animal  of  the  cow  kind. 
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There  may  be  authorities  found,  which  sustain  the  objection. 
More  recent  authorities  affirm  the  better  rule,  that  if  the 
description  of  the  animal  in  the  indictment  necessarily  brings 
it  within  the  general  words  of  the  statute,  the  indictment  is 
sufficient. — State  v.  Abbott,  20  Vermont,  537 ;  Taylor  v.  Stale, 
6  Humph.  285.  The  statute  provides,  -that  in  an  indictment 
for  the  larceny  of  an  animal,  it  is  sufficient  to  describe  it  by 
such  name  as  in  the  common  understanding  embraces  it. 
E.  C.  §  4138. 

The  judgment  is  affirmed. 


Jacobson  v.  The  State. 

Indictment  for  Betting  at  Cards  in  Public  Place. 

1.  Sufficiency  of  indictment. — An  indictment,  which  charges  that  the  defend- 
ant "didbet&tn  game  with   cards,"  &c.    (Rev.   Code,  §  3622;  Form  No.  29, 
p.  811),  is  sufficient  on  demurrer,  although  it  does  not  aver  that  he  bet  money 
or  other  valuable  thing. 

2.  General  exception  to  entire   charge. — A  general  -exception  to  an  entire 
charge,  consisting  of  several  distinct  paragraphs,  is  not  sufficient  to  reach  any 
minor  defect  in  a  particular  proposition,  to  which  the  attention  of  the  court 
below  is  not  specifically  directed. 

3.  Oral  charge  asked. — The  refusal  of  a  charge  requested  is  not  an  error  for 
which  the  judgment  will  be  reversed,  when  the  record  does  not  show  that  it 
was  reduced  to  writing,  as  required  by  the  statute  (Rev.  Code,  §  2756). 

FROM  the  City  Court  of  Selma. 

Tried  before  the  Hon.  JONA.  HARALSON. 

The  indictment  in  this  case  contained  two  counts,  the  first 
count  being  as  follows  :  "The  grand  jury  charge  that,  before 
the  finding  of  this  indictment,  Martin  Jacobson  did  bet  at  a 
game  with  cards,  or  dice,  or  some  device  or  substitute  for 
cards  or  dice,  at  a  tavern,  inn,  store  house  for  retailing 
spirituous  liquors,  or  house  or  place  where  spirituous  liquors 
were  at  the  time  sold,  retailed,  or  given  away,  or  in  a  public 
house,  highway,  or  some  other  public  place,  or  at  an  out- 
house where  people  resort ;  against  the  peace,"  <fec.  The 
defendant  demurred  to  this  count,  on  the  following  grounds : 
"1st,  because  it  charges  no  offense  known  to  the  laws ;  and, 
2d,  because  it  does  not  allege  that  the  defendant  bet  any- 
thing of  value."  The  court  overruled  the  demurrer,  and  the 
defendant  was  tried  on  issue  joined  on  the  plea  of  not  guilty. 

"  On  the  trial,"  as  the  bill  of  exceptions  states,  "  the  State 
introduced  Y.  L.  Royston  as  a  witness,  who  testified  that  he 
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had  seen  the  defendant,  within  the  last  six  months,  playing 
at  cards  with  ivory  checks,  which  represented  money,  and 
had  himself  played  in  the  same  game  for  a  few  minutes ; 
that  the  playing  was  in  a  room  over  Boylan's  auction  store, 
in  Selma,  which  was  a  room  of  ordinary  size,  provided  with 
chairs  and  tables ;  that  he  did  not  know  whose  room  it  was  ; 
and  that  he  was  there  once  before,  but  did  not  remember 
whether  he  went  by  invitation  or  not.  The  State  then  intro- 
duced T.  C.  Ferguson  as  a  witness,  who  testified  that  he  also 
had  seen  the  defendant,  within  the  last  six  months,  play 
cards,  betting  checks,  which  represented  money;  that  he 
saw  defendant  play  with  said  Royston  at  the  game  spoken  of 
by  him;  that  what  was  won  depended  on  a  count  of  the 
checks  after  the  game  ;  that  the  playing  was  in  a  room'  over 
the  store  of  one  Boylan,  an  auctioneer,  in  Selma ;  that  Boylan 
had  no  control  over  said  room ;  that  there  was  no  connec- 
tion, or  stairway,  leading  from  his  store  to  the  room ;  that 
there  was  a  stairway  from  the  street,  leading  up  to  the  room  ; 
that  the  room  was  rented  as  a  'club-room,'  by  a  party  of  ten 
or  twelve  gentlemen,  each  of  whom  had  a  key,  by  which  he 
could  enter  when  he  pleased,  and  was  kept  for  gaming  pur- 
poses ;  that  a  Mr.  Andrews  kept  the  room ;  that  persons 
went  in  and  out,  but  the  door  was  kept  locked ;  that  people 
went  there  to  play  cards  ;  that  he  had  never  seen  more  than 
ten  or  twelve  persons  in  the  room  at  one  time ;  that  no  one 
could  enter  the  room,  without  being  specially  invited  by 
some  member  of  the  club ;  that  the  door  was  always  kept 
locked  when  playing  was  going  on ;  that  the  room  could  not 
be  seen  from  the  street,  nor  any  bar-room,  and  was  not  in 
any  way  connected  with  any  bar-room,  or  other  public  room 
or  place ;  also,  that  parties  had  frequently  knocked  at  the 
door,  and  had  been  refused  admittance  to  the  room." 

"This  was  all  the  evidence,"  and  the  court  thereupon 
charged  the  jury  as  follows  :  "That  it  was  not  an  unlawful 
thing  to  play  or  bet  at  a  game  with  cards,  at  a  strictly  pri- 
vate place ;  as,  for  instance,  if  any  one  of  you  should  invite 
a  party  of  friends  to  your  house  or  room,  to  spend  an  even- 
ing, and,  during  the  time,  playing  and  betting  at  cards  were 
indulged ;  that  would  be  no  violation  of  law,  for  the  place 
would  be  strictly  private.  The  kind  of  betting  denounced 
by  the  law,  is  that  which  is  indulged  at  one  of  the  places 
named  in  the  statute,  where  playing  and  betting  are  forbid- 
den. Whether  the  room  at  which  the  playing  or  betting  in 
this  case  occurred  is  a  private  or  a  public  place,  must  be  de- 
termined by  surroundings  and  circumstances.  The  proof 
tends  to  show,  that  the  room  was  situated  above  the  public 
auction  house  of  Mr.  Boylan,  in  Selma,  If  you  believe,  from 
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the  evidenco,  that  the  room  had  no  connection  with  his 
store,  although  it  was  in  the  same  building,  and  was  not 
owned  or  controlled  by  him,  but  by  some  other  person,  the 
character  of  the  store  below  would  not  determine  the  char- 
acter of  the  room  above ;  but,  if  the  room  above,  like  the 
one  below  used  as  an  auction  store,  belonged  to,  and  was 
controlled  by  the  same  person,  and  was  part  of  the  same 
establishment,  though  not  opening  the  one  into  the  other, 
the  auction  store  being  a  public  house  or  place,  would  im- 
press that  character  also  on  the  room  above.  But,  if  said 
room  had  no  such  connection  with  said  store  as  would  make 
it  public,  the  jury  must  look  at  other  facts  and  circum- 
stanc.es,  to  determine  the  character  of  the  room — whether  it 
was  a  public  or  a  private  place."  The  judge  here  read  to 
the  jury  an  extract  from  the  opinion  of  this  court,  delivered  by 
C.  J.  DARGAN,  in  the  case  of  Coleman  v.  The  State,  20  Ala.  52 ; 
and  then  added :  "  If  you  believe,  from  the  evidence,  that 
the  room  here  in  question  was  a  place  where  some  ten  or 
twelve  persons  occasionally  gathered  together,  by  invitation, 
for  amusing  themselves,  or  partaking  in  social  enjoyments, 
and  to  which  the  public  had  no  right  to  go  ;  in  other  words, 
if  it  answers  the  description  given  by  Judge  DARGAN  of  a 
private  place,  in  the  foregoing  extract  from  his  opinion,  then 
you  cannot  find  the  defendant  guilty  of  betting  at  a  public 
place."  The  judge  then  read  a  long  extract  from  the  opinion 
of  C.  J.  BBICKELL,  in  the  case  of  Smith  v.  The  State,  52  Ala. 
384 ;  and  added  :  "  The  jury  will  apply  the  law,  as  above  laid 
down  by  the  Supreme  Court,  to  the  room  here  in  question ; 
and  if,  from  the  evidence,  they  believe  that  it  was  a  gambling 
room,  used  and  occupied  for  gambling  purposes,  to  which 
persons  desiring  to  gamble  resorted,  and  was  kept  by  An- 
drews for  such  purposes  as  these,  and  was  frequented  by  a 
club  of  some  dozen  men  or  more  for  gambling  purposes  at 
will,  each  being  provided  with  a  key  to  the  door,  and  visiting 
and  carrying  those  whom  he  chose,  for  the  purpose  of 
gaming, — the  room  would  come  within  the  prohibition  of 
the  statute,  and,  in  legal  contemplation,  would  be  a  public 
place  ;  and  this,  notwithstanding  the  fact  that  the  room  was 
kept  locked  when  playing  was  going  on,  and  was  up  stairs, 
and  surrounded  by  an  air  of  privacy.  For,  the  greater  the 
air  of  secrecy  which  may  have  been  thrown  around  the 
room,  the  greater  may  have  been  the  lure.  It  could  not  be 
tolerated  that,  by  such  devices,  resorted  to,  it  may  be,  for 
the  purpose  of  pleading  it  as  a  private  place,  this  law  could 
be  thus  set  aside." 

"  The  defendant  excepted  to  said  charge,  and  especially  to 
the  use  of  the  word  'strictly,'  wherever  it  occurs  before  the 
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word  'private?  in  the  said  charge ;  and  he  then  requested 
the  court  to  give  the  following  charges,"  &c.;  which  charges 
the  court  refused  to  give,  and  the  defendant  excepted  to 
their  refusal. 

The  overruling  of  the  demurrer  to  the  first  count  in  the 
indictment,  the  charge  given  by  the  court,  and  the  refusal  of 
the  charges  asked,  are  the  matters  now  presented  for  revision. 

No  counsel  appeared  in  this  court  for  the  defendant,  so  far 
as  the  docket  or  the  transcript  shows. 

JNO.  W.  A.  SANFOKD,  Attorney-General,  for  the  State. 

MANNING,  J. — The  first  count  in  the  indictment  in  this 
cause  is  in  the  form  prescribed  for  such  a  case  in  the  Ke- 
vised  Code,  and  the  demurrer  to  it  was  properly  overruled. 

2.  The  charge  of  the  court  placed  the  case  properly  be- 
fore  the   jury,   for  their  consideration ;  and  being  a  long 
charge,  containing  several  distinct  paragraphs,  an  exception 
to  the  whole  does  not  reach  any  minor  defect  in  presenting  a 
particular  proposition  which  is  only  a  part  of  the  charge. 
The  rule  is,  that  the  matter  of  exception  shall  be  so  brought 
to  the  attention  of  the  court,  before  the  retirement  of  the 
jury  to  make  up  their  verdict,  as  to  enable  the  judge  to  cor- 
rect any  error,  if  there  be  any  in  his  instructions  to  them. 
This  is  not  done  by  the   exception  taken  in  the  present 
cause. 

3.  It  has  been  held  by  this  court,  that  it  will  not  reverse 
a  judgment  of  the  Circuit  Court,  for  its  refusal  to  give  a 
•charge  asked,  unless  it  appear  by  the  bill  of  exceptions  that 
such  charge  was  put  in  writing,  as  the  statute  provides. 

Judgment  affirmed. 


Buchanan  v.  The  State. 

Indictment  for  Living  in  Aduttery  or  Fornication. 

1.  Proof  of  marriage. — In  criminal  prosecutions  for  adultery,  marriage  is  a 
necessary  ingredient  of  the  offense,  and  must  be  proved  ;  and  while    the  decla- 
rations and  conduct  of  the  parties  living  together,  holding  out  to  the  world  that 
such  relation  exists  between  them,  are  competent  evidence,  general  reputation 
is  not. 

2.  Charge  as  to  sufficiency  of  evidence. — In  a  criminal  case,  a  charge  which 
instructs  the  jury,  in  effect,  that  they  may  convict  unless  they  can  reconcile 
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all  the  suspicions  facts  proved,  and  make  them  harmonize  with  the  defendant's 
innocence,  is  erroneous. 

3.  Charge,  on  part  of  evidence. — A  charge  requested,  which,  specifying  one  or 
two  of  the  facts  proved,  instructs  the  jury  that  "this,  in  the  absence  of  other 
suspicious  circumstances,  does  not  necessarily  establish  the  crime  "  charged, 
is  properly  refused. 

FROM  the  Circuit  Court  of  Kandolph. 

Tried  before  the  Hon.  JOHN  HENDERSON. 

The  indictment  in  this  case,  which  was  found  at  the  Feb- 
ruary term  of  said  court,  1876,  charged  that  "James  Bu- 
chanan, a  man,  and  Sarah  A.  Holloway,  a  woman,  did  live 
together  in  a  state  of  adultery  or  fornication."  The  defend- 
ants were  jointly  tried,  and  pleaded  not  guilty ;  and  on  their 
trial  -reserved  the  following  bill  of  exceptions  to  several  rul- 
ings of  the  court:  "The  State  introduced  William  Traylor 
as  a  witness,  who  testified,  that  he  was  acquainted  with  the 
defendant  Buchanan,  and  that  said  Buchanan,  when  he  first 
knew  him,  was  living  with  a  woman  said  to  be  his  wife.  The 
defendant,  Buchanan,  objected  to  this  evidence,  on  the  ground 
that,  in  this  case,  marriage  can  not  be  proved  by  hearsay,  or 
by  reputation ;  but  the  court  overruled  the  objection,  and 
allowed  the  testimony  to  go  to  the  jury ;  to  which  said  de- 
fendant excepted.  Said  witness  further  testified,  that  for 
some  time  prior  to  the  Spring  term  of  said  court,  1876,  and 
after  the  woman  said  to  be  his  wife  had  left  him,  said  Bu- 
chanan lived  in  the  same  house  with  his  co-defendant,  Sarah 
A.  Holloway,  whom  he  moved  to  his  house ;  that  the  house 
was  a  double  log-house,  and  had  separate  beds  in  each  end ; 
that  they  lived  in  this  house  for  about  two  years  prior  to- 
said  term  of  the  court ;  that  he,  witness,  never  saw  any 
familiar  relations  between  them ;  that  Mrs.  Holloway  has  a 
daughter  about  fifteen  years  old,  a  son  about  thirteen,  whom 
she  usually  kept  hired  out,  and  another  son  about  six  years 
old,  who,  with  the  daughter,  remained  and  lived  in  the  house 
with  them ;  that  said  Buchanan,  after  said  term  of  the  court, 
removed  into  another  house,  of  one  room ;  that  he,  witness, 
did  not  know  how  they  slept,  and  never  saw  them  go  to  bed. 
To  the  evidence  in  relation  to  the  latter  house,  the  defend- 
ants objected,  on  the  ground  that  the  whole  of  that  time  was 
subsequent  to  the  indictment,  and  therefore  incompetent 
evidence ;  but  the  court  overruled  their  objection,  and  they 
excepted.  Said  witness  further  testified,  that  he  never  at 
any  time  saw  any  acts  of  familiarity  between  them ;  also, 
that  Mr.  Al.  Holloway,  who  was  the  son  of  Mrs.  Sarah  A. 
Holloway,  and  the  son-in-law  of  said  Buchanan,  while  de- 
fendants occupied  the  double  log-house,  lived  in  another 
house  near  by  in  the  yard,  and  in  the  house  with  them  a 
part  of  the  time.  The  State  then  introduced  said  Al.  Hoi- 
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loway,  who  testified,  that  Mrs.  Holloway  is  his  mother,  and 
said  Buchanan  his  father-in-law  ;  that  they  have  been  living 
in  the  same  house  for  about  two  years  ;  that  he  (witness)  and 
his  wife  lived  in  the  house  with  them  about  two  years  ago, 
and  remained  there  a  long  time ;  that  before  his  mother  and 
said  Buchanan  lived  in  the  house  together,  he  knew  a  woman 
who  was  said  to  be  Buchanan's  wife ;  that  he  held  her  out 
as  his  wife,  and  she  was  so  received  and  treated  by  the  com- 
munity in  which  they  then  lived.  The  defendants  objected 
to  this  evidence  in  relation  to  said  Buchanan's  wife,  on  the 
ground  that  it  is  incompetent  to  prove  a  marriage  in  this 
case ;  but  the  court  overruled  this  objection,  and  he  excepted. 
The  witness  testified,  on  cross-examination,  that  his  mother 
made  a  contract  with  Buchanan,  about  the  time  she  went  to 
live  with  him,  by  which  she  was  to  do  his  cooking  and  wash- 
ing, and  he  was  to  pay  her  for  it ;  that  the  defendants  occu- 
pied separate  sleeping  apartments  while  he  lived  in  the  house 
with  them,  his  mother  occupying  one  end  of  the  building, 
and  Buchanan  the  other;  that  he  never  saw  any  acts  of  inti- 
macy between  them,  nor  any  improper  conduct ;  that  while 
he  lived  near  by  in  a  separate  house,  he  often  went  unex- 
pectedly into  the  house  occupied  by  them,  and  after  they 
had  gone  to  bed,  and  always  found  them  in  separate  ends  of 
the  house  ;  also,  that  his  mother  was  a  widow,  that  his  father 
died  about  the  close  of  the  war,  and  that  his  mother  had  a 
boy  child  about  six  years  old. 

"  This  being  all  the  evidence  in  the  case,  so  far  as  neces- 
sary for  a  proper  understanding  of  the  questions  reserved, 
the  court  charged  the  jury,  among  other  things,  as  follows  : 
'The  State  insists,  that  the  proof  in  this  case,  showing  th&t 
the  defendants  lived  in  the  same  house  ;  that  said  Buchan- 
an's wife,  if  ever  he  had  any,  had  left  him  ;  that  the  defend- 
ant Holloway  was  a  widow,  whose  husband  died  about  the 
close  of  the  war ;  that  she  has  not  since  married,  and  is  the 
mother  of  a  boy  about  six  years  old ;  that  the  defendant, 
Buchanan,  had  a  married  daughter  living  with  him  in  the 
same  house,  and  near  by  most  of  the  time — shows  that  any 
contract  between  the  defendants,  by  which  said  Buchanan 
hired  Mrs.  Holloway,  was  a  mere  sham  to  cover  up  their  real 
design  to  live  in  adultery  or  fornication.  Now,  gentlemen  of 
the  jury,  I  tell  you,  if  you  can  reconcile  all  these  facts,  if 
proved,  with  the  innocence  of  the  defendants,  it  is  your  duty 
to  do  so.' 

To  this  part  of  the  general  charge  of  the  court  the  defend- 
ants excepted,  and  then  requested  the  court,  in  writing,  to 
charge  the  jury  as  follows :  '  If  the  jury  believe,  from  the  evi- 
dence, that  said  Buchanan  made  a  contract  with  Mrs.  Hollo- 
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way  to  do  his  washing  and  cooking,  and  for  that  purpose 
moved  her  to  his  house,  this,  in  the  absence  of  other  suspi- 
cious circumstances,  does  not  necessarily  establish  the  crime 
of  adultery  or  fornication.'  The  court  refused  to  give  this 
charge,  and  the  defendants  excepted  to  its  refusal." 

The  several  rulings  to  which,  as  above  stated,  exceptions 
were  reserved  by  the  defendants,  are  now  urged  as  error. 

SMITH  &  SMITH,  for  the  defendants. 

JOHN  W.  A.  SANFOKD,  Attorney-General,  for  the  State. 

STONE,  J. — Adultery  and  fornication,  while  of  the  same 
grade,  are  essentially  different  offenses.  To  commit  the  for- 
mer, one  of  the  parties,  at  least,  must  be,  at  the  time,  a  mar- 
ried person.  Whether,  if  one  of  the  offenders  be  married, 
and  the  other  single,  the  latter  commits  the  offense  of  adul- 
tery or  fornication,  the  authorities  are  not  in  entire  harmony. 
See  Smitlierman  v.  State,  27  Ala.  23 ;  2  Bish.  Cr.  Law,  §§  11, 
12,  and  notes.  The  better  opinion,  however,  seems  to  be, 
that,  in  such  case,  the  married  offender  is  guilty  of  adultery, 
and  the  unmarried  one  of  fornication.  The  offense  of  forni- 
cation proper  is  committed  when  neither  of  the  offending 
parties  is  married. 

In  prosecutions  for  adultery,  marriage  is  a  necessary  ingre- 
dient of  the  offense,  that  must  be  proved.  Declarations  and 
conduct,  holding  out  to  the  world  that  such  relation  does 
exist  between  parties  who  are  living  together,  is  competent 
evidence. — See  Langley  v.  State,  30  Ala.  536.  Reputation,  or 
general  repute,  on  the  other  hand,  is  not  legal  proof  of  mar- 
riage.— Morgan  v.  State,  11  Ala.  289. 

2.  In  criminal  prosecutions,  as  in  ah1  other  jury  trials,  the 
weight  and  sufficiency  of  the  evidence-  are  questions  for  the 
jury,  under  appropriate  instructions  from  the  court.  The 
measure  of  proof  to  authorize  conviction,  in  a  criminal  trial, 
is  greater  than  is  required  in  civil  suits.  In  the  former,  the 
law  requires  that  the  guilt  of  the  accused  shah1  be  fully 
proved.  It  is  not  enough  that  the  weight  of  evidence  points 
to  his  guilt.  It  must  do  more.  It  must  point  to  his  guilt 
with  such  force  and  certainty  as  to  exclude  every  reasonable 
hypothesis  of  innocence.  Unless  the  jury  are  satisfied, 
beyond  all  reasonable  doubt,  of  the  guilt  of  the  accused,  it 
is  their  duty  to  acquit. — 1  Brick.  Dig.  504.  We  think  the 
charge  given  laid  down  a  guide  for  the  jury,  which,  if  fol- 
lowed, must  have  misled  them.  It,  in  effect,  told  them,  that 
they  might  convict,  unless  they  were  able  to  reconcile  all  the 
facts  proved,  so  as  to  show  they  harmonized  with  the  inno- 
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cence  of  the  defendants.  Under  this  charge,  if  the  jury 
found  any  fact  or  circumstance,  suspicious  in  its  character, 
•which  was  not  so  explained  by  the  circumstances,  or  by  other 
testimony,  as  to  leave  it  consistent  and  in  harmony  with  the 
innocence  of  the  defendants,  then  they  could  convict.  It 
thus  cast  on  the  defendants  the  duty  and  necessity  of  ex- 
plaining all  suspicious  circumstances  against  them,  no  matter 
how  inconclusive  they  may  have  been.  Such  is  not  the  law. 
Circumstances  may  point  to  a  party  accused — may  create 
suspicion  of  his  guilt,  and  there  may  be  no  explanation  of 
them  ;  still  they  may  lall  far  short  of  producing  that  satis- 
fied conviction  which  leaves  on  the  mind  no  reasonable  doubt. 
The  burden  is  on  the  State,  to  prove  the  guilt  of  the  accused ; 
and  is  not  necessarily  on  the  defendant,  to  explain  suspicious 
circumstances.  True,  if  the  explanation  be  in  his  power,  and 
he  fail  to  offer  it,  this  will  furnish  an  additional  ground  of 
suspicion  ;  but  suspicion,  without  more,  is  not  enough.  Con- 
viction— conviction  beyond  a  reasonable  doubt — is  what  the 
law  requires. 

3.  The  charge  asked  and  refused  was  too  restricted.  It 
omitted  some  circumstances,  which  the  jury  may  have  thought 
suspicious.  This  charge  was  rightly  refused. — Adams  v.  State, 
52  Ala.  379. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the 
cause  remanded.  Let  the  defendants  remain  in  custody, 
until  discharged  by  due  course  of  law. 


Watson  v.  The  State. 

Indictment  against  Retailer  of  Spirituous  Liquors. 

1.  Constitutionality  of  act  approved  March  ISth,  1875,  "to  render  more  explicit 
and  to  provide  for  the  better  enforcement  of  the  provisions  of  law  in  reference  to  the 
sale  or  giving  away  of  spirituous,  vinous,  or  malt  liquors." — Held,  on  the  authority 
of  A.dler's  case,  at  the  present  term,  that  the  act  approved  March  18,  1875,  en- 
titl'.'d  as  above,  is  not  violative  of  the  constitutional  provision,  contained  in 
the  second  section  of  the  fourth  article,  which  declares  that  "each  law  shall 
contain  but  one  subject,  which  shall  be  clearly  expressed  in  its  title." 

'2.  Judicial  knowledge  of  "kiger  beer." — The  courts  will  take  judicial  notice 
of  the  fact  that  "la/jar  beer,"  commonly  used  as  a  beverage  throughout  the 
country,  is  a  malt  liquor. 

FROM  the  Circuit  Court  of  Pike. 

Tried  before  the  Hon.  H.  D.  CLAYTON. 

The  defendant  in  this  case  was  tried  and  convicted  under 
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an  indictment  which  charged  that  he  "  did  sell  or  give  spir- 
ituous, vinous,  or  malt  liquor,  to  one  Abe  Culver,  a  minor, 
without  the  requisition  of  a  physician  for  medicinal  pur- 
poses." "  On  the  trial,"  as  the  bill  of  exceptions  states,  "  it 
was  proved  that  the  defendant,  within  twelve  months  before 
the  finding  of  the  indictment,  and  in  said  county,  sold  lager 
beer  to  the  person  named  in  the  indictment,  who  was  under 
twenty-one  years  of  age,  and  whose  father  had  authorized 
the  defendant  to  let  him  have  lager  beer  whenever  he  called 
for  it ;  that  this  authority  had  never  been  revoked,  and  that 
the  father  was  not  present  when  the  minor  purchased  and 
drank  said  lager  beer.  This  being  all  the  evidence,  the  court 
charged  the  jury,  at  the  request  in  writing  of  the  solicitor, 
that  they  must  find  the  defendant  guilty,  if  they  believed  the 
evidence ;  to  which  charge  the  defendant  excepted." 

J.  D.  GAEDNEE,  for  the  defendant, 

JNO.  W.  A.  SANFOED,  Attorney-General,  for  the  State. 

BEICKELL,  C.  J. — The  appellant  was  indicted  and  con- 
victed, under  the  statute  approved  March  18,  1875  (Parnph. 
Acts  1874-5,  p.  280),  of  the  offense  of  selling  or  giving  to  a 
minor  spirituous,  vinous,  or  malt  liquors.  The  objection  now 
taken  to  the  constitutionality  of  this  statute,  that  the  sub- 
ject is  not  clearly  expressed  in  the  title,  was  considered  at 
the  present  term,  in  the  case  of  Adler  v.  iState,  and  we  said  : 
"  We  do  not  think  the  objection  to  the  constitutionality  of 
the  act  under  discussion  is  well  taken.  True,  the  title  does 
not  clearly  point  to  all  the  provisions  of  the  act.  The  au- 
thorities above  cited  show  that  this  is  not  necessary.  It 
does,  however,  '  clearly  express,'  that  the  '  sale  or  giving  away 
of  spirituous,  vinous,  or  malt  liquors,'  is  the  subject.  Every 
provision  of  the  statute  falls  within  the  scope  of  this  general 
subject."  We  are  content  with  this  conclusion. 

2.  "  It  is  most  unquestionable,  that  courts  will  take  notice 
of  what  is  within  the  common  experience  or  knowledge  of 
all  men." — 1  Greenl.  Ev.  §  6.  It  is  not,  therefore,  necessary 
to  prove  the  meaning  of  words  in  the  vernacular  language, 
nor  the  meaning  of  terms  which,  from  continuous  use,  have 
acquired  a  definite  signification,  generally,  if  not  universally 
known.  This  court  has  taken  judicial  notice  of  the  nature  of 
lotteries,  and  the  manner  in  which  they  are  conducted. 
Boullemet  v.  State,  28  Ala.  88.  So,-  also,  of  the  business  of  an 
ambrotypist  and  daguerreotypist,  and  photograph  painter. 
Barnes  v,  Inyalh,  39  Ala.  193.  So,  that  the  word  xymlic,  in 
the  civil  law,  very  nearly  corresponds  with  that  of  assignee 
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in  the  common  law.  Lager  beer  is  certainly  universally 
known  here  as  a  malt  liquor ;  and  it  would  be  as  vain  and 
useless  to  offer  evidence  that  such'  is  its  character,  as  that 
whiskey  is  a  distillation  of  grain,  or  wine  of  fermented  juice 
of  the  grape,  or  cider  the  expressed  juice  of  the  apple.  The 
word  is  now  found  in  the  dictionaries  commonly  used ;  and 
from  its  introduction  into  this  county  as  a  beverage,  that  it 
is  a  malt  liquor  is  known  wherever  it  is  drunk,  or  is  an  ar- 
ticle of  commerce.  Courts  cannot  profess  ignorance  of  the 
meaning  of  words  of  popular  use,  and  about  the  signification 
of  which  no  intelligent  member  of  the  community  would 
hesitate.  Evidence  that  lager  beer  was  a  malt  liquor,  was 
not  necessary  to  support  the  indictment. 
Let  the  judgment  be  affirmed. 


Mitchell  v.  The  State. 

Indictment  for  Betting  at  Cards  in  Public  Place. 

1.  Sufficiency  of  indictment. — In  an  indictment  for  betting  at  cards  in  a  pub- 
lic place  (Kev.  Code,  §  3622  ;  Form  No.  29,  p.  811),  it  is  not  necessary  to  aver 
that  the  defendant  bet  money  or  other  valuable  thing. 

2.  Proof  of  character  of  house  or  place  where  playing  was  done.  — A  conviction 
for  betting  at  a  game  of  c^rds,    "at  a  house  or  place  where  spirituous  liquors 
were  at  Oie,  time  sold,"  &c.,  cannot  be  sustained,  when  the  only  evidence  as  to 
the  character  of  the  house  is  that  spirituous  liquors  were  there  sold  at  the  time 
of  the  trial. 

FEOM  the  City  Court  of  Montgomery. 

Tried  before  the  Hon.  JOHN  A.  MINNIS. 

The  ninth  count  of  the  indictment  in  this  case  charged, 
that  the  defendant  "  bet  at  a  game  with  cards,  or  dice,  or  some 
other  device  or  substitute  for  cards  or  dice,  at  a  tavern,  inn, 
store-house  for  retailing  spirituous  liquors,  or  house  or  place 
where  spirituous  liquors  were  at  the  time  sold,  retailed,  or 
given  away,"  &c.  The  defendant  demurred  to  this  count,  be- 
cause it  did  not  allege  that  he  bet  money,  bank-notes,  or 
other  valuable  thing ;  but  the  court  overruled  the  demurrer. 
"  On  the  trial,"  as  the  bill  of  exceptions  states,  "  the  State 
introduced  one  Owens  as  a  witness,  who  testified,  that  the 
defendant,  with  others,  played  at  a  game  of  eucre  for  money, 
at  the  '  Eialto,'  in  the  city  of  Montgomery,  within  twelve 
months  before  the  finding  of  the  indictment,  and  that  the 
betting  commenced  for  cigars  and  whiskey.  One  Harris, 
another  witness  for  the  State,  testified  to  the  same  facts,  and 
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that  the  parties  were  drinking  whiskey  freely  at  the  time. 
One  Payne,  another  witness  for  the  State,  testified,  that  the 
'  liialto  is  situated  on  Market  street  in  the  city  of  Mont- 
gomery, and  that  spirituous  liquors  are  now  retailed  there. 
This  was  all  the  evidence  in  the  case ;"  and  the  defendant 
thereupon  requested  the  following  charge,  with  others,  which 
was  in  writing:  "2.  If  the  evidence  shows  that  the  alleged 
playing  took  place  at  the  'Bialto,'  and  the  only  evidence  as 
to  the  character  of  that  place  is  that  spirituous  liquors  are 
now  retailed  there,  this  is  not  sufficient  evidence  as  to  the 
character  of  the  place  to  warrant  a  conviction  on  the  9th 
count  of  the  indictment."  The  court  refused  to  give  this 
charge,  and  the  defendant  excepted  to  its  refusal. 

GRA.HA.M  &  ARRINGTON,  for  the  defendant. 

JNO.  W.  A.  SANFORD,  Attorney-General,  for  the  State. 

MANNING,  J. — The  indictment  in  this  cause  was  de- 
murred to,  on  the  ground  that  it  does  not  aver  that  defend- 
ant bet  or  hazarded  "  any  money,  bank-notes,  or  other  thing 
of  value  ;"  these  words  being  used  in  the  section  of  the  Code, 
providing  for  the  punishment  of  the  offense  supposed  to  have 
been  committed  by  defendant.  And  it  is  shown  that,  when 
the  original  Code  of  1852  was  compiled,  by  which  the  form 
used  in  this  case  was  first  introduced,  the  words  above  re- 
ferred to  were  not  then  in  the  description  of  the  offense  as  it 
was  defined  in  that  Code.  The  argument  might,  perhaps, 
prevail,  if  it  did  not  appear  from  the  Revised  Code,  that 
when  it  was  prepared  and  adopted,  the  form  of  the  indict- 
ment was  revised  and  amended,  by  an  addition  to  it  so  as  to 
make  it  applicable  to  betting  at  a  game  called  "keno,"  &c., 
for  the  punishment  of  which  provision  was  then  made.  From 
this  it  appears,  that  the  codiflers  and  legislature  considered 
the  charge  that  a  person  "  bet "  at  a  prohibited  game  equiva- 
lent to  saying  that  he  "  bet  or  hazarded  money,  bank-notes, 
or  other  things  of  value,"  at  such  game,  and  that  it  was  not 
necessary  to  specify  these  in  the  indictment.  The  City 
Court  did  not  err  in  overruling  the  demurrer. 

2.  We  are  of  opinion,  however,  that  there  was  no  evidence 
before  the  jury  showing  that  the  "  Bialto,"  when  the  betting 
and  playing  at  cards  were  done,  was  at  that  time  such  a 
place  as  it  was  charged  to  be  in  the  9th  count  in  the  indict- 
ment. Testimony  that  spirituous -liquors  were  sold  there  at 
the  time  of  the  trial,  was  not  evidence  of  the  character  of  the 
place  when  the  playing  was  done  in  it,  perhaps  twelve  or 
eighteen  months  before.  The  court,  therefore,  erred  in  re- 
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fusing  to  give  the  second  instruction  to  the  jury  asked  by  de- 
fendant and  refused. 

For  this  error,  the  judgment  must  be  reversed,  and  the 
cause  remanded. 


Cooley  v.  The  State. 

Indictment  for  Bigamy. 

1.  Proof  of  marriage  &?/  bill  for  divorce. — A  bill  in  equity  for  a  divorce,  not 
Yerined  by  the  oath  of  the  complainant,  is,  like  any  other  unsworn  billr  re- 
garded as  the  mere  suggestion  of  counsel;  and   is  not   competent  evidence 
against  the  complainant  therein,  in  a  subsequent  prosecution  for  bigamy,  to 
prove  his  marriage  with  the  defendant  as  therein  alleged. 

2.  Validity  of  infant's  marriage. — A  marriage,  contracted  by  an  infant  under 
the  age  of  consent — seventeen  years  if  a  male,  and  fourteen  if  a  female— (Bev. 
Code,  §2333),  is  not  absolutely  void,  but  voidable  only;  and,  until  disaffirmed, 
is  a  marriage  in  fact,  and  sufficient  to  support  a  prosecution  tor  bigamy  in 
contracting  a  second  marriage. 

FROM  the  Circuit  Court  of  Randolph. 

Tried  before  the  Hon.  JOHN  HENDERSON. 

The  indictment  in  this  case,  which  was  found  in  February, 
1877,  and  contained  but  a  single  count,  charged  that  the  de- 
fendant, John  B.  Cooley,  "  having  a  wife  then  living,  unlaw- 
fully married  one  Melissa  Cooley."  On  the  trial,  as  the  bill 
of  exceptions  shows,  the  defendant  having  pleaded  not  guilty, 
"  the  State  introduced  one  Muncus  as  a  witness,  who  testi- 
fied, that  on  the  15th  day  of  October,  three  or  four  years 
ago  (he  could  not  recollect  which),  he  was  present,  and  saw 
the  defendant  married  to  one  Susannah  Bradley  ;  also,  that 
he  saw  the  defendant  hold  up  his  hand  before  Dr.  Cantrell, 
and  swear  that  he  was  twenty-one  years  old ;  also,  that  the 
defendant  lived  about  a  week  with  the  woman  he  saw  him 
marry."  The  State  then  introduced  as  evidence  a  bill  in 
chancery  filed  by  the  said  defendant  on  the  28th  day  of 
August,  1876,  for  a  divorce  from  the  said  Susannah  on  the 
ground  of  adultery ;  which  was  offered  in  evidence,  "  as  a 
confession  by  the  said  defendant  that  he  had  married  the 
said  Susannah,  and  had  lived  with  her  about  three  weeks, 
and  to  show  that  said  defendant  was  over  twenty-one  years 
of  age  when  said  bill  was  filed."  The  defendant  objected  to 
the  admission  of  said  bill  as  evidence,  "  on  the  ground  that, 
not  being  sworn  to,  it  was  the  mere  suggestion  of  counsel, 

and  therefore  not  competent  evidence  in  this  case."     The 
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court  overruled  the  objection,  and  admitted  the  evidence; 
and  the  defendant  excepted.  The  defendant's  second  marri- 
age was  admitted.  On  the  part  of  the  defense  it  was  proved, 
by  the  entries  in  the  family  Bible  of  the  defendant's  father, 
that  he  was  born  on  the  17th  day  of  November,  1856 ;  and 
that,  with  the  exception  of  one  week  between  the  15th  Octo- 
ber and  the  17th  November,  1873,  he  ate  and  slept  at  his 
father's  house,  and  did  not  cohabit  with  the  said  Susannah ; 
while  the  State  proved,  in  rebuttal,  by  the  mother  of  the  said 
Susannah,  that  the  defendant  and  the  said  Susannah  "  lived 
together  at  her  house  about  two  weeks  after  the  17th  Novem- 
ber, 1873." 

"This  being  all  the  evidence  necessary  for  a  proper  under- 
standing of  the  questions  reserved,  the  court  charged  the 
jury,  that  if  they  believed,  from  the  evidence,  that  the  de- 
fendant married  the  first  time  before  he  was  seventeen  years 
of  age,  he  might  have  treated  the  marriage  as  a  nullity  at 
any  time  before  he  was  seventeen  years  of  age  ;  but,  if  he  co- 
habited and  lived  with  her  after  he  arrived  at  the  age  of  sev- 
enteen, this  would  be  a  ratification  of  the  marriage,  and  he 
would  be  guilty  as  charged  in  the  indictment." 

The  defendant  excepted  to  this  charge,  and  requested  the 
court,  in  writing,  to  instruct  the  jury  as  follows :  1.  "If  the 
jury  believe,  from  the  evidence,  that  the  defendant  was  un- 
der seventeen  years  of  age  when  he  married  Susannah  Brad- 
ley, he  is  not  guilty,  and  the  jury  must  acquit  him."  2.  "  If 
the  defendant  was  under  seventeen  years  of  age  at  the  time 
of  said  first  marriage,  then  said  marriage  was  void,  and  in- 
capable of  ratification."  2.  "  If  the  defendant  was  under 
seventeen  years  of  age  at  the  time  of  his  first  marriage,  then 
he  could  not  ratify  said  marriage  until  he  arrived  at  the  age 
of  twenty-one  years."  4.  "To  constitute  a  ratification  of  a 
contract,  the  party  alleged  to  have  ratified  it  must  be  shown 
by  evidence  to  have  done  so  willingly  and  understandiugly." 
The  court  refused  each  of  these  charges,  and  the  defendant 
excepted  to  their  refusal. 

SMITH  &  SMITH,  for  the  defendant. — The  statute  law  of  this 
State  declares,  that  males  under  seventeen,  and  females  un- 
der fourteen  years  old,  "  are  incapable  of  contracting  marri- 
age.'— 'Eev.  Code,  §  2333.  This  statute  changes  the  rule  of 
the  common  law,  which  allowed  experimental  marriages  by 
infants,  and  renders  marriages  contracted  by  parties  under 
the  prescribed  age,  not  voidable  merely,  but  absolutely  void, 
and  incapable  of  ratification. — Cooley's  Blackstone,  vol.  1. 
435,  433  ;  Gat/iinyx  i:  H'Mia-ms,  5  Ired.  487  ;  Story  on  Agency, 
§  240 ;  47  Ala.  143.  But,  whether  such  marriage  be  void  or 
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voidable,  it  could  not  be  ratified  until  after  the  party  had 
arrived  at  the  age  of  consent. — Bishop  on  Marriage  and  Di- 
vorce, §§  59, 194, 196. 

JNO.  W.  A.  SANFORD,  Attorney-General,  for  the  State,  cited 
the  case  of  Beggs  v.  The  State,  at  the  present  term. 

STONE,  J. — Bills  in  equity,  not  verified  by  the  complain- 
ant, are  regarded  as  the  suggestions  of  counsel,  and  are  not 
evidence  of  any  fact  alleged  in  them,  between  the  same,  or 
other  parties,  in  another  suit. — Stetson  v.  Goldsmith,  30  Ala. 
602,  606-607  ;  1  Brick.  Digest,  829,  §  353.  The  Circuit  Court 
erred,  in  allowing  the  bill  in  chancery,  filed  by  defendant  for 
divorce,  to  be  read  in  evidence. 

2.  In  the  case  of  Beggs  v.  The  State,  at  the  present  term, 
there  is  a  full  discussion  of  the  question,  -whether  the  marri- 
age of  a  person  within  the  age  of  consent  is  void  or  voidable, 
"We  held,  that  such  marriage  was  only  voidable ;  and  that 
"  until  disaffirmance,  it  is  a  marriage  in  fact,  and  the  second 
marriage  of  either  party  is  bigamy."  The  rulings  of  the 
Circuit  Court  in  the  matter  of  the  charges  given  and  refused, 
as,  shown  by  this  record,  are  in  accordance  with  the  principles 
declared  in  Beggs  v.  The  State,  and  are  free  from  error. 

For  the  single  error  above  pointed  out,  the  judgment  of 
the  Circuit  Court  is  reversed,  and  the  cause  remanded.  Let 
the  prisoner  remain  in  custody,  until  discharged  by  due  course 
of  law. 


May  v.  The  State, 

Indictment  for  Burglary. 

1.  Wlten  error  or  appeal  lies. — An  order  ot  the  Circuit  or  City  Court,  hoM- 
ing  the  accused  to  answer  an  indictment,  if  one  should  be  preferred  against 
him,  is  not  such  a  judgment  as  will  support  an  appeal  or  writ  of  error  to  this 
court. 

2.  Veedid  of  <juilty  on  one  count,  in  indi.dm?,nt  containing  several. — A  verdict  of 
guilty  on  one  count  only,  where  the  indictment  contains  several  counts,  ope- 
ziites  an  acquittal  as  to  the  others;  and  if  the  judgment  be  arrested,  on   ac- 
count of  the  insufficiency  oi  that  count,  a  new  indictment  can  only  be  pre- 
ferred for  the  offense  therein  charged. 

FROM  the  City  Court  of  Mobile.  . 

Tried  before  the  Hon.  O.  J.  SEMMES. 

The  defendant  in  this  case,  Edmund  May,  was  indicted  for 

VOL.  LT. 


OF  ALABAMA.  165 

[May  v.  The  State.] 

burglary  in  breaking  into  and  entering  a  "  hen-house,"  the 
property  of  Manuel  Forcheimer,  with  intent  to  steal.  The 
indictment  contained  three  counts,  in  which  the  house  broken 
into  was  described  as — 1st,  "a  building  within  the  curtilage  of 
the  dwelling-house ;"  2d,  "a  building,  structure,  or  inclosure, 
commonly  known  and  described  as  a  hen-house,  within  the 
curtilage  of  the  dwelling-house  ;"  and,  3d,  "the  hen-house  of 
.Manuel  Forcheimer,  in  which  goods,  wares,  merchandise,  or 
other  valuable  things,  to-wit,  one  dozen  hens,  of  the  value  of 
fifty  cents  each,  and  one  rooster,  of  the  value  of  fifty  cents, 
were  at  the  time  kept  for  use,  sale,  or  deposit"  On  the  trial, 
the  jury  returned  a  verdict  of  "  guilty  as  charged  in  the  third 
count."  Afterwards,  the  defendant  moved  in  arrest  of  judg- 
ment, "  on  the  ground  that  the  third  count  charged  no  of- 
fense ;"  and  the  court  sustained  the  motion.  The  defendant 
then  asked  to  be  discharged,  but  the  court  refused  to  dis- 
charge him,  and  ordered  him  to  be  held  in  custody  to  answer 
a  new  indictment ;  to  which  ruling  the  defendant  excepted, 
and  he  here  assigns  it  as  error. 

ALEX.  McKiNSTEY,  for  the  prisoner,  contended  that  the  ver- 
dict amounted  to  an  acquittal  as  to  the  first  and  second 
counts,  and  the  defendant  could  not  be  held  to  answer  a  new 
indictment :  citing  Bell  &  Murray  v.  The  State,  48  Ala.  684 ; 
Coleman  &  Owens  v.  The  State,  3  Ala.  14;  Nancy  v.  The  State, 
(5  Ala.  483  ;  Burns  v.  The  State,  8  Ala.  313. 

JNO.  W.  A.  SANFORD,  Attorney-General,  for  the  State,  cited 
Eev.  Code,  §  4146. 

BEICKELL,  C.  J. — It  is  only  from  a  final  judgment  of 
conviction  that  an  appeal  or  writ  of  error  will  lie  to  this 
court.  E.  C.,  chap.  12,  part  4,  tit.  3.  The  present  appeal  is 
taken  from  a  mere  order  of  the  City  Court  holding  the  appel- 
lant to  answer  an  indictment,  if  one  should  be  preferred  by 
the  grand  jury ;  and  must  be  dismissed. 

It  is  proper,  however,  to  say,  the  verdict  of  the  jury  was 
an  affirmation  of  the  defendant's  innocence  of  the  offenses 
charged  in  the  first  and  second  counts  of  the  indictment,  and 
of  his  guilt  only  of  the  offense  charged  in  the  third  count. 
The  arrest  of  the  judgment,  because  of  the  insufficiency  of 
the  third  count,  did  not  disturb  the  verdict  on  the  first  and 
second  counts,  nor  lessen  its  force  as  an  acquittal  of  the  de- 
fendant, final  and  conclusive,  of  the  offenses  therein  charged. 
Bdl  d-  Murray  v.  State,  48  Ala.  684.  The  City  Court  was  in 
error  in  holding  the  accused  to  answer  an  indictment  em- 
bracing these  offenses ;  and  if  such  indictment  should  be 
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found,  a  plea  of  former  acquittal  would  be  a  full  answer  to  it, 
and  afford  the  appellant  ample  protection. 
The  appeal  is  dismissed. 


Williams  v.  The  State. 

Indictment  for   Vagrancy. 

1.  Judgment  imposing  additional  hard  labor  for  fine  and  costs. — When  a  fine  is 
the  only  punishment  imposed,  and,  the  fine  and  costs  not  being  paid  presently, 
a  sentence  to  hard  labor  is  imposed  by  the  court,  the  term  of  labor  for  the  fine 
is  fixed  by  section  3760  of  the  Revised  Code,  while  section  4061  regulates  the 
term  for  the  unpaid  costs. 

FKOM  the  City  Court  of  Montgomery. 

Tried  before  the  Hon.  JOHN  A.  MINNIS. 

The  defendant  in  this  case,  Aaron  Williams,  was  indicted 
for  vagrancy ;  pleaded  not  guilty ;  was  convicted,  and  fined 
ten  dollars  by  the  verdict  of  the  jury ;  and  the  fine  and  costs 
not  being  paid  or  secured,  the  court  sentenced  him  "  to  per- 
form hard  labor  for  the  county  of  Montgomery  for  ten  days 
for  the  fine,  and  at  the  rate  of  ten  cents  per  day  for  the  costs 
until  paid,  making  two  hundred  and  forty-eight  days  hard 
labor  for  the  costs,  and  two  hundred  and  fifty-eight  days  in 
the  aggregate."  The  defendant  objected  to  the  latter"part 
of  this  judgment,  and  it  is  the  only  matter  here  urged  as 
error. 

EDWIN  F.  JONES,  for  the  defendant.— When  the  punishment 
imposed  on  conviction,  whether  by  the  court  or  the  jury,  is 
hard  labor  for  the  county,  and  an  additional  term  of  hard 
labor  is  imposed  by  the  court  to  cover  the  unpaid  costs,  the 
duration  of  such  additional  term  is  regulated  by  section  4061 
of  the  Revised  Code.  But,  when  a  fine  is  the  only  punish- 
ment imposed,  the  term  of  additional  hard  labor  which  may 
be  imposed  is  regulated  by  section  3760 ;  and  this  covers 
both  the  fine  and  the  costs.  These  two  sections  are  in  pari 
materia,  and  are  to  be  construed  as  parts  of  one  and  the 
same  statute.  They  were  in  fact  adopted  at  the  same  time, 
being  sections  213  and  511  of  the  Penal  Code  of  1866 ;  and 
the  amending  act  of  February  16,  1867,  only  made  the  latter 
section  apply  to  all  costs,  instead  of  "the  costs  of  State  wit- 
nesses and  judge's  fees,"  as  it  originally  provided.  This  con- 
struction was  virtually  adopted  in  the  case  of  Morgan  v.  The 
State,  4:7  Ala.  36,  where  the  defendant  paid  the  fine  assessed 
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against  him,  and  was  sentenced  to  hard  labor  for  the  unpaid 
costs  under  section  3760. 

JOHN  W.  A.  SANFORD,  Attorney-General,  for  the  State. 

MANNING,  J.— While  the  different  sections  of  the  He- 
vised  Code  should  be  so  construed  as  to  make  them,  when  it 
can  be  done,  harmonize  with  one  another,  to  hold  that  one 
section  of  it  must  be  interpreted  by  reference  to  every  other, 
with  as  much  critical  severity  as  if  they  were  sections  of  a 
single  ordinary  statute,  would  be  establishing  too  strict  a  rule 
on  the  subject.  It  is  well  known  that  many  acts  were  passed 
after  the  adoption  of  the  original  Code  of  1852,  that  were 
supplementary  to,  as  well  as  many  that  were  merely  amend- 
atory of  its  provisions.  Of  the  former  sort  was  the  act  of 
the  16th  of  February,  1867,  which  is  incorporated  as  section 
4061  into  the  Revised  Code.  Previously  to  that  date,  it  had 
been  provided,  as  set  forth  in  section  3760,  that  if  a  person, 
convicted  of  an  offense,  did  not  pay,  or  secure  to  be  paid,  the 
fine  and  costs  which  he  was  adjudged  to  pay,  he  might  be 
imprisoned ;  and  the  duration  of  his  imprisonment  was  to  be 
determined  by  the  amount  of  the  fine  as  therein  prescribed. 
By  the  statute  embodied  in  section  4061,  the  unpaid  costs 
were  also  to  be  considered  in  determining  the  length  of  time 
the  convict  should  be  sentenced  to  imprisonment  or  hard 
labor.  One  of  these  sections  does  not  take  the  place  of  the 
other,  as  the  entire  enactment  on  the  matter  to  which  they 
relate,  but  the  later  one  is  supplementary  to  the  earlier  ;  and 
in  Caldivell  v.  The  State,  at  the  present  term,  it  has  been  held 
that  section  4061  was  not  in  violation  of  the  constitution. 

The  judgment  of  the  court  below  must  be  affirmed. 


Mcliityre  v.  The  State. 

Indictment  for  Violation  of  Revenue  Law. 

1.  Sufficiency  of  indictment  in  statement  of  time. — In  an  indictment  under  the 
revenue  law  of  1875  (Sess.  Acts  1874-75,  3-47),  for  being  engaged  in  "the  busi- 
ness of  taking  pictures,"  without  the  license  required  by  that  law,  the  indict- 
ment being  found  in  July  of  that  year,  an  averment  that  the  defendant  en- 
gaged in  tho  business  "before  the  finding  of  "this  indictment,"  without  more, 
is  not  sufficient  ou  demurrer:  the  averment  should   be,  "  before  tho  finding  of 
this  indictment,  find  nftcr  the  first  day  of  April,  1875,"  that  being  the  day  on 
which  a  license  was  first  required. 

2.  Sufficiency  of  new  indictment,  after  quashing  former. — When  an  indictment 
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is  quashed,  and  a  new  indictment  preferred  for  the  same  offense,  as  authorized 
by  the  statute  (Rev.  Code,  $  4146),  the  sufficiency  of  the  new  indictment  must 
b*e  tested  as  if  it  were  found  at  the  same  time  the  former  was  found. 

FROM  the  City  Court  of  Montgomery. 

Tried  before  the  Hon.  JOHN  A.  Mmsis. 

The  defendant  in  this  case  was  indicted,  at  the  July  term 
of  said  court,  1875,  for  carrying  on  "  the  business  of  taking 
pictures,"  without  having  taken  out  a  license  under  the  pro- 
visions of  the  revenue  law  approved  March  19,  1875 ;  but 
that  indictment  was  quashed,  on  motion  of  defendant,  and  a 
new  indictment  was  ordered  by  the  court  to  be  preferred  for 
the  same  offense. — Rev.  Code,  §  4146.  At  the  ensuing  July 
term,  1876,  the  indictment  in  the  present  case  was  found, 
which  charged,  in  its  first  count,  that  the  defendant,  "  before 
the  finding  of  this  indictment,  did  engage  in,  or  carry  on,  the 
business  or  profession  of  taking  pictures,  without  having  paid 
for  and  taken  out  a  license,"  etc.  The  defendant  demurred  to 
this  count,  but  the  court  overruled  his  demurrer,  and  held 
the  count  sufficient;  and  the  judgment  on  the  demurrer  is 
now  urged  as  error. 

WATTS  &  SONS  for  the  defendant. — The  indictment  is  fatally 
defective  in  its  statement  of  time.  The  only  averment  is, 
that  the  defendant  carried  on  the  business,  etc.,  "  before  the 
finding  of  this  indictment;"  which  means  within  twelve 
months  next  preceding  the  22d  day  of  July,  1876,  the  day 
on  which  the  indictment  was  found  ;  and  thus  construing  the 
indictment,  it  covers  four  months  after  the  repeal  of  the  law 
under  which  it  was  found.  If,  however,  the  indictment  is  to 
be  construed  as  if  found  at  the  July  term,  1875,  it  is  equally 
defective,  because  it  would  then  cover  a  period  of  time 
during  which  no  license  was  required.  It  should  have 
averred  that  the  business  was  carried  on,  etc.,  "before  the 
finding  of  this  indictment,  and  after  the  first  Monday  in 
April,  1875."  It  should  have  averred,  also,  that  the  defend- 
ant carried  on  the  business  for  profit  or  reward,  or  as  a  means 
of  livelihood,  since  that  is  a  necessary  ingredient  of  the 
offense. 

JNO.  W.  A.  SANFORD,  Attorney-General,  for  the  State.— The 
revenue  law  of  1876,  which  repealed  the  law  of  1875,  ex- 
pressly excepts  from  its  repealing  clause  all  "civil  or  crimi- 
nal suits  "  to  enforce  the  provisions  or  penalties  of  the  former 
law.  The  indictment  follows  approved  forms,  and  uses  the 
language  of  the  statute  in  charging  the  offense. — Harris  v. 
The  State,  50  Ala.  127  ;  Weil  v.  The  State,  52  Ala.  19 ;  Batre 
v.  The  State,  18  Ala.  119, 
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STONE,  J.— The  revenue  law,  approved  March  19,  1875 
(Pamph.  Acts  1874-5,  pp.  3,  36),  requires  that  a  license  shall 
be  taken  out  by  many  designated  classes  of  persons,  who 
"  shall  be  engaged  in,  or  carry  on  any  business  or  profession, 
for  the  prosecuting  or  carrying  on  of  which  a 
license  is  by  law  required  to  be  taken  out."  One  of  the 
classes  of  persons  who  are  thus  required  to  take  out  a  license, 
embraces  those  who  are  engaged  in  "  the  business  of  taking 
pictures,  by  whatever  mode,  or  on  whatever  material."  Pamph. 
Acts,  41,  §101. 

This  act,  as  we  have  seen,  was  approved  March  19,  1875. 
That  parties  falling  within  its  provisions  might  have  time  to 
conform  to  its  lequirenients,  the  statute,  in  reference  to  the 
year  of  its  enactment,  1875,  allowed  parties  thus  engaged  in, 
or  carrying  on  such  business  or  profession,  till  the  first  Mon- 
day in  April  to  take  out  such  license ;  and,  in  reference  to 
any  year  after  1875,  till  the  first  Monday  in  March. — See  p. 
36,  §  101.  This  was  an  annual  license,  to  be  taken  out  each 
year,  and  beginning  and  ending  with  the  year.  Until  the 
first  Monday  in  April,  1875,  it  was  no  offense  against  the 
statute  to  be  engaged  in,  or  to  carry  on  any  such  business  or 
profession.  This,  because  the  statute  had  failed  to  require 
this  duty  before  the  named  days.  This,  like  many  other 
misdemeanors,  is  barred  by  the  statute  of  limitations,  unless 
the  prosecution  is  commenced  within  twelve  months  after 
the  commission  of  the  offense.  An  indictment,  in  the  form 
employed  in  this  case,  is,  in  legal  effect,  a  charge  that  the 
offense  was  committed  within  twelve  months  before  the  in- 
dictment was  found. — Ndes  v.  The  State,  26  Ala.  672.  An 
indictment  found  in  July,  1875,  and  making  no  reference  to 
date  of  the  offense,  cannot  be  construed  as  charging  that  the 
business  was  engaged  in  after  the  first  Monday  in  April  of 
that  year.  To  be  sufficient,  the  indictment  should  contain 
this  averment.  The  present,  being  only  a  continuation  of 
the  prosecution  commenced  at  the  July  term,  1875,  the  suffi- 
'  ciency  of  the  new  indictment  must  be  tested  as  if  it  were 
found  at  that  term. 

Lest  this  opinion  may  mislead,  we  feel  it  our  duty  to  say, 
until  the  approval  of  the  act  of  March  19,  1875,  no  license 
was  required  for  engaging  in  the  business  of  taking  pictures. 
We  need  not,  and  do  not  say,  what  would  have  been  the  rule, 
if  the  law,  before  the  enactment  of  that  statute,  had  required 
that  a  license  should  be  obtained  for  engaging  in,  or  carry- 
ing on  the  business  of  taking  pictures.  We  leave  the  ques- 
tion open  until  it  comes  before  us. 

The  demurrer  to  the  first  count  of  the  indictment  should 
have  been  sustained.  The  judgment  is  reversed,  and  the 
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cause  remanded.     Let  the  defendant  remain  in  custody,  until 
discharged  by  due  course  of  law. 


Cain  et  al.  v.  The  State. 

Scire  Facias  against  Bail  on  Forfeited  Recognizance. 

1.  When  bail  are  dicsharged,  by  confinement  of  principal  under  lecjal  process. — 
To  a  scire  facias  on  a  forfeited  recognizance,  it  is  not  a  good  plea  by  the  sure- 
ties, that  their  principal  was,  at  the  time  of  the  rendition  of  the  judgment  nisi, 
confined  in  the  penitentiary  of  another  State,  under  a  conviction  for  felony 
there  hud  before  a  court  of  competent  jurisdiction  ;  for,    non  constat  that  the 
confinement  did  not  terminate  before  plea  pleaded,  or  before  the  rendition  of 
final  judgment.     But  such  confinement,  even  if  it  still  continued,   would  not 
discharge  the  sureties;  since  the  impossibility  of  performance  created  by  act 
of  the  law,  such  as  excuses  the  non-performance  ot  a  condition,  must  be  by  the 
act  of  the  law  which  creates  the  obligation. 

2.  Judgment  final  against  bail;  for  what  amount  rendered. — When  judgment  is 
made  final  against  bail,  the  court  is  authorized  by  the  statute  (Rev.   Code, 
§  4258)  to  make  it  absolute  for  the  full  amount  of  the  penult}',   or  any  part 
thereof,  according  to  the  circumstances  of  the  case;  and  the  confinement  of  the 
principal  in  the  penitentiary  of  another  State  under  a  conviction  for  felony, 
since  it  renders  his  appearance  or  surrender  impossible,  "might  be  a  circum- 
stance inducing  the  court  to  mitigate  the  judgment  to  a  sum  less  than  the 
penalty." 

APPEAL  from  the  Circuit  Court  of  Tuskaloosa. 
Tried  before  the  Hon.  WM.  S.  MUDD. 

H.  M.  SOMERVILLE,  for  appellants. — The  sureties  are  ex- 
cused for  the  non-performance  of  the  condition  of  their  bond, 
when  performance  was  prevented  by  "the  act  of  the  law."- 
Bacon's  Abr.,  tit.  Condition,  2 ;  8  Cowen,  N.  Y.  298-9.  That 
an  arrest  and  imprisonment  for  another  offense  is  the  act  of 
the  law,  see  People  v.  Bartlett,  3  Hill,  N.  Y.  570 ;  Belding  v. 
The  State,  25  Ark.  315;  S.  C.,  4  Amer.  Kep.  27.  The  case  of 
Ingram  v.  The  State,  27  Ala.  17,  sustains  the  same  principle, 
though  it  holds  that  the  sureties  are  not  discharged,  where 
the  subsequent  arrest  and  imprisonment  are  in  the  same 
State  with  the  original  proceeding,  because  they  have  an 
adequate  remedy  by  habeas  corpus.  Where  the  subsequent 
arrest  and  imprisonment  are  in  another  State,  the  authorities 
are  conflicting  on  the  question,  whether  or  not  the  sureties 
are  thereby  discharged;  and  the  Supreme  Court  of  the 
United  States,  by  a  bare  majority  of  four  to  three  judges, 
held  that  they  were  not ;  but  the  weight  of  authority  and  the 

force  of  reasoni  jg,  as  expressed  in  the  dissenting  opinion  of 
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FIELD,  J.,  are  against  that  conclusion,  and  the  decision  was 
by  a  minority  of  the  whole  court. — Taylor  v.  Taintor, 
16  Wallace,  376. 

JNO.  W.  A.  SANFORD,  Attorney-General,  for  the  State,  cited 
Rev.  Code,  §§  4250-51 ;  1  Bishop's  Crim.  Pro.  §§  694-5;  Tay- 
lor v.  Taintor,  16  Wallace,  366. 

BEICKELL,  C.  J. — George  M.  Simpson  entered  into 
recognizance,  with  the  appellants  as  his  'sureties,  to  appear 
at  the  Fall  term,  1875,  of  the  Circuit  Court  of  Tuskaloosa,  to 
answer  an  indictment,  therein  pending  against  him,  for  an 
assault  with  intent  to  murder.  Failing  to  appear,  a  judg- 
ment nisi  was  rendered  on  the  recognizance,  against  him  and 
his  sureties,  and  a  scire  facias  to  show  cause  why  the  judg- 
ment should  not  be  made  final,  returnable  to  the  next  term, 
was  awarded  against  him  and  his  sureties.  The  scire  facias 
having  been  returned  not  found  as  to  him,  but  executed  on  the 
appellants,  they  appeared,  and  pleaded  in  bar,  that  when  the 
judgment  nisi  was  taken,  the  said  George  M.,  the  principal, 
was  in  custody  of  the  lawful  authorities  of  the  State  of 
Arkansas,  confined  in  the  penitentiary  of  that  State,  under 
a  conviction  for  felony,  there  had  before  a  court  of  competent 
jurisdiction.  To  this  plea  the  State  demurred ;  the  demurrer 
was  sustained,  and  final  judgment  rendered  against  the  ap- 
pellants, which  is  now  assigned  as  error. 

We  cannot  doubt  that  the  demurrer  was  properly  sus- 
tained. The  plea  limits  the  confinement  of  the  principal  in 
the  penitentiary  of  Arkansas  to  the  time  of  the  rendition  of 
judgment  nisi.  The  term  of  imprisonment  to  which  he  was 
sentenced  is  not  averred,  and,  consistently  with  every  fact 
stated,  that  term  may  have  expired,  and  he  be  at  liberty  to 
appear  in  obedience  to  his  recognizance,  and  in  exoneration 
of  his  bail,  before  plea  pleaded,  or  the  rendition  of  final  judg- 
ment ;  or,  he  may,  within  the  knowledge  of  his  bail,  have 
returned  to  this  State,  so  that  they  could  have  arrested  and 
restored  him  to  the  custody  of  the  law. 

2.  The  judgment  nisi,  under  the  statute  (R.  C.  §  4258),  is 
not  necessarily  made  absolute  for  the  penalty  of  the  recog- 
nizance, or  wholly  discharged.  The  court,  <i'-c<ird!n<j  to  the 
circumstances  of  the  particular  case,  may  make  the  final  judg- 
ment absolute  for  the  entire  sum  expressed,  or  any  part 
thereof.  The  impossibility  of  the  appearance  of  the  prin- 
cipal at  the  time  of  the  judgment  'nixi,  not  continuing  until 
the  final  judgment,  not  preventing  his  voluntary  appearance, 
or  his  arrest  by  his  bail,  and  surrender,  cannot  excuse  the 
default ;  while  the  fact  of  such  impossibility,  though  it  may 
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not  be  of  the  character  which  will  excuse  entirely,  existing 
when  the  judgment  nisi  was  taken,  and  continuing  until  final 
judgment,  might  be  a  circumstance  inducing  the  court  to 
mitigate  the  judgment  to  a  less  sum  than  the  penalty. 
Such  is  the  purpose  of  the  statute  in  clothing  the  court  with 
the  power  of  rendering  the  final  judgment  for  the  whole,  or 
a  part  only  of  the  penalty,  according  to  the  circumstances  of 
the  particular  case. — Devine  v.  State,  5  Sneed,  623. 

Apart  from  this  consideration,  accepting  the  plea  as  if  the 
averred  impossibility  of  appearance  of  the  principal  not  only 
existed  when  the  judgment  nisi  was  taken,  but  was  cont'.n- 
uous  to  the  day  of  the  final  judgment,  does  it  excuse  the 
breach  of  the  condition  of  the  recognizance  ?  If  the  per- 
formance of  a  condition,  possible  when  made,  becomes  im- 
possible by  the  act  of  God,  or  by  the  act  of  the  obligee,  or 
by  the  act  of  the  law,  the  obligation  is  discharged.  No  act 
of  God — no  act  of  the  State  of  Alabama,  the  obligee  of  the 
recognizance — has  intervened  to  prevent  the  performance  of 
the  condition.  If  performance  has  been  prevented  by  the 
act  of  the  law,  it  is  not  the  act  of  the  law  of  the  State  of  Ala- 
bama. The  laws  of  this  State  authorized  the  execution  of 
the  recognizance,  prescribed  its  condition,  defined  the  extent 
of  its  obligation,  and  the  relative  rights  and  duties  of  the 
parties  to  it.  In  reference  to  this  law,  the  parties  contracted ; 
and  this  law  silently  incorporated  itself  into,  and  became 
part  of  the  contract.  Can  it  be  supposed,  that  the  parties 
contemplated  that  non-performance  of  the  condition  should 
be  excused  by  the  act  of  any  other  law,  than  that  in  reference 
and  in  obedience  to  which  they  contracted'?  Can  a  foreign 
law,  of  which  courts  do  not  take  judicial  notice — enforced 
only  as  matter  of  comity,  when  not  inconsistent  with  our 
laws  and  policy,  and  when  contracts  have  been  made  in  ref- 
erence to,  or  rights  have  vested  under  it,  create  an  impos- 
sibility to  enforce  our  own  criminal  laws,  incapable  of 
enforcement  elsewhere  ?  On  what  principle,  or  on  what  con- 
sideration of  policy,  or  of  comity,  or  of  right  springing  from 
the  constitutional  relations  existing  between  the  several 
States,  shall  the  State  abdicate  the  enforcement  of  its  crim- 
inal laws,  and  award  supremacy  to  the  criminal  law  of  a 
sister  State?  That  is  the  proposition  of  the  plea,  when 
reduced  to  its  last  analysis. 

The  relations  existing  between  the  several  States  ;  the 
facility  of  passing  from  one  to  another,  separated  often  by 
mere  imaginary  lines ;  members  of  a  common  government ; 
the  citizens  of  each  entitled  in  any  or  all  to  rights  and  im- 
munities, and  the  changes  of  residence  from  one  to  another 
which  are  constantly  being  made,  have  often  given  occasion 
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for  the  consideration  of  this  question ;  and  uniformly,  so  far 
as  we  have  discovered,  the  courts  have  decided,  that  the  law 
which  renders  the  performance  impossible,  and  discharges 
the  obligation,  must  be  a  law  of  force  in  the  State  where  the 
obligation  was  assumed,  binding  on  her  authorities.  The 
case  of  Taylor  v.  Taintor,  16  Wall.  366,  is  an  exhaustive  dis- 
cussion of  the  question,  and  the  authorities  bearing  on  it. 
The  same  case  may  be  found  in  36  Conn.  242,  and  4  Amer, 
Rep.  58. 

At  common  law,  when  bail  was  given,  and  the  principal 
relieved  from  the  custody  of  the  law,  he  was  regarded,  not  as 
freed  entirely,  but  as  transferred  to  the  "  friendly  custody  " 
of  his  bail.  They  had  a  dominion  over  him,  and  it  was  their 
right,  at  any  time,  to  arrest  and  surrender  him  again  to  the 
custody  of  the  law,  in  discharge 'of  their  obligation.  They 
were  sometimes  said  to  be  his  jailors.  "Without  process 
specially  addressed  to  them,  in  person,  or  "by  agent,  they 
could  pursue  and  take  him,  in  his  own  house,  though  a  vio- 
lent entry  was  necessary,  or  on  the  Sabbath,  or  follow  him 
into  another  State.  They  were  said  to  have  the  principal 
always  upon  the  string,  and  they  may  pull  it  when  they 
please,  to  surrender  him  in  their  own  discharge.  This  right 
of  bail  is  of  such  importance  that  it  has  been  introduced  into, 
affirmed,  and  regulated' by  our  statutes. — B.  C.  §§  4250,  4251. 
The  surrender,  made  at  any  time  before  the  discharge  of  the 
bail,  exonerates  them  under  these  statutory  provisions.  By 
their  own  act — by  their  voluntary  intervention  in  the  course 
of  the  administration  of  the  criminal  law — they  acquired 
custody  of  the  principal.  If  negligently  they  permitted  him 
to  pass  beyond  the  jurisdiction  of  the  State,  it  was  their  own 
fault,  the  consequence  of  which  they  must  abide,  and  it  can- 
not be  received  as  an  excuse  for  a  breach  of  the  recognizance. 

We  repeat  our  concurrence  in  the  judgment  of  the  Circuit 
Court,  and  it  must  be  affirmed. 


Coleman  v<  The  State. 

Indictment  for  Murder. 

1.  Jwlpnnil  /iH/xM/'n;/  additinttal  hard  later  for  costs. ^ Where  two  defendant 
are  jointly  indicted,  tried,  and  convicted,  and,  the  coats  uot  being  paid 
presently,  are  sentenced  by  the  court  to  additional  hard  labor  (Rev.  Code, 
§  4061),  it  is  error  to  impose  on  each  defendant  such  an  additional  term  of 
hard  labor  "as  will  pay  all  the  costs  and  officers'  fees"  in  the  case,  since  this 
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would  coerce  double  payment  of  the  costs.  The  proper  practice,  in  such  case, 
would  be  to  impose  on  each  defendant  such  additional  hard  labor  only  as 
would  be  sufficient  to  satisfy  one-haJ/  of  the  entire  costs  and  fees. 

2.  Same. — In  imposing  additional  hard  labor  to  cover  costs  and  fees  under 
this  statute,  the  court  should  determine,  and  specify  in  its  judgment  before  the 
adjournment  of  the  term,  the  number  of  days  of  the  additional  sentence. 

FROM  the  Circuit  Court  of  Wilcox. 

Tried  before  the  Hon.  JOHN  K.  HENEY. 

The  defendants  in  this  case,  Anthony  Coleman  and  Har- 
riet Coleman,  were  jointly  indicted  and  tried  for  the  murder 
of  Kobert  Hall,  alias  Robert  Thigpen ;  and  were  convicted 
of  manslaughter  in  the  first  degree.  After  judgment  had 
been  rendered  against  them  in  accordance  with  the  verdict 
of  the  jury,  sentencing  the  former  to  hard  labor  for  the 
county  for  a  term  of  eight  years,  and  the  latter  for  a  term  of 
two  years,  they  were  again  brought  before  the  court,  on  a 
subsequent  day  of  the  term,  and  were  severally  sentenced  to 
an  additional  term  of  hard  labor  to  cover  the  costs.  This 
additional  sentence,  to  which  the  defendants  severally  ex- 
cepted,  is  the  only  matter  now  complained  of  as  error. 

S.  J.  GUMMING,  for  the  defendants. — At  common  law,  in 
criminal  cases,  the  king  neither  received  nor  paid  costs. 
1  Chitty's  Grim.  Law,  825 ;  1  Archb.  Grim.  PL  and  Pr.  (6th 
ed.)  186,  note.  The  same  rule  prevails  in  the  United  States, 
except  as  regulated  by  statute. — Fox  v.  Whitney,  33  N.  H. 
516.  In  a  joint  indictment  against  two  or  more,  one  defend- 
ant is  not  liable  for  the  other's  costs. — Dent  &  lUagruder 
v.  The  State,  42  Ala.  514;  State  v.  McVBlenis,  21  Mo.  274; 
Brown  v.  State,  1  Eng.  Ark.  623.  The  effect  of  the  judgment 
in  this  case  is  to  coerce  a  two-fold  satisfaction  of  the  costs, 
since  each  is  sentenced  to  work  out  all  the  costs;  which  is 
manifestly  unjust,  and  erroneous.  The  judgment  is  also 
erroneous  for  the  further  reason,  that  it  does  not  specify  th  e 
term  for  which  additional  hard  labor  is  imposed.  How  is 
this  term  to  be  fixed,  and  by  whom  ?  And  what  is  the  de- 
fendants' remedy  if  it  is  improperly  determined?  It  is 
insisted,  moreover,  that  the  statute  under  which  this  addi- 
tional sentence  was  imposed  (Eev.  Code,  §  4061),  does  not 
apply  when  the  punishment  is  imposed  by  the  jury  in  their 
verdict.  By  the  act  approved  March  7th,  1876  (Sess.  Acts 
1875-6,  p.  287),  when  the  punishment  is  for  more  than  two 
years,  the  court  cannot  sentence  to  hard  labor,  but  must  sen- 
tence to  the  penitentiary.  Not  having  the  power  to  sentence 
to  the  punishment  of  hard  labor,  how  can  it  impose  addi- 
tional hard  labor  for  costs?  See  Morgan  v.  The  State, 
47  Ala.  34 ;  Wttliaim  v.  Tlie  State,  at  the  present  term. 
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JOHN  W.  A.  SANFORD,  Attorney-General,  for  the  State.— 
Whenever  there  is  a  judgment  and  sentence  to  hard  labor,  if 
the  costs  are  not  presently  paid,  the  court  may  impose  ad- 
ditional hard  labor  to  cover  the  costs  and  officers'  fees. — Rev. 
Code,  §  4061.  It  is  immaterial  whether  the  punishment  be 
fixed  by  the  court,  or  by  the  jury ;  the  sentence  to  hard  labor 
is  the  basis  of  the  additional  sentence.  The  sentence  is  not 
indefinite,  for  the  period  can  be  ascertained  by  a  simple  cal- 
culation; and  that  is  certain  which  can  be  made  certain. 
When  two  or  more  are  jointly  indicted  and  tried,  each  is 
liable  for  all  the  costs  incurred. 

MANNING,  <J. — Appellants  were  found  guilty  of  man- 
slaughter by  the  jury,  who  also  awarded  eight  years  of  hard 
labor  for  the  county  by  defendant  Anthony,  as  his  punish- 
ment, and  two  years  of  hard  labor  for  the  county  by  defend- 
ant Harriet,  as  her  punishment ;  and  the  court  passed 
judgment  upon  each  of  them  accordingly.  A  few  days  after- 
wards, they  were  severally  brought  before  the  court  again, 
and,  "failing  to  pay  the  costs  of  the  prosecution,  or  confess 
judgment  for  the  same,"  the  court,  under  section  4061  of  the 
lievised  Code,  in  separate  judgments,  ordered  that  each 
severally  should  "perform  had  labor  for  the  county,  for  such 
time,  in  addition  to  the  time  fixed  by  the  jury,  as  will  pay  all 
the  costs  and  officers'  fees,  at  eighteen  cents  per  day ;"  to 
which  orders  of  the  court,  appellants,  by  their  counsel,  sev- 
erally excepted. 

The  effect  of  these  orders,  as  the  indictment  and  prosecu- 
tion were  against  both  defendants  jointly,  was  to  require  that 
the  two  should  serve  long  enough  to  pay  by  their  work  twice 
the  entire  amount  of  costs  and  officers'  fees ;  and  as  Harriet's 
term  of  service,  as  a  penalty  for  their  common  crime,  was 
two  years  only,  while  Anthony's  term  was  eight  years,  it 
would  fall  upon  Harriet  to  work  out  all  the  costs  and  officers' 
fees  first,  and  six  years  afterwards  it  would  devolve  on  An- 
thony to  do  the  same.  Manifestly,  therefore,  there  is  error 
in  these  portions  of  the  judgments  of  the  Circuit  Court. 

But  how  should  they  have  been  rendered  ?  Section  4061 
of  the  Kevised  Code  is  as  follows  :  "  If,  on  conviction  before 
the  County,  Circuit,  or  City  Court,  judgment  is  rendered 
against  the  accused,  that  he  perform  hard  labor  for  the 
county,  and  if  the  costs  are  not  presently  paid,  then  the 
court  may  impose  additional  hard  labor  for  the  county,  for  a 
term  sufficient  to  cover  all  costs  and  officers'  fees,  allowing 
not  exceeding  forty  cents  per  diem  for  the  additional  labor 
imposed."  This  contemplates  a  case  in  which  there  is  only 
one  defendant.  How  shall  it  be  adapted  to  a  case  in  which 
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there  are  two  ?  Each  one  is  separately  liable  for  the  total 
costs  incurred  for  their  joint  offense ;  and  it  would  not  be 
unjust  to  make  either  pay  the  whole  in  money.  Of  course, 
though,  the  two  cannot  be  made  to  pay  them  twice.  And  as 
the  enactment  should  be  so  administered  as  to  effect  its 
object  without  undue  imposition  on  either, — in  favoreiti  lib- 
ertatis,  we  are  of  opinion,  that  the  additional  term,  to  which 
each  should  be  subjected,  ought  to  be  so  long  only  as  would 
pay  one-half  the  costs  and  fees.  From  this  service,  though, 
there  should  be  no  discharge,  until  the  expiration  of  the  term, 
or  the  payment  of  all  the  costs,  or  of  all  with  wrhich  they 
were  respectively  chargeable. 

2.  We  are  furthermore  of  opinion,  that  the  duration  of  this 
additional  service  should  be  ascertained  and  fixed  by  the 
court,  before  it  adjourns.  If  there  be  error  in  the  subsequent 
taxation  of  the  costs  and  fees,  it  cannot  be  corrected  before 
the  next  term  of  the  court,  generally  about  six  months  after- 
wards ;  and  in  the  meantime,  a  defendant  may  be  illegally 
restrained  of  his  liberty.  Moreover,  there  should  be  a  time 
judicially  fixed,  during  which  defendant  may  be  held  a  pris- 
oner, so  that,  if  he  be  kept  longer  in  custody,  his  enlargement 
may  be  promptly  obtained  by  the  writ  of  habeas  corpus; 
else,  the  judge  to  whom  the  application  for  this  writ  may  be 
made,  will  be  called  upon  to  decide  what  it  was  within  the 
province  and  duty  of  the  court  before  which  the  trial  was 
had  to  determine.  The  costs  and  fees  should,  therefore,  be 
taxed  (dime alt  though  this  may  sometimes  be),  and  the 
additional  term  of  labor  be  imposed,  before  the  court  ad- 
journs. Better,  in  such  a  case,  that  this  cumulative  service 
required  of  a  convict,  be  for  a  less  period  than  that  which 
would  exactly  satisfy  the  law,  than  a  longer  one. 

The  crime  of  which  appellants  are  convicted,  was  com- 
mitted before  the  passage  of  the  act  of  March  7,  1876,  which 
requires  that  all  persons  punishable  with  hard  labor  for  the 
county,  for  a  term  exceeding  two  years,  under  the  laws  pre- 
viously existing,  shall  be  imprisoned  during  the  same  period 
in  the  penitentiary.  This  statute,  therefore,  is  not  applicable 
to  the  present  case. 

The  judgment  of  the  Circuit  Court,  sentencing  the  appel- 
lants to  hard  labor  for  the  county,  one  of  them  for  eight 
years,  and  the  other  for  two  years,  is  affirmed ;  but  the  orders 
of  the  court,  imposing  additional  terms  of  hard  labor  for 
the  costs  and  officers'  fees,  are  reversed,  and  the  cause  re- 
manded, that  the  proper  orders  may  be  made  by  the  Circuit 
Court  in  their  stead. 
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Ross  v.  The  State. 

Indictment  for  Larceny,  and  Receiving  Stolen  Goods. 

•  1.  Amendment  of  indictment. — An  indictment  for  larceny,  or  for  receiving 
stolen  goods,  may  be  amended,  with  the  consent  of  the  defendant,  in  the  aver- 
ment of  the  Christian  name  of  the  person  to  whom  the  goods  belonged  (Rev. 
Code,  §  4143);  and  the  fact  that  the  defendant  objected  to  the  amendment,  and 
only  consented  to  it  to  avoid  being  bound  over  to  answer  a  new  indictment  at 
the  next  term,  does  not  render  the  allowance  of  the  amendment  in  proper. 

2.  Limitation  and  commencement  of  prosecution. — A  warrant  of  arrest,  issued 
and  returned  by  a  proper  officer,  is  the  commencement  of  a  criminal  prosecu- 
tion (Rev.  Code,  §  3954)  within  the  meaning  of  the  statute  of  limitations. 

FEOM  the  Circuit  Court  of  Lee. 

Tried  before  the  Hon.  JAMES  E.  COBB. 

The  indictment  in  this  case  was  found  at  the  November 
term  of  said  court,  1876,  and  contained  two  counts ;  the  first 
charging  larceny,  and  the  second  the  receiving  of  stolen 
goods  knowing  them  to  have  been  stolen.  In  each  count,  the 
goods  were  described  as  the  personal  property  of  H.  G. 
Williamson.  On  the  trial,  as  the  bill  of  exceptions  shows, 
the  defendant  having  pleaded  not  guilty,  "  the  State  asked 
leave  to  amend  the  indictment,  by  alleging  in  each  count 
that  the  property  belonged  to  J.  E.  Williamson  •  to  which 
the  defendant  refused  to  consent.  The  court  then  announced, 
that  the  State  would  be  allowed  to  dismiss  the  present  prose- 
cution, and  the  defendant  would  be  bound  over  to  answer 
another  indictment,  to  be  preferred  at  the  next  term  of  the 
court.  The  defendant  objected  to  the  ruling  of  the  court, 
and  excepted  to  the  overruling  of  his  objection ;  and  then, 
reserving  his  said  objection  and  exception,  consented,  in  lieu 
of  going  to  jail  in  default  of  bond,  that  said  amendment 
might  be  made;  which  was  accordingly  done." 

"  The  court  charged  the  jury,  among  other  things,  that  in  a 
case  of  petit  larceny,  if  a  warrant  for  the  arrest  of  the  de- 
fendant was  issued  and  returned  by  a  proper  officer,  within 
twelve  months  after  the  commission  of  the  offense,  then  the 
statute  of  limitations  of  twelve  months  would  be  no  bar.  To 
this  charge  the  defendant  excepted." 

H.  C.  LINDSEY,  for  the  defendant. 

JNO.  W.  A.  SANFOKD,  Attorney-General,  for  the  State. 

(13) 
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STONE,  J.— The  Circuit  Court  did  not  err  in  allowing  the 
amendment  of  the  indictment,  so  as  to  set  forth  the  correct 
name  and  description  of  the  person,  whose  property  was 
alleged  to  have  been  stolen. — Eevised  Code,  §  4143 ;  Martha 
v.  The  State,  26  Ala.  72. 

2.  The  court  did  not  err  in  the  charge  given. — Eevised 
Code,  §  3954;  Foster  v.  The  State,  3.8  Ala.  428. 

The  judgment  is  affirmed. 


Goodeii  v.  The  State. 

Indictment  for  Forgery. 

1.  Forgery ;  ichat  writings  are  within  the  statute;  variance  as  to  wane  of  sup- 
posed maker. — A.  writing  in  these  words,  "July  10th,  1876.     Due  Bell  Sims 
twenty  dollars,  at  first  of  August,  1676,"  signed  "  Mr.  Daniel  Threet,"  if  forged 
or  uttered,  with  intent  to  deceive,  in  the  neighborhood  in  which  one  Danid 
Thweatt  lives,  will  support  an  indictment  for  forgery  ;  and  on  a  trial  for  the 
forgery  ot  such  an  instrument,  said  Daniel  Thweatt  may  testify  that  many  of 
his  acquaintances  pronounced  his  name  as  if  it  were  spelled  Threet. 

2.  Same;    constitnerds  of  offense. — To  authorize  a  conviction  for  forgery 
(Bev.    Code,    §§  3635-6),   it  is  not  necessary  that  the  prisoner  shtnild  have 
written  the  instrument ;  if,   with  intent  to  publish  and  utter  it,   he  procured 
another  person  to  write  it,  and  afterwards  uttered  and  published  it  as  genuine, 
he  may  be  convicted. 

3.  Same;  intent. — The  intent  to  deceive  and  defraud  being  a  material  in- 
gredient of  the  offense,  a  charge  is  erroneous  which  withdraws  from  the  jury 
all  consideration  of  the  question  of  intent. 

4.  Cliarrje.  ignoring  venue. — A  charge  to  the  jury  in  a  criminal  case,   which 
ignores  the  proof  of  venue,  or  withdraws  it  from  the  consideration  of  the  jury, 
is  erroneous. 

APPEAL  from  the  Circuit  Court  of  Talladega. 

Tried  before  the  Hon.  JOHN  HENDEBSON. 

The  prisoner  in  this  case  was  indicted  for  the  forgery  of 
an  instrument  of  writing,  which  was  in  these  words :  "  July 
10th,  1876.  Due  Bell  Sims  twenty  dollars,  at  first  of  August, 
1876,"  signed,  "  Mr.  Daniel  Threet."  The  indictment  con- 
tained two  counts ;  the  first  alleging  that  the  defendant 
"  forged  a  promissory  note,  in  words  and  substance  as  fol- 
lows," setting  out  the  writing ;  and  the  second,  that  he  "  forged 
a  due  bill,  or  instrument  of  writing,  being,  or  purporting  to 
be  the  act  of  another,  in  words  and  substance  as  follows," 
&c.  There  was  no  objection  to  the  indictment,  and  the  trial 
was  had  on  the  plea  of  not  guilty.  On  the  trial,  as  the  bill 
of  exceptions  states,  the  State  oftered  on  J.  W.  May  as  a  wit- 
ness, who  was  a  clerk  in  the-  store  of  Myers  &  Co.,  in  the 
town  of  Talladega,  and  who  testified  that,  in  July,  1876,  the 
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defendant  came  into  the  said  store,  and  offered  to  sell  the 
writing  above  copied,  which  the  witness  identified,  for  ten 
dollars  worth  of  goods  ;  "  saying  that  his  name .  was  John 
Smith,  and  that  he  lived  near  Oxford,  Alabama,  and  had  been 
working  for  Mr.  Threet,  about  seven  miles  from  Talladega, 
and  that  Mr.  Threet  had  given  him  this  paper  on  a  settle- 
ment between  them."  The  witness  said,  that  he  was  satis- 
fied the  paper  was  a  forgery,  and,  without  telling  the  defend- 
ant his  suspicions,  he  carried  it  into  the  adjoining  store  of 
B.  A.  McMillan,  who  pronounced  it  a  forgery  ;  that  he  left 
the  paper  with  McMillan,  and  then  carried  the  defendant  into 
his  store,  telling  him  that  McMillan  would  give  him  the 
money  on  it ;  and  that  McMillan  said  to  the  defendant,  on 
his  entrance,  "  This  is  a  forgery,  Dan.  Thweatt  never  wrote  it." 
McMillan  was  introduced  as  a  witness  for  the  State,  and  tes- 
tified to  the  same  facts  as  having  occurred  at  said  interview ; 
and  further,  that  the  defendant  "  set  up  no  claim  to  the  note, 
except  saying,  on  leaving  the  store,  that  he  would  have  his 
note  before  he  left  town,  but  he  never  came  back  for  it." 
The  witness  May  testified,  also,  "that  he  did  not  know 
whether  any  persons  named  Bell  Sims  and  Daniel  Threet 
lived  in  said  county,  nor  whether  Daniel  Threet  wrote  the 
said  paper,  nor  whether  the  defendant  wrote  it ;"  and  said 
McMillan  also  testified  to  the  same  effect.  The  State  then 
introduced  Daniel  H.  Thweatt  as  a  witness,  who  testified,  in 
substance,  that  he  lived  seven  or  eight  miles  from  the  town 
of  Talladega  ;  that  the  defendant  had  worked  for  him  during 
the  spring  of  1876 ;  that,  on  a  settlement  between  them,  he 
paid  the  defendant  some  money,  and  gave  him  an  order  on 
Myers  &  Co.  in  Talladega  for  the  balance ;  also,  that  he  did 
not  write  the  paper  above  set  out,  and  did  not  know  who 
wrote  it ;  that  he  always  signed  his  name  D.  H.  Thweatt  ; 
and  that  he  did  not  "  know  any  such  person  as  Daniel  Threet 
around  here,  though  there  may  be  such  a  person."  The 
State's  counsel  then  asked  the  witness,  "  Do  not  a  great  many 
people  pronounce  your  name  as  if  it  were  spelled  Threet,  in- 
stead of  Thiveatt  ?"  The  witness  answered,  "  More  people 
pronounce  it  that  way  than  any  other."  To  this  question 
and  answer,  each,  the  prisoner  objected,  on  the  ground  that 
it  was  illegal ;  and  he  reserved  exceptions  to  the  overruling 
of  his  objections.  The  State  then  offered  the  paper  in  evi- 
dence, and  the  defendant  objected  to  its  admission,  "  because 
it  is  illegal  evidence ;  because  it  is  ngt  such  a  paper,  prom- 
issory note,  bond,  bill  single,  or  order  for  money,  for  the 
forgery  or  false  making  of  which  the  law  prescribes  a  penalty ; 
and  because  there  is  no  evidence  that  Daniel  Threet,  whose 
name  is  signed  to  it,  did  not  write  it."  The  court  overruled 
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these  objections,  and  admitted  the  paper ;  to  which  the  de- 
fendant excepted.  Several  witnesses  were  introduced  on  the 
part  of  the  defense,  who  had  known  the  defendant  intimately 
for  a  long  time,  and  who  testified  that  he  could  neither  read 
nor  write.  "  This  being  all  the  evidence  in  the  case,  the 
court  thereupon  charged  the  jury,  among  other  things,  '  that 
if  the  defendant  either  wrote  the  paper  offered  in  evidence, 
or  procured  some  other  person  to  write  it,  not  the  person 
purporting  to  be  the  maker,  and  offered  to  sell  it,  he  would  be 
guilty  of  forgery  in  the  second  degree.'  To  this  portion  of 
the  charge  the  defendant  excepted,  and  asked  the  court  to 
give  the  following  written  .charge  :  '  Unless  the  jury  believe 
from  the  evidence,  beyond -all  reasonable  doubt,  that  the  de- 
fendant wrote  the  instrument  alleged  to  have  been  forged, 
they  must  return  a  verdict  of  not  guilty.'  The  court  refused 
to  give  this  charge,  and  the  defendant  excepted  to  its  re- 
fusal." 

GEO.  W.  PARSONS,  for  the  prisoner. 

JNO.  W.  A.  SANFORD,  Attorney-General,  for  the  State. 

BEICKELL,  C.  J. — The  intent  to  deceive  and  defraud,  and 
the  capacity  of  the  false  instrument  'to  consummate  this  in- 
tent, are  the  material  ingredients  of  the  offense  of  forgery. 
An  instrument  bearing  the  name,  as  maker,  by  which  a  per- 
son is  known  and  called,  uttered  in  the  vicinity  of  his  resi- 
dence, has  the  capacity  of  deceiving  and  defrauding  those 
who  recognize  him  by  that  name.  There  was  no  error  in 
receiving  the  evidence  that  the  witness  Tliweatt  was  known 
and  called  by  the  name  of  Threet,  which  was  signed  to  the 
false  instrument.  The  writing  offered  in  evidence  corres- 
ponded, in  all  essential  respects,  with  that  described  in  the 
first  count  of  the  indictment,  and  the  objection  to  its  intro- 
duction was  properly  overruled. 

2.  The  charge  requested  was  properly  refused.  The  of- 
fense was  complete,  though  the  defendant  did  not  write 
the  instrument,  if  he  procured  another  to  write  it,  with  the 
intent  to  publish  and  utter  it,  and  did  subsequently  publish 
and  utter  it  as  genuine. — 3  Green.  Ev.  §  104. 

3-4.  The  charge  given  by  the  court  cannot  be  supported. 
It  withdraws  from  the  jury  all  consideration  of  the  intent  to 
defraud — a  matter  of  .inference  from  the  facts  before  them, 
which  it  was  their  province  to  draw  or  reject. — 3  Green.  Ev. 
§  103.  It  also  excludes  from  their  inquiry  and  determina- 
tion the  place  of  the  commission  of  the  offense,  whether  it 
was  committed  in  Talladega  county,  or  elsewhere.  The  fact 
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would  probably  have  been  inferred  by  the  jury  from  the 
evidence ;  but  the  court  could  not  exclude  it  from  their 
inquiry,  or  assume  it  as  proved. — Commonwealth  v.  Parmenter, 
5  Pick.  279.  It  is  well  settled,  by  the  decisions  of  this  court, 
that  a  charge  in  a  criminal  case,  which  ignores  a  material 
fact,  as  a  constituent  of  the  prisoner's  guilt,  or  asserts  that 
certain  facts,  not  sufficient  to  make  a  prima  facie  case,  will 
authorize  a  conviction,  is  erroneous,  compelling  a  reversal, 
though  it  appears  other  instructions  were  given. — Corlett  v. 
State,  31  Ala.  329. 

For  this  error,  the  judgment  must  be  reversed,  and  the 
cause  remanded.  The  prisoner  will  remain  in  custody,  until 
discharged  by  due  course  of  law. 


Carter  v.  The  State. 

Indictment  for  Illegal   Voting. 

1.  Sufficiency  of  indictment. — An  indictment  which  alleges  that  the  defend- 
ant,    "not  being  of  the  age  of  twenty-one  years,  did  unlawfully  deposit  his 
ballot,  as  his  vote,  at  a  general  election  held  in  said  county  on  the  third  day  of 
November,  1874,  contrary  to  law,"  &c.,  is  bad  on  demurrer:  it  should  describe 
the  election,   or  the  purposes  for  which  it  was  held,   with  that  degree  of  cer- 
tainty which  will  enable  the  court,    on  conviction,    to  pronounce  the  proper 
judgment. 

2.  1  lleyal  voting ;  what  constitutes  offense ;  relevancy  of  evidence  as  to  age  of 
voter. — A  minor  can  not  be  convicted  of  illegal  voting,  if  he  honestly  believed 
that  he  was  twenty-one  years  of  age  when  he  voted  ( Gordon  v.    The  State,  52 
Ala.  308);  hence,  the  fact  that  his  father  told  him,  before  he  voted,  that  he  was 
twenty-one  years  old,  is  relevant  and  admissible  evidence  for  him. 

FROM  the  Circuit  Court  of  Talladega. 

Tried  before  the  Hon.  JOHN  HENDERSON. 

The  indictment  in  this  case  contained  two  counts ;  but  a 
demurrer  was  sustained  as  to  the  first  count,  and  the  trial 
was  had  on  the  second  count  only,  which  alleged,  that  the 
defendant,  Dennis  Carter,  a?/as  Dennis  Knox,  "  not  being  of 
the  age  of  twenty-one  years,  did  unlawfully  deposit  his  bal- 
lot, as  his  vote,  at  a  general  election  held  in  said  county  on 
the  3d  day  of  November,  1874 ;  contrary  to  law,  and  against 
the  peace,"  &c.  The  defendant  demurred  to  each  count  in 
the  indictment,  "  on  the  ground  thai  neither  of  them  charged 
an  offense  known  to  the  law."  The  court  sustained  the  de- 
murrer as  to  the  first  count,  and  overruled  it  as  to  the  second ; 
and  the  defendant  thereupon  pleaded  not  guilty  as  to  the 
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second  count,  and  the  trial  was  had  on  issue  joined  on  that 
plea. 

On  the  trial,  as  the  bill  of  exceptions  shows,  after  the  evi- 
dence for  the  prosecution  was  closed,  the  defendant  intro- 
duced Harry  Knox  as  a  witness,  who  testified,  that  he  was 
the  defendant's  father,  and  that  on  the  "  day  of  the  general 
election  in  November,  1874,"  the  defendant  came  to  him,  in 
the  town  of  Talladega,  and  asked  him  if  he  was  old  enough 
to  vote ;  and  that  he  replied,  after  counting  up  the  time,  and 
consulting  with  Alfred  Knox,  that  he  was  twenty-one  years 
old.  The  defendant  afterwards  introduced  said  Alfred  Knox 
as  a  witness,  who  testified  that,  on  the  occasion  referred  to, 
he  heard  the  defendant  ask  his  father  if  he  was  old  enough 
to  vote,  and  assisted  his  father  in  counting  up  the  defendant's 
age,  and  heard  his  father  tell  him  that  he  was  old  enough  to 
vote.  "The  State  objected  to  this  evidence ;  the  court  sus- 
tained the  objection,  and  excluded  the  evidence ;  to  which 
the  defendant  excepted." 

The  court  charged  the  jury,  that  if  the  defendant  "  voted 
at  said  election,  not  being  twenty-one  years  old  at  that  time, 
he  was  guilty  of  a  violation  of  the  law,  and  should  suffer  the 
penalty  thereof.  The  defendant  excepted  to  this  charge,  and 
requested -the  court  to  instruct  the  jury,  "  that  a  criminal 
intent  is  a  necessary  ingredient  of  every  indictable  offense  ; 
and  unless  they  find  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant  willfully  voted  with  intent  to  vio- 
late the  law,  they  must  find  him  not  guilty."  The  court 
refused  this  charge,  and  the  defendant  excepted  to  its  re- 
fusal. 

GEOEGE  "W.  PARSONS,  for  the  defendant. 

JOHN  "W.  A.  SANFOED,  Attorney-General,  for  the  State. 

MANNING,  J. — The  trial  of  this  cause  was  upon  the  sec- 
ond count  in  the  indictment,  charging  "  that  before  the  find- 
ing of  the  indictment,  Dennis  Carter,  alias  Dennis  Knox,  not 
being  of  the  age  of  twenty-one  years,  did  unlawfully  deposit 
his  ballot,  as  his  vote,  at  a  general  election  held  in  said 
county  on  the  3d  day  of  November,  1874,  contrary  to  law," 
<fec.  This  indictment  does  not  show  for  what  the  election 
was  held,  at '  which  it  is  alleged  that  defendant  voted  while 
under  the  age  of  twenty-one  years.  It  was  at  a  general  elec- 
tion held  in  said  county  ;  but  the  election  may  have  been  one 
held  at  the  suggestion  of  the  county  authorities,  for  the  pur- 
pose of  ascertaining  the  wishes  of  the  people  with  respect  to 
the  building  of  a  bridge,  or  the  erection  of  a  new  court-house, 
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or  of  appointing  a  delegation  to  aid  in  procuring  the  passage 
of  some  act  of  the  legislature  in  which  much  interest  was 
taken.  The  indictment  ought  to  have  shown  that  the  elec- 
tion (general  or  special)  was  one  for  county  or  State  officers, 
or  for  what  officers  it  was  held,  in  order  that  the  court  might 
see,  with  that  degree  of  certainty  which  would  enable  it  on 
conviction  to  pronounce  the  proper  judgment,  what  the 
offense  charged  really  was. 

2.  The  court  erred  in  excluding  what  it  was  proposed  t'o 
prove  by  the  witness  Alfred  Knox.  This  evidence  was  offered 
to  establish  the  fact  that  accused  was  informed  by  his  father, 
before  he  voted,  that  he  was  twenty-one  years  old.  The  tes- 
timony was  competent,  though  the  jury  were  not  bound  to 
conclude  from  it  that  defendant  really  believed  he  was  of 
that  age.  It  was  for  them,  from  all  the  testimony,  by  a  com- 
parison of  the  various  parts  of  it,  and  from  the  manner  of  the 
witnesses  in  testifying,  and  their  relations  with  each  other, 
and  their  character,  to  determine  whether  the  conversation 
was  had  with  a  view  to  providing  a  defense  in  case  of  prose- 
cution, or  whether  in  good  faith  the  defendant  believed,  when 
he  cast  his  vote,  that  he  was  a  qualified  voter ;  for,  if  he  hon- 
estly believed  that  he  was  old  enough  to  vote,  he  is  not  lia- 
ble to  punishment  for  having  voted. — Gordon  v.  State,  52 
Ala.  308.  f 

For  this  reason,  the  court  erred  also  in  its  charge  to  the 
jury,  and  its  refusal  to  qualify  it  as  asked  to  do  for  the  de- 
fendant. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 
Let  the  prisoner  remain  in  custody,  until  discharged  by  due 
course  of  law. 


Sanders  v.  The  State. 

Indictment  for  Maltreatment  of  County  Convict. 

1.  Objections  to  indictment,  on  account  of  defects  in  grand  jury. — An  indictment 
not  found  by  a  legal  grand  jury,  is  void,  and  the  objection  to  its  validity  may 
be  raised  at  any  time,  even  lor  the  first  time  on  error  ;  but,  if  it  was  found  by 
a  legal  grand  jury,  although  the  members  thereof  were  not  properly  drawn  or 
summoned,  objection  to  it  on  that  account  can  not  be  raised  for  the  first  time 
on  error.— Rev.  Codo,  §§4087,  4187-88. 

2.  Grand  juries  of  Quarter  Sessions  Court  of  Perry. — It  is  not  a  valid  objec- 
tion to  an  indictment,  found  at  a  regular  term  of  the  Court  of  Quarter  Sessions 
of  Perry  county  (Session  Acts  1875-6,  p.  371),  that  the  9th  section  of  the  act 
establishing  that  court  requires  that,  at  the  terms  held  at  Uniontown,  grand 
jurors  shall  be  selected  from  resident  citizens  of  that  beat,  possessing  the  stat- 
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ufcory  qualifications  (Rev.  Code,  §§  4063-64),  and  that  all  resident  citizens  of 
that  beat  shall  be  excluded  from  service  as  grand  jurors  at  the  terms  held  at 
Marion  ;  nor  is  it  a  valid  objection,  that  said  act  requires  grand  jurors  to  be 
drawn  and  summoned  by  "  the  officers  required  by  law  to  summon  jurors  ":  the 
word  summon,  as  there  used,  evidently  means  select,  draw,  and  summon. 

3.  Sufficiency  of  indictment. — An  indictment  which  alleges  that  the  defend- 
ant, "being  the  hirer  of  one  M.,  a  convict  sentenced  to  hard  labor  for  the 
county,  did,  during  the  time  of  said  sentence  to  hard  labor,  and  during  the 
time  said  M.  was  so  hired  to  him,  maltreat  said  convict,  by  chaining  him  to  a 
plow  for  a  great  number  of  days,  that  is  to  say,  four  days,  and  forcing  said 
convict,  while  so  chained,  to  plow  the  lands  of  said  defendant,  and  to  work 
and  labor  for  him  while  so  chained,  to  the  great  punishment  and  suffering  of 
said  convict,  without  having  an  order,  either  of  the  court  trying  the  offender, 
or  of  the  Court  of  County  Commissioners,  for  the  confining,  chaining,  or  other- 
wise shackling  of  said  convict," — is  sufficiently  certain  and  definite  on  demur- 
rer (Eev.  Code,  §§  3687,  4112),  without  any  averment  of  the  court  by  which 
the  convict  was  sentenced,  or  the  term  of  his  sentence,  or  the  offense  of  which 
he  was  convicted,  or  the  name  of  the  person  or  officer  by  whom  he  was  hired 
to  the  defendant,  or  the  term  of  such  hiring. 

FROM  the  Court  of  Quarter  Sessions  of  Perry. 

Tried  before  the  Hon.  POWHATAN  LOCKETT. 

The  indictment  in  this  case  was  in  the  following  words : 
"  The  State  of  Alabama, )      Court  of  Quarter  Sessions, 
Perry  County,      j  August  term,  1876. 

"  The  grand  jury  of  said  county  charge,  that  before  the 
finding  of  this  indictment,  Green  B.  Sanders,  the  hirer  of  one 
Lewis  Massey,  a  convict  sentenced  to  hard  labor  for  the 
county,  did,  during  the  time  of  said  sentence  to  hard  labor, 
and  during  the  time  said  Massey  was  so  hired  to  him,  mal- 
treat said  convict,  by  chaining  him  to  a  plow  for  a  great 
number  of  days,  that  is  to  say,  four  days,  and  forcing  said 
convict,  while  so  chained,  to  plow  the  lands  of  said  defend- 
ant, and  to  work  and  labor  for  him  while  so  chained,  to  the 
great  punishment  and  suffering  of  said  convict,  without  hav- 
ing an  order,  either  of  the  court  trying  the  offender,  or  of  the 
Court  of  County  Commissioners,  for  the  confining,  chaining, 
or  otherwise  shackling  of  said  convict ;  against  the  peace," 
&c. 

The  defendant  demurred  to  the  indictment,  assigning  the 
following  as  causes  of  demurrer  :  "  1.  Because  said  indict- 
ment does  not  show  by  what  court  the  said  Lewis  Massey 
was  convicted  and  sentenced.  2.  Because  it  does  not  state 
the  time  when,  nqp  the  length  of  time  for  which,  the  said 
Massey  was  sentenced  to  hard  labor.  3.  Because  it  does 
not  state  by  whom,  or  by  what  authority,  the  said  Massey 
was  hired  to  the  defendant.  4.  Because  it  does  not  show  of 
what  offense  the  said  Massey  was  convicted.  5.  Because  it 
does  not  show  the  time  when,  nor  the  length  of  time  for 
which  the  said  Massey  was  hired  to  the  defendant.  6.  Be- 
cause it  does  not  state  the  facts  constituting  an  offense  known 
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to  the  law,  with  that  degree  of  certainty  which  will  enable 
the  court,  on  conviction,  to  pronounce  the  proper  judgment." 
The  courtf  overruled  the  demurrer,  and  the  defendant  then 
pleaded  not  guilty ;  and  on  issue  joined  on  that  plea,  he  was 
tried,  convicted,  and  fined  fifty  dollars. 

There  is  no  bill  of  exceptions  in  the  record,  and  no  writ  of 
error ;  but  the  judgment  entry  recites,  that  the  defendant 
had  taken  an  appeal,  and  the  judgment  is  suspended  until 
the  decision  of  the  appeal. 

JOHN  F.  VARY,  for  the  defendant. — 1.  The  indictment  pur- 
ports on  its  face  to  have  been  found  by  "  the  grand  jury  of 
said  county  " — that  is,  of  Perry  countv.  The  general  statu- 
tory provisions  relating  to  the  drawing  and  summoning  of 
grand  jurors,  as  contained  in  the  Revised  Code,  apply  only 
to  grand  jurors  for  the  Circuit  Court ;  and  all  indictments, 
found  by  such  grand  juries,  are  required  to  be  returned  into 
that  court.  If  an  indictment,  found  by  a  grand  jury  organ- 
ized by  the  Circuit  Court,  should  be  returned  into  the  Court 
of  Quarter  Sessions,  that  court  would  have  no  right  to  pro- 
ceed upon  it.  And  yet  the  indictment  in  this  case,  on  its 
face,  purports  to  be  found  by  such  a  grand  jury.  If  the  in- 
dictment was  in  fact  found  by  a  grand  jury  organized  under 
the  provisions  of  the  act  establishing  said  special  court,  the 
record  should  affirmatively  show  it.  A  critical  examination 
of  that  act,  however,  will  shoAV  that  a  grand  jury  can  not  be 
drawn  and  organized  under  its  provisions — that  there  is  in 
fact  a  fatal  deficiency  in  the  law,  which  can  only  be  reme- 
died by  further  legislation.  The  indictment  not  having  been 
found  by  a  legal  grand  jury,  the  objection  is  available  on 
error.—  Harrington  v.  The  State,  36  Ala.  236. 

2.  The  indictment  is  obnoxious  to  the  several  objections 
specifically  assigned  as  causes  of  demurrer,  and  the  demurrer 
should  have  been  sustained. —  Turnipseed  v.  The  State,  16 
Ala.  664;  Williams  v.  The  State,  15  Ala.  259;  Beasley  v.  The 
State,  18  Ala.  555 ;  Anthony  v.  The  State,  29  Ala.  27 ;  2  Bish- 
op's Crim.  Pro.  §  785  ;  1  Archb.  C.  P.  (Waterman's  ed.)  85-6; 
Lewis  v.  The  State,  41  Ala.  414 ;  Sloan  v.  Tlie  State,  67  N. 
C.  357. 

JOHN  W.  A.  SANFORD,  Attorney-General,  for  the  State. — 1. 
The  indictment  contained  a  sufficient  description  of  the 
offense.— Rev.  Code,  §§  3687,  4112  ;  McGehee  v.  The  State,  52 
Ala.  224 ;  1  Bishop's  Crim.  Pro.  §  267. 

2.  No  objections  can  be  here  raised  to  the  indictment,  on 
account  of  defects  in  the  organization  of  the  grand  jury, 
unless  such  objections  were  properly  presented  in  the  court 
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below.— Kev.  Code,  §§4087,  4187;  Floyd  v.    The  State,  30 
Ala.  511 ;  fiussett  v.  The  State,  33  Ala.  366. 

• 

STONE,  J. — It  is  contended  by  counsel  for  appellant,  that 
under  the  act  "  To  establish  a  Court  of  Quarter  Sessions  for 
Perry  county,"  approved  February  23d,  1876  [see  Pamphlet 
Acts,  371],  no  legal  grand  jury  can  be  drawn  or  impannelled. 
The  reason  assigned  for  this  is,  that  because  the  act  creating 
the  court,  in  section  9,  declares,  "  that  there  shall  be  drawn 
and  summoned  for  said  court,  by  the  officers  required  by  law 
to  summon  jurors,  a  grand  jury,"  &c.,  and  then  provides  that, 
at  the  November  term,  which  is  required  to  be  held  at 
Uniontown,  the  grand  jury  drawn  for  such  term  shall  be 
selected  from  persons  residing  in  that  beat,  having  the  requi- 
site qualifications  to  serve  as  grand  jurors,  and  exempts  all 
such  persons,  so  residing  in  Uniontown  beat,  "  from  service 
as  grand  jurors  at  the  terms  of  said  court  held  at  Marion," 
that  this  renders  it  impossible  to  draw  and  summon  a  grand 
jury  according  to  the  provisions  of  the  Revised  Code,  sec- 
tions 4062  et  seq.  It  is  contended,  that  the  statute  is  imper- 
fect, and  that  no  lawful  grand  jury  can  be  organized  under  it. 
If  this  be  so,  it  would  follow,  that  any  indictment,  found  by 
such  body  of  persons,  would  be  void,  and  the  objection  could 
be  taken  at  any  stage  of  the  proceedings ;  even  here,  for  the 
first  time.— Harrington  v.  The  State,  36  Ala.  237. 

We  can  not  perceive,  however,  that  the  alleged  imperfec- 
tion exists.  The  general  law  (Rev.  Code,  §§4062  to  4073,  in- 
clusive) furnishes  full  directions  for  drawing  and  summoning 
jurors ;  and  sections  4080  et  seq.  direct  how  the  grand  jury 
shall  be  organized.  These  sections  designate  "the  officers 
required  by  law,"  to  perform  the  service  of  selecting,  draw- 
ing and  summoning  jurors.  The  fact  that  the  persons  hav- 
ing the  requisite  qualifications  to  serve  as  grand  jurors,  are 
divided  into  two  classes — namely,  those  "residing  in  Union- 
town  beat,"  and  those  not  residing  in  that  beat — opposes  no 
insurmountable  barrier  to  the  performance  of  such  service. 
It  may  render  it  necessary  to  have  two  boxes,  in  which  to 
deposit  the  names  of  the  persons  selected;  or,  when  the 
drawing  takes  place,  of  laying  aside  the  names  of  such  per- 
sons as  are  not  eligible  for  the  particular  session  of  the 
court.  It  requires  no  greater  departure  from  the  general 
routine ;  and  this,  we  think,  the  designated  ofiicers  were 
authorized  to  do. 

The  objection,  that  the  statute  uses  the  word  summon,  in- 
stead of  the  words  select,  draw,  and  summon^  is  too  technical, 
and  can  not  prevail.  The  latter  was  evidently  the  meaning 
of  the  legislature.  Moreover,  this  objection,  if  valid,  can  not 
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be  raised  in  this  form,  or  in  this  court  for  the  first  time. — 
Eev.  Code,  §§  4087,  4187,  4188;  Floyd  v.  State,  30  Ala.  511 ; 
Russell  v.  State,  33  Ala.  366 ;  Harrington  v.  State,  supra. 

3.  The  indictment  in  this  case  very  clearly  and  explicitly 
sets  forth  a  misdemeanor. — Rev.  Code,  §  4112.  It  negatives 
the  right  to  shackle  the  convict,  by  averring  that  it  was  done 
by  the  defendant  "  without  having  an  order,  either  of  the 
court  trying  the  offender,  or  of  the  Court  of  County  Commis- 
sioners "  therefor.  The  indictment  sets  forth  a  case  of  mal- 
treatment.— Rev.  Code,  §  3687.  The  demurrers  were  prop- 
erly overruled.  If  the  defendant,  to  whom  the  convict  was 
hired,  maltreated  him  in  the  manner  averred  in  the  indict- 
ment, it  is  immaterial  by  what  court  the  convict  was  sen- 
tenced, or  when  sentenced,  or  for  what  length  of  time,  or  for 
what  offense  he  was  undergoing  punishment,  provided  the 
court  had  jurisdiction,  and  the  term  of  the  sentence  was  unex- 
pired.  Nor  was  it  necessary  to  aver  these  facts,  or  the  name 
of  the  person  or  officer  by  whom  the  convict  was  let  to  hire, 
nor  the  length  of  time  he  was  so  let.  The  averment  in  the 
indictment,  that  the  person  alleged  to  have  been  maltreated, 
was  "  a  convict,  sentenced  to  hard  labor  for  the  county,"  that 
he  was  hired  to  defendant,  and  that  "during  the  time  of  said 
sentence  to  hard  labor,  and  during  the  time  said  convict  was 
so  hired  to  him,"  he  did  the  acts  of  maltreatment  charged  in 
this  indictment,  is  sufficient  to  inform  any  person  of  cqmmon 
understanding  of  what  was  intended ;  and  would  enable  the 
court,  on  conviction,  to  pronounce  the  proper  judgment. — 
Rev.  Code,  §  4112.  These  averments  would  let  in  legal  evi- 
dence of  conviction  and  unexpired  sentence  of  a  court  having 
competent  jurisdiction,  and  of  a  letting  to  hire  of  the  con- 
vict, by  a  person  thereunto  lawfully  authorized. 

There  is  no  error  in  the  record,  and  the  judgment  is 
affirmed. 


Matthews  v.  The  State. 

Indictment  for  Rape. 

1.  Confessions;  sufficiency  of  uncorroborated. — A  confession,  not  corroborated 
by  independent  evidence  of' the  corpus  delicti,  is  not  sufficient  to  support  a  con- 
viction of  felony. 

FROM  the  Circuit  Court  of  Butler. 
Tried  before  the  Hon.  JOHN  K.  HENRY. 
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The  indictment  in  this  case  contained  only  one  count, 
which  charged  that  the  defendant  committed  a  rape  on  Mar- 
tha E.  Locke.  He  pleaded  not  guilty,  and  was  tried  on  issue 
joined  on  that  plea  ;  was,  by  the  verdict  of  the  jury,  convicted 
of  an  assault  with  intent  to  commit  a  rape,  and  was  sentenced 
to  imprisonment  in  the  penitentiary  for  the  term  of  five 
years.  The  evidence  adduced  on  the  trial,  and  the  several 
rulings  of  the  court  in  relation  thereto,  are  thus  stated  in 
the  bill  of  exceptions  : 

"  The  State  introduced  Dr.  W.  N.  Street  as  a  witness,  who, 
having  testified  that  he  was  acquainted  with  the  defendant, 
and  with  the  prosecutrix,  Martha  E.  Locke,  was  asked  by 
the  solicitor,  if  he  had  at  any  time  a  conversation  with  the 
defendant,  about  the  alleged  charge  of  rape;  and  replied,  that 
he  had.  The  State  then  asked  said  witness  to  state  said 
conversation;  to  which  question  the  defendant  objected, 
because  the  corpus  delicti  had  not  been  proved,  and  until  that 
had  been  first  established  no  confession  could  be  received. 
The  court  overruled  the  objection,  and  the  defendant  ex- 
cepted."  The  witness  then  stated  that,  "  in  the  spring  or 
summer  of  1874,  some  four  or  six  months  after  the  alleged 
offense  was  said  to  have  been  committed,"  he  was  called  pro- 
fessionally to  visit  the  said  Martha  E.  Locke,  at  the  house 
of  David  Ellington,  her  father  ;  that  on  his  return,  he  sought 
an  interview  with  the  defendant,  and  repeated  to  him  all  the 
statements  and  declarations  which  the  said  Martha  had 
made  to  him,  giving  a  circumstantial  account  of  the  commis- 
sion of  the  alleged  offense  by  the  defendant,  at  a  room  in  a 
hotel  in  Greenville,  in  December,  1873,  while  the  defendant 
was  returning  with  her  from  a  lunatic  asylum ;  and  that  the 
defendant,  in  reply  to  his  communication,  said,  "  I  did  not 
penetrate  her." 

"  The  State  then  asked  the  said  witness,  if  the  said  Martha 
E.  Locke,  in  said  conversation,  said  any  thing  about  making 
complaint,  and  if  he  told  the  defendant  what  she  said ;  to 
which  he  replied,  that  he  did.  The  defendant  objected  to 
what  Martha  E.  Locke  had  said  to  the  witness,  although  he 
told  the  defendant — 1st,  because  it  was  simply  hearsay ;  2d, 
because  it  was  not  calculated  to  call  for  any  reply  from  him ; 
3d,  because,  she  not  having  been  examined  as  a  witness,  the 
fact  that  she  made  complaint  could  only  be  evidence  to  cor- 
roborate her  testimony,  and  was  illegal  and  inadmissible  in 
this  case.  The  court  overruled  the  objection,  and  the  de- 
fendant excepted.  The  witness  then  stated,  that  he  told 
defendant,  at  the  same  time,  that  Martha  E.  Locke  said,  in 
the  conversation  above  detailed,  that  she  told  her  father  all 
about  it  the  day  after  she  got  home ;  to  which  answer  the 
VOL.  LV. 
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defendant  objected,  on  the  same  grounds  as  to  the  question, 
and  reserved  an  exception  to  the  overruling  of  his  objection 
by  the  court."  This  witness  having  been  cross-examined  by 
the  defendant,  "  and  then  turned  over  to  the  State  for  fur- 
ther examination  in  rebuttal,  was  asked  to  state  all  that  said 
Martha  E.  Locke  told  him  in  said  conversation.  To  this 
question  the  defendant  objected,  he  not  being  present  at  said 
conversation,  on  the  ground  that  the  same  was  illegal  and 
inadmissible — that  it  was  the  unsworn  declarations  of  the 
prosecutrix,  and  was  incompetent.  The  court  overruled  the 
objection,  and  the  defendant  excepted."  The  witness  having, 
in  reply,  repeated  his  conversation  with  said  Martha  E.  Locke, 
substantially  as  he  had  before  stated  it,  "  he  was  then  asked 
whether  the  said  Martha  E.  Locke,  in  said  conversation  with 
him,  said  any  thing  as  to  having  made  complaint  about 
the  defendant's  treatment  of  her.  The  defendant  objected 
to  this  question,  on  the  ground  that  it  called  for  illegal  and 
incompetent  testimony,  the  prosecutrix  not  having  boen  ex- 
amined ;  but  the  court  overruled  the  objection,  and  allowed 
the  witness  to  answer  the  question ;  to  which  the  defendant 
excepted.  The  witness  said,  in  reply  to  the  question,  that 
said  Martha  E.  Locke,  in  said  conversation,  stated  that  she 
told  her  father,  the  day  after  she  came  home,  all  about  the 
way  defendant  had  treated  her." 

"  The  State  then  introduced  W.  R.  Tomerline  as  a  witness, 
who  testified,  that  he  was  acquainted  with  the  defendant,  and 
also  with  said  Martha  E.  Locke  ;  and  he  was  then  asked  by 
the  State's  counsel,  if  he  had  any  conversation  with  the  de- 
fendant as  to  the  alleged  rape  by  him  upon  said  Martha  E. 
Locke,  to  state  what  that  conversation  was  ;  to  which  ques- 
tion, and  also  to  the  answer  to  the  same,  the  defendant  ob- 
jected, because  the  same  was  illegal  and  inadmissible — that 
the  corpus  de'icfi  had  not  been  otherwise  proved,  and,  until 
that  was  first  established,  any  statements  or  confessions  by 
the  defendant  were  inadmissible.  The  court  overruled  the 
objection,  and  allowed  the  witness  to  answer  the  question ; 
to  which  ruling  the  defendant  excepted."  The  witness  then 
stated,  that  the  defendant  sought  an  interview  with  him  "  in 
the  spring  or  summer  of  1874,"  saying  that  he  "  wanted  to  tell 
him  all  about  that  woman  scrape  ;"  and  then  repeated  what 
the  defendant  liad  said  to  him  on  that  occasion,  giving  an 
account  of  what  had  passed  between  him  and  said  Martha  at 
the  hotel  in  Greenville,  admitting  that  he  had  procured  one 
room  for  them  to  occupy,  and  that  he  had  attempted  to  get 
into  bed  with  her,  when,  as  he  said,  "  she  kicked  up,"  and  he 
tjien  went  back  to  his  own  bed ;  and  alleging,  in  excuse,  that 
the  girl  made  the  first  improper  advances.  At  the  conclu- 
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sion  of  the  defendant's  statement,  as  the  witness  testified, 
the  witness  said  to  him,  "  Gus,  they  say,  that  she  says  you 
ravished  her ;"  and  that  the  defendant  replied.  "  If  she  says 
I  did  it  effectually,  she  lies ;"  also,  that  the  defendant  said, 
"  It  would  have  been  all  right,  if  she  had  not  fondled  with 
me,  and  my  passion  had  not  overcome  me."- 

"The  State  then  closed,  and  the  defendant  moved  the 
court  to  exclude  from  the  jury  all  the  testimony  offered  by 
the  State  as  to  confessions  of  the  defendant,  on  the  ground 
that,  outside  of  the  confessions,  there  was  no  sufficient  legal 
evidence  proving  the  corpus  delicti.  The  court  overruled  the 
motion,  but  stated,  that  the  whole  statements,  both  of  the 
defendant  and  of  the  prosecutrix,  would  be  allowed  to  go  to 
the  jury  for  what  they  were  worth  ;  to  which  ruling  of  the 
court  the  defendant  excepted." 

It  is  not  necessary  to  notice  the  other  rulings  of  the  court 
to  which  exceptions  were  reserved  by  the  defendant. 

GAMBLE  &  BOLLING,  L.  D.  BROOKS,  and  WATTS  &  SONS,  for 
the  defendant,  cited  Regina  v.  Gutteridge,  9  Oar.  &  P.  471 ; 
Regina  v.  Megson,  9  Car.  &  P.  420 ;  Regina  v.  Nicholas,  2  Car. 
&  Kir.  246;  People  v.  McGee,  1  Denio,  21 ;  Leoni  v.  The  State, 
44  Ala.  112 ;  1  Greenl.  Ev.  §  217  ;  3  Ib.  §  213  ;  Koscoe's  Cr.  Ev. 
37  ;  2  Eussell  on  Crimes,  824,  note  ;  State  v.  Guild,  5  Halst. ; 
Long's  case,  1  Hayw.  455 ;  1  Stark.  Ev.  574,  top ;  Mose  v.  The 
State,  36  Ala. 

JOHN  W.  A.  SANFORD,  Attorney-General,  for  the  State. 

BEICKELL,  C.  J. — The  principal  question  the  record 
presents — the  sufficiency  of  a  confession,  not  corroborated 
by  independent  evidence  of  the  corpus  delicti,  to  support  a 
conviction  of  felony — is  of  the  first  impression  in  this  court. 
We  have  endeavored  to  give  it  as  thorough  an  examination, 
a'nd  as  full  deliberation,  as  its  practical  importance  in  the 
administration  of  the  criminal  law  demands. 

Text-writers  usually  classify  confessions  as  judicial  and 
extra-judicial.  The  first  comprehends  confessions  made  be- 
fore a  committing  magistrate,  having  authority  to  take  and 
certify  the  examination  of  persons  accused  of  a  criminal 
offense,  when  the  preliminary  inquiry  is  being  made,  whether 
such  offense  has  been  committed,  and  whether  there  is  prob- 
able cause  to  believe  the  accused  was  the  guilty  agent  in  its 
commission.  It  also  comprehends  the  plea  of  guilty,  delib- 
erately interposed  on  the  arraignment  for  final  trial,  after 
admonition  and  advice  from  the  court,  against  its  interposi- 
tion. Such  confessions  are,  without  doubt,  sufficient  of  tnem- 
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selves,  unaided  by  any  corroboratory  or  confirmatory  evi- 
dence of  the  corpus  delicti,  to  sustain  a  conviction.  They  are 
deliberately  made,  and  being  reduced  to  writing,  subscribed 
by  the  prisoner,  certified  by  a  magistrate,  or  consisting  of  a 
solemn  plea,  made  at  the  bar  of  the  court,  and  entered  of 
record,  are  precisely  identified,  and  free  from  the  inherent 
infirmity  of  all  mere  verbal  confessions,  made  out  of  court, 
resting  in  the  memory  of  witnesses,  and  depending  for  their 
value  upon  the  fidelity  and  accuracy  of  their  repetition. — 1 
Green.  Ev.  §  316.  In  our  law,  there  is  no  other  judicial  con- 
fession, than  the  plea  of  guilty,  interposed  on  the  arraign- 
ment for  final  trial,  which  the  court  would  be  inexcusably 
derelict  in  duty,  if  it  permitted  entered  of  record,  or  received 
as  evidence  of  guilt,  until  the  prisoner  had  been  fully  in- 
formed of  its  effect  and  consequences,  and  admonished  and 
advised  to  stand  upon  the  presumption  of  innocence,  which 
the  law  in  its  humanity  indulges  in  his  favor,  and  requires 
shall  be  repelled  only  by  clear  and  convincing  evidence  of 
guilt.  All  other  confessions,  whether  express,  full,  free,  and 
voluntary,  verbal  or  written,  or  mere  admissions  to  be  im- 
plied from  conduct  or  words,  are  extra-judicial. 

The  sufficiency  of  such  confessions,  at  common  law,  to  war- 
rant a  conviction,  when  not  corroborated  by  other  evidence 
of  the  corpus  delicti,  is  a  matter  of  grave  doubt,  if  it  was  to 
be  determined  only  by  a  consultation  of  English  text-writers 
and  adjudications.  The  foundation  of  every  criminal  accu- 
sation, the  primary  fact,  is  the  corpus  delicti — the  fact  that 
the  particular  offense,  whether  it  be  treason,  murder,  or  other 
felony,  or  a  misdemeanor,  has  been  committed.  Without 
this  fact,  there  can  not  be  a  guilty  agent.  It  was  said  by 
Lord  HALE  :  "  I  would  never  convict  any  person  for  stealing 
the  goods  of  a  person  unknown,  merely  because  he  would 
not  give  an  account  how  he  came  by  them,  unless  there  was 
due  proof  made  that  a  felony  had  been  committed.  I  would 
never  convict  any  person  of  murder,  or  manslaughter,  unless 
the  fact  were  proved  to  be  done,  or  at  least  the  body  found 
dead." 

Mr.  Wills,  in  his  work  on  Circumstantial  Evidence,  says : 
"  It  may  be  doubted  whether  justice  and  policy  ever  sanction 
a  conviction,  where  there  is  no  other  proof  of  the  corpus  ilelicfi. 
than  the  uncorroborated  confession  of  the  party."  Black- 
stone  quotes  with  approbation  the  rule  laid  down  by  Lord 
HALE,  as  "most  prudent  and  necessary  to  be  observed." 
Starkie  speaks  of  a  voluntary  confession,  as  "  one  of  the 
strongest  proofs  of  guilt ;  for  it  can  not  be  supposed  that  a 
person  really  innocent  would  voluntarily  subject  himself  to 
infamy  and  punishment.''  The  justness  of  the  observation 
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is  apparent,  and  can  not  be  evaded.  When  the  confession  is 
merely  verbal,  we  can  not,  however,  avoid  the  reflection,  that 
its  precise  scope  and  extent  depends  on  the  memory  of  the 
witness,  the  accuracy  with  which  he  repeats  it,  the  under- 
standing he  had  of  the  words  spoken,  and  other  considera- 
tions which,  of  necessity,  detract  from  the  value  of  the  evi- 
dence of  it,  and  render  the  conscientious  trier  of  fa'cts  reluct- 
ant to  make  such  evidence  the  sole  basis  of  a  verdict  of  guilt. 
He  proceeds  :  "  A  prisoner  may  be  convicted  upon  his  own 
confession,  without  other  evidence." — 2  Stark.  Ev.  39.  In 
Joy  on  Confessions,  it  is  said,  "But,  whatever  difference  of 
opinion  exists  in  respect  of  the  weight  which  ought  to  be 
attached  to  evidence  derived  from  a  confession  ;  yet,  where 
it  is  admissible,  and  satisfactorily  proved,  it  is  deemed  suffi- 
cient by  the  English  law  to  convict  a  prisoner,  even  capitally, 
without  the  aid  of  any  corroborative  testimony  of  his  having 
committed  the  offense  with  which  he  is  charged." 

In  2  Russell  on  Crimes,  the  rule  is  stated  broadly :  "  The 
highest  authorities  have  now  established,  that  a  confession, 
if  duly  made,  and  satisfactorily  proved,  is  sufficient  alone  to 
warrant  a  conviction,  without  any  corroborating  evidence 
aliunde" — 2  Russ.  825.  The  decisions  cited  by  each  of  those 
authors  have  been  carefully  scrutinized  by  judges  and  text- 
writers  in  this  country.  It  is  said  by  Mr.  Greenleaf,  that  in 
each  of  them  there  was  some  corroborating  circumstance. — 1 
Greenl.  Ev.  §  217. 

In  the  United  States,  there  is  almost  an  unbroken  current 
of  decision  against  the  sufficiency  of  extra-judicial  confes- 
sions, to  support  a  conviction,  the  corpus  .delicti  not  being 
otherwise  proved ;  "  and  this  opinion,"  says  Mr.  Grreenleaf, 
"certainly  best  accords  with  the  humanity  of  the  criminal 
code,  and  with  the  great  degree  of  caution  applied  in  receiv- 
ing and  weighing  the  evidence  of  confessions  in  other  cases." 
Mr.  Whartou  says :  "Any  voluntary  confession,  made  by  a 
defendant,  to  any  person,  at  any  time  or  place,  is  strong  evi- 
dence against  him ;  and  if  satisfactorily  proved,  when  there 
is  proof  of  the  corpus  delicti,  sufficient  to  convict  according  to 
the  common  law,  without  any  corroborating  circumstances. 
But,  in  this  country  in  particular,  there  is  a  growing  unwil- 
lingness to  rest  convictions  on  confessions  alone." — 1  Am.  Or. 
Law,  §  683. 

In  Lon</s  case  (1  Haywood,  N.  C.  455),  which  was  an  in- 
dictment for  horse-stealing,  the  earliest  case  in  this  country 
we  have  found  touching  the  question,  it  was  held:  "  Where 
A  makes  a  confession,  and  relates  circumstances  which  are 
proven  already  to  have  existed  as  related  in  the  confession, 
that  may  be  evidence  sufficient  for  a  jury  to  proceed  upon  to 
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convict  tlie  prisoner;  but  a  naked  confession,  unattended 
with  circumstances,  is  not  sufficient"  A  later  case  in  North 
Carolina  (State  v.  Cowan,  7  Iredell,  239)  seems  to  regard  a 
voluntary,  extra-judicial  confession,  "which  goes  to  the 
whole  case,  as  plenary  evidence  to  the  jury."  The  confession 
on  the  sufficiency  of  which  the  court  was  pronouncing  judg- 
ment, was  made  before  a  magistrate,  and  there  was  evidence 
in  corroboration  of  it.  In  State  v.  Aaron,  1  South.  (N.  J.)  243, 
it  is  said  by  ROSSELL,  J.,  that  "  it  is  an  established  rule,  that 
no  person,  indicted  for  a  capital  offense,  shall  be  convicted 
on  his  own  confession,  without  a  single  circumstance  to  cor- 
roborate it"  In  Guild" s  case,  5  Hals.  165,  it  was  ruled  other- 
wise ;  and  the  confession  of  a  boy  of  twelve  years  of  age, 
afterwards  retracted,  not  corroborated  in  any  essential,  was 
held  sufficient  to  support  a  conviction.  Mr.  Wharton  remarks 
of  this  case,  that  it  "  stands  alone  in  its  character  and  re- 
sult." 

SAVAGE,  C.  J.,  in  People  v.  Hennesey,  15  Wend.  147,  which 
was  an  indictment  for  embezzlement,  reviews  carefully  the 
English  adjudications,  and  declares  :  "The  truth  is,  no  court 
will  ever  rely  upon  the  confession  alone,  when  it  is  apparent 
there  is  evidence  atiunde  to  prove  that  an  offense  has  been 
committed." 

In  People,  v.  Badgley,  16  Wend.  53,  which  was  an  indict- 
ment for  forgery,  NEI^ON,  C.  J.,  held  that  evidence  of  confes- 
sions alone,  unsupported  by  corroborating  facts  and  circum- 
stances, is  not  sufficient  to  convict;  there  must  be  proof 
aliunde  of  the  corpus  delicti,  although  such  proof  need  not  be 
conclusive. 

WAL WORTH,  J.,  in  People  v.  Porter,  2  Park.  Or.  Rep.,  held, 
that  a  conviction  for  blasphemy  could  not  be  had  on  the 
prisoner's  confessions,  unaided  by  evidence  that  the  offense 
Lad  been  committed.  See,  also,  Ruloff  v.  People,  18  N.  Y. 
179 ;  People  v.  Burnett,  49  N.  Y.  137. 

The  Supreme  Court  of  Illinois,  in  a  very  carefully  consid- 
ered opinion,  held,  that  a  conviction  for  incest  could  not  be 
sustained  on  the  prisoner's  uncorroborated  confessions. — Ber- 
gen v.  People,  17  111.  426.  In  Fyners  case,  5  Humph.  383,  the 
Supreme  Court  of  Tennessee  held,  that  conduct  on  the  part 
of  the  prisoner,  exhibiting  clear  and  satisfactory  indications 
of  guilt  of  some  offense,  the  consequence  of  which  the  pri- 
soner was  seeking  to  escape,  would  not  support  a  conviction 
of  larceny,  without  satisfactory  evidence  that  the  goods  had 
been  feloniously  taken  and  carried  away.  The  Court  of  Ap- 
peals of  Mississippi,  in  Stringfelloiv's  case,  26  Miss.  157,  say  : 
"  We  believe  that  the  doctrine  which  holds  that,  in  capital 
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felonies,  the  prisoner's  confession,  when  the  corpus  delicti  is 
not  proved  by  independent  testimony,  is  insufficient  for  his 
conviction,  but  accords  with  the  solid  principles  of  reason, 
and  the  caution  which  should  be  applied  in  the  admission 
and  estimate  of  this  species  of  evidence."  The  question  has 
been  very  fully  examined  and  considered  several  times  by 
the  Supreme  Court  of  Missouri,  the  latest  case  being  State  v. 
German,  54  Mo.  526  (S.  C.,  14  Am.  Rep.  481) ;  and  it  seems 
uniformly  to  have  been  held,  that  a  conviction  on  the  extra- 
judicial  confession  of  the  prisoner,  not  corroborated  by  proof 
of  the  corpus  delicti,  is  unwarranted.  Passing  over  cases  of 
homicide,  the  case  of  Robinson  v.  State,  12  Mo.,  was  an  indict- 
ment for  larceny ;  the  confession  was  voluntary,  and  full, 
in  the  presence  of  the  person  whose  money  was  alleged  to 
have  been  stolen,  but  who  did  not  appear  as  a  witness  on 
the  trial.  The  confession,  without  proof  aliunde  of  the  corpus 
delicti,  was  pronounced  insufficient  to  support  a  conviction. 
The  case  of  State  v.  Scott,  39  Mo.  424,  was  an  indictment  for 
robbery,  and  the  same  principle  was  announced. 

Without  pursuing  further  a  citation  of  the  authorities  in 
this  country,  it  is  enough  to  say,  they  generally  concur  in 
affirming  that  the  extra-judicial  confessions  of  the  prisoner, 
not  corroborated  by  independent  proof  of  the  corpus  delicti, 
will  not  justify  a  conviction  for  felony.  We  limit  the  state- 
ment to  a  conviction  for  felony,  because  that  is  the  character 
of  the  case  we  are  considering,  without  intimating  any  opin- 
ion as  to  the  application  of  the  principle  to  misdemeanors. 
Nor  must  we  be  understood  as  affirming  that  the  proof  of  the 
corpus  delicti  must  be  as  full  and  conclusive  as  would  be  essen- 
tial if  there  was  no  confession  to  corroborate  it. —  Common- 
wealth  v..  McCann,  97  Mass.  580 ;  Same  v.  Tarr,  4  Allen,  315 ; 
U.  S.  v.  Williams,  1  Cliff.  53  ;  People  v.  Badgley,  supra;  Bergen 
v.  People,  supra.  Evidence  of  facts  and  circumstances,  attend- 
ing the  particular  offense,  and  usually  attending  the  commis- 
sion of  similar  offenses — or  of  facts  to  the  discovery  of  which 
the  confession  has  led,  and  which  would  not  probably  have 
existed  if  the  offense  had  not  been  committed — or  of  facts 
having  a  just  tendency  to  lead  the  mind  to  the  conclusion 
that  the  offense  has  been  committed — would  be  admissible 
to  corroborate  the  confession.  The  weight  which  would  be 
accorded  them,  when  connected  .with  the  confession,  the  jury 
must  determine,  under  proper  instructions  from  the  court. 

The  evidence  against  the  prisoner  is  not  of  an  express 
confession — it  is  of  an  admission  to  be  implied  from  the 
character  of  his  responses  to  communications  made  to  him, 
of  the  accusations  made  by  the  female  on  whom  the  violence 
is  charged  to  have  been  committed,  and  from  his  failure  to 
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meet  these  accusations  with  a  prompt  and  explicit  denial. 
The  woman  is  in  life,  and  was,  for  months  after  the  offense 
was  committed,  a  resident  of  the  same  neighborhood  and 
county  with  the  prisoner.  Neither  she  nor  her  relatives  are 
shown  to  have  been  active  in  this  prosecution.  When  the 
trial  was  had  in  the  Circuit  Court,  she  was  residing  in  another 
State ;  but  it  is  not  intimated  that  the  prisoner  had  any 
agency  in  producing  her  change  of  residence.  After  the 
offense,  the  prisoner  was  received  on  friendly  terms  in  her 
father's  family,  and  by  other  of  her  relatives.  The  admis- 
sions to  be  implied  against  the  prisoner  from  his  silence,  and 
the  character  of  his  answers,  are  of  a  species  of  evidence 
which  ought  always  to  be  received  and  acted  on  with  great 
caution.  Its  admissibility  rests  on  the  probability  that  a 
man  will  repel  by  denial  an  unjust,  unfounded  accusation — 
that  such  is  the  instinct  of  our  nature;  and  therefore  silence, 
or  a  response  which  is  not  a  denial,  is  a  tacit  admission  of 
the  truth  of  the  accusation.  Much  depends,  of  necessity,  on 
the  time,  place,  and  manner,  in  which  the  accusation  is  made, 
or  the  information  of  it  conveyed,  and  the  person  from  whom 
it  proceeds,  and  on  the  peculiar  temperament  and  character- 
istics of  the  person  accused.  One  of  perfect  innocence  may 
be  abashed  and  humiliated  to  silence  by  the  accusation  of 
crime,  while  another,  hardened  by  guilt,  would  answer  with 
a  vehement  and  seemingly  indignant  denial.  The  expres- 
sions imputed  to  the  prisoner  are  of  doubtful  import,  and  are 
not  inconsistent  with  his  innocence  of  the  crime  charged, 
though  he  may  have  been  guilty  of  gross  and  shameful  im- 
propriety of  conduct.  Considering  all  the  evidence,  we  can 
not  believe  a  conviction  resting  on  it  ought  to  stand.  There 
was  evidence  (if  the  offense  was  committed)  when  the  prose- 
cution was  commenced,  the  State  could  have  procured,  which 
would  have  been  positive  and  convincing  of  the  corpus  delicti, 
and  of  the  prisoner's  guilty  agency.  It  ought  to  have  been 
produced ;  and  it  is  better  that  a  guilty  man  should  escape, 
than  that  a  precedent  should  be  introduced,  which  may  press 
hardly  hereafter  on  the  innocent. 

The  motion  to  exclude  the  evidence  of  the  witnesses  Street 
and  Tomerline  ought  to  have  been  sustained.  For  the  error 
in  overruling  it,  the  judgment  must  be  reversed,  and  the  cause 
remanded.  The  prisoner  will  remain  in  custody,  until  dis- 
charged by  due  course  of  law. 
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Pond  v.  The  State. 

Indictment  for  Burglary. 

1.  Sufficiency  of  indictment. — An  indictment  which  charges  that  the  defend- 
ant "broke  into  and  entered  the  store-house  of  B.  D.,  with  the  intent  to  steal, 
where  there  was,  at  the  time  of  such  breaking  and  entering  into  said  store- 
house, goods,  merchandise,  or  other  valuable  things,  was  kept  for  use,"  &c,, 
though  expressed  in  careless  and  ungruinmatical  language,  is  sufficient  oa 
demurrer. 

2.  Proof  of  confession,  or  conversation,  by  rcifoeas  vho  remembers  part  only.  — 
When  a  witness,  testifying  to  a  conversation  or  confession,  admits  that  he  can 
not  recollect  all  that  was  said  at  the  time,  this  is  no  reason  far  rejecting  his 
testimony  entirely. 

3.  Proof  of  venue  after  evidence  lias  closed. — It  is  discretionary  with  the  courfc 
below  to  permit  a  witness  to  be  recalled,  for  the  purpose  of  proving  the  venue, 
after  the  evidence  has  closed,  and  daring  the  argument  to  the  jury. 

FROM  the  Circuit  Court  of  Elmore,  on  change  of  venue 
from  Coosa. 

Tried  before  the  Hon.  JAMES  Q.  SMITH. 

The  indictment  in  this  case  was  in  these  words :  "  The 
grand  jury  of  said  county  charge,  that  before  the  finding  of 
this  indictment,  that  George  Pond  broke  into  and  entered 
the  store-house  of  Robert  Davidson,  with  the  intent  to  steal, 
where  there  was,  at  the  time  of  such  breaking  and  entering 
into  said  store-house,  goods,  merchandise,  or  other  valuable 
things,  was  kept  for  use,  sale,  or  deposit ;  against  the  peace," 
etc.  The  defendant  demurred  to  the  indictment,  "on  the 
ground  that  it  fails  to  aver  that  there  was  goods,  merchan- 
dise, or  other  valuable  thing  kept  for  use,  sale,  or  deposit,  in 
said  store-house  at  the  time  of  the  breaking  and  entering." 
The  court  overruled  the  demurrer,  and  the  defendant  then 
pleaded  not  guilty. 

"  On  the  trial,"  as  the  bill  of  exceptions  states,  "the  State 
introduced  Robert  Davidson  as  a  witness,  who  testified,  that 
his  store-house  had  been  broken  open,  and  some  whiskey, 
ten  or  twelve  dollars  in  nickels,  some  silver,  and  a  pair  of 
shoes,  taken  from  said  store-house.  The  solicitor  then  asked 
said  witness,  if  he  had  heard  the  defendant  say  anything 
about  the  goods  that  were  taken  out  of  his  store ;  to  which 
the  witness  answered,  that  the  defendant  said  that  some 
shoes  that  were  in  court,  and  \vhich  were  found  in  defend- 
ant's possession,  were  the  shoes  that  were  taken  out  of  his 
house.  The  witness  was  then  asked,  by  the  defendant's 
attorney,  if  that  was  all  the  conversation ;  to  which  he  re- 
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plied,  that  he  did  not  know — it  was  his  opinion  it  was  not. 
The  witness  was  then  asked,  if  the  defendant  did  not,  in  the 
same  conversation,  say  that  he  received  the  shoes  from  an- 
other person,  who  had  broken  and  entered  the  store;  to 
which  he  answered,  that  he  believed  this  was  said,  but  he 
did  not  remember  the  exact  words  used  by  the  defendant  in 
addition  to  the  evidence  above  set  forth.  The  defendant 
thereupon  asked  the  court  to  exclude  from  the  jury  so  much 
of  the  testimony  of  said  witness  as  related  to  the  confession 
of  the  defendant,  on  the  ground  that  the  witness  could  not 
state  the  whole  of  the  conversation ;  which  motion  the  court 
overruled,  and  the  defendant  excepted. 

"After  the  evidence  had  been  closed,  and  the  case  opened 
by  the  solicitor,  and  while  the  defendant's  attorney  was  ad- 
dressing the  jury,  a  question  arose,  as  to  whether  the  venue 
in  the  case  was  proved ;  the  defendant's  counsel  stating  that 
it  was  not,  and  the  solicitor  insisting  that  it  was  proved  by 
the  witness  Davidson.  The  solicitor  then  offered  said  David- 
son to  restate  what  he  had  before  stated  as  to  the  venue ;  to 
which  the  defendant  objected,  because  the  case  had  been 
closed  and  submitted  to  the  jury ;  but  the  court  overruled 
the  defendant's  objection,  and  allowed  the  witness  to  be 
asked,  if  he  had  not,  on  his  examination  in  chief,  stated 
where  the  offense  was  committed.  The  witness  stated,  that 
he  did  in  reply  to  the  question  of  the  solicitor,  and  that  he 
said  it  was  at  Bockford,  in  Coosa  county ;  to  which  the  de- 
fendant duly  excepted." 

S.  J.  DARBY,  for  the  defendant. 

JNO.  TV.  A.  SANFORD,  Attorney-General,  for  the  State. 

MANNING,  J. — The  form  of  accusation  for  the  offense 
with  which  defendant  is  charged  in  this  case  is  plainly  indi- 
cated in  the  Code ;  and,  though  the  indictment  contained  in 
this  record  is  negligent  and  ungrammatical,  in  language  and 
construction,  we  cannot  impute  to  it  a  different  meaning  from 
that  conveyed  in  the  form  prescribed  by  law.  It  being 
charged  that  the  defendant  had  broken  into  and  entered  the 
store-house  specified,  the  word  "  where  "  must  be  understood, 
in  that  connection,  as  equivalent  to  the  statutory  words  "  in 
which."  There  was  not  error  in  overruling  the  demurrer. 

2.  The  objection  to  the  statement  by  witness  Davidson  of 
his  conversation  with  defendant  was  properly  overruled. 
Because  the  witness  testified  that  he  could  not  undertake  to 
repeat  all  that  was  said  by  the  accused,  is  not  a  sufficient 
reason  for  refusing  to  receive  what  he  could  remember.  A 
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witness  who  should  deny  recollection  of  what  he  knew  was 
said,  would  be  as  much  guilty  of  perjury,  as  if  he  willfully 
misstated  what  he  professed  to  have  heard  defendant  say. 
The  jury  can  generally  determine,  by  the  answers  upon  cross- 
examination,  and  other  evidence  in  the  cause,  as  well  as  by 
what  a  witness  may  say  on  examination  in  chief,  how  much 
value  ought  to  be  attributed  to  his  testimony. — Bob  v.  The 
State,  32  Ala.  360.  ^ 

3.  The  circuit  judge  did  not  err  in  permitting  a  witness  to 
be  recalled,  to  prove  what  he  had  said  about  the  venue  of 
the  offense  charged.  To  prove  the  venue,  he  might  allow  a 
witness  to  come  in  after  the  examination  had  closed,  though 
no  such  testimony  had  been  given.  The  judge  presides  to 
see  that  justice  be  done  to  both  parties ;  and  in  reference  to 
such  a  particular  as  the  venue,  the  mere  place  at  which  an 
offense  is  supposed  to  have  been  committed,  he  ought  gene- 
rally himself  to  see  to  it  that  it  be  proved  when  the  evidence 
for  the  State  is  given  in. 

We  find  no  error  in  the  record,  and  the  judgment  is  affirmed. 


Wetmore  v.  The  State. 

Indictment  for  Gaming. 

1.  Games  "played  vMh  dice." — Backgammon,  as  usually  played,  though  dice 
are  employed,  is  not  a  "  game  played  with  dice  "  within  the  prohibition  of  the 
statute  against  gaming  (Rev.  Code,  §  3620). 

2.  Rule  of  construction  of  statutes. — Contemporary  construction,  and  official 
usage  for  a  long  period  of  time,  by  the  persons  charged  with  the  administra- 
tion of  the  law,  are  among  the  legitimate  aids  in  the  interpretation  of  statutes. 

FROM  from  the  Circuit  Court  of  Sumter. 

Tried  before  the  Hon.  LUTHER  E.  SMITH. 

The  defendant  in  this  case  was  indicted  under  the  statute 
against  gaming  (Eev.  Code,  §  3620),  the  indictment  being  in 
the  general  form  authorized  by  law ;  and  he  was  convicted, 
under  the  charge  of  the  court,  on  proof  that  he  had,  within 
the  time  covered  by  the  indictment,  played  a  game  of  back- 
gammon at  a  railway  station  in  the  county.  The  charge  of 
the  court,  to  which  an  exception  was  reserved,  is  now  assigned 
as  error. 

E.  CHAPMAN,  Jr.,  W.  G.  LITTLE,  Jr.,  and  SNEDICOR  &  COCK- 
RELL,  for  the  defendant, 
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JNO.  TV.  A.  SANFOKD,  Attorney-General,  and  E.  H.  CLAEK, 
for  the  State. 

STONE,  J. — The  act  "to  prevent  the  evil  practice  of 
gaming,"  approved  February  4,  1807,  made  it  a  penal  offense 
to  "  play  at  any  tavern,  inn,  store  for  the  retailing  of  spiritu- 
ous liquors,  or  in  any  other  public  house,  or  in  any  street, 
highway,  or  in  any  other  open  place,  at  any  game  or  games, 
with  cards  or  dice." — Toulmin's  Laws  of  Ala.  376.  The  "  act 
to  revive  in  part  a  certain  act  therein  specified,"  approved 
January  15,  1828  (Pamph.  Acts,  73),  declared  that  "  any  per- 
son, who  shall  hereafter  play  at  any  tavern,  inn,  store,  house 
for  retailing  spirituous  liquors,  or  any  other  public  house,  or 
in  any  street  or  highway,  or  in  any  other  public  place,  or  in 
any  out-house  where  people  resort,  at  any  game  or  games 
with  cards  or  dice,"  was  guilty  of  a  misdemeanor;  and  pro- 
vided a  punishment  therefor.  It  further  provided,  that  "it 
shall  be  sufficient  for  the  indictment  to  charge,  that  the  per- 
son or  persons  offending  did  play  at  cards,  or  dice  (as  the 
case  may  be),  in  some  of  the  places  above  specified,  without 
stating  what  description  of  game,  or  without  stating  that 
money  or  any  other  thing  was  bet  upon  said  game ;  and  upon 
making  proof  of  tbe  charge  herein  required,  it  shall  be  con- 
sidered that  the  offense  is  made  out,  without  proving  what 
the  game  was  or  is  called,  or  without  proving  that  anything 
was  bet  upon  the  event  of  such  game  or  games."  Thus  the 
law  has  stood,  without  any  material  change  affecting  the 
merits  of  this  case,  to  the  present  time. — Revised  Code,  §  § 
3620,  4131 

The  defendant  was  indicted  in  the  usual  form,  under  section 
3620,  supra.— See  Form  27,  Eev.  Code,  810.  The  testimony 
was,  that  he  played  the  game  called  '•  backgammon,"  using 
dice  to  determine  the  extent  of  the  moves,  and  that  nothing 
was  bet  on  the  result  of  the  game.  The  place  being  public, 
the  question  arises,  was  this  a  playing  at  a  game  with  dice, 
within  the  meaning  of  the  statute  ?  Is  backgammon  one  of 
the  games  prohibited  ? 

In  the  American  Cyclopaedia,  it  is  said,  this  game  is  "played 
with  dice  and  thirty  pieces,  called  men,  upon  a  board  or 
table,  peculiarly  marked."  The  derivation  of  the  name  is 
not  satisfactorily  settled.  Three  agencies  are  employed  in 
the  game :  the  table,  the  men,  and  the  dice,  or  some  other 
instrumentality  to  determine  the  chances.  It  is  a  game  not 
much  dependent  on  chance,  but  defends  largely  on  the  skill 
of  the  player.  The  dice  are  employed  as  a  convenient  mode 
of  determining  who  shall  first  move,  and,  afterwards,  of  desig- 
nating the  number  of  points  in  the  table  each  player  shall 
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alternately  be  entitled  to  move  his  men,  on  their  journey  to 
the  home  table.  The  table,  and  the  pieces,  or  men,  are  in- 
dispensable agencies.  The  dice  may  be  dispensed  with. 
Any  agency  .which  will  indicate,  by  chance,  one  of  each  of 
two  series  of  numbers  from  1  to  6,  will  supply  the  place  of 
the  dice ;  and  a  game  thus  played  will  be  backgammon,  as 
much  so  as  if  dice  had  been  employed.  In  backgammon,  the 
dice  do  not  determine  the  result  of  the  game.  That  is  de- 
termined by  the  moves  of  the  men  by  the  opposing  players ; 
and,  as  we  have  said  above,  this  is  brought  about  much  more 
by  the  skill  of  the  contestants,  than  by  the  accidental  fall  of 
the  dice. 

In  the  case  of  Jones  v.  The  State  (26  Ala.  155),  the  parties 
were  indicted  for  playing  at  a  game  with  dice,  at  a  store- 
house for  the  retailing  of  spirituous  liquors.  The  proof  was, 
that  each  party  put  up  money,  and  they  threw  dice  for  it,  the 
one  throwing  the  highest  number  to  take  the  money.  It  was 
shown  that  the  game  was  conducted  precisely  as  a  raffle  for 
property ;  and  for  the  defendant  it  was  contended,  that  this 
did  not  constitute  a  game  with  dice,  but  only  a  raffle,  which 
was  not  within  the  statute.  This  court  said:  "The  court 
charged  that,  if  the  jury  believed  the  evidence,  the  defendant 
was  guilty ;  and  such  is  our  opinion.  It  was  a  game  played 
with  dice,  in  the  strictest  sense  of  the  term,  and,  although 
conducted  on  the  principles  of  a  raffle,  it  was  not  the  latter. 
A  raffle,  it  is  true,  is  a  game  usually  played  with  dice ;  but  in 
this,  property,  or  something  of  value,  is  put  up  as  the  thing 
to  be  raffled  for,  the  owner  receiving  the  value  in  the  sale  of 
chances.  Here,  the  parties  bet  money  upon  throwing  the 
dice,  which  money  is  to  be  won  by  the  party  throwing  the 
highest  number." 

This  case  is  an  authority  for  two  propositions ;  first,  that 
when  the  throw  of  the  dice  determines  the  result  of  the 
game,  between  parties  who  bet  on  the  result,  this  is,  in  the 
strictest  sense  of  the  term,  a  game  played  with  dice  ;  and, 
second,  dice  may  be  employed  as  an  agency,  in  determining 
the  chances — such  as  are  resorted  to  in  raffles — and  vet, 
not  offend  the  statute  against  playing  at  a  game  with  dice. 
A  raffle  is  much  more  nearly  a  game  played  with  dice,  than 
is  the  game  called  backgammon. 

Another  view  :  The  substance  of  the  statute  under  which 
this  indictment  was  found,  has  been  the  law  of  the  Territory 
and  State  of  Alabama  for  over  seventy  years.  A  vast  num- 
ber of  indictments,  found  under  it,  have  been  tried,  and  many 
of  them  have  reached  this  court  for  final  determination.  We 
have  never  before  known,  or  heard,  of  an  indictment  in  this 
State  for  playing  at  a  game  of  backgammon.  This  notorious 
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fact  is  strongly  conducive  to  show  that,  during  that  long 
period,  the  authorities  of  the  State,  charged  with  the  admin- 
istration of  the  law,  have  not  regarded  backgammon  as 
within  the  prohibition  of  the  statute.  Contemporary  con- 
struction, and  official  usage  for  so  long  a  time,  are  among 
the  legitimate  aids  in  the  interpretation  of  statutes. —  Gard- 
ner v.  Collins,  2  Peters,  85 ;  Sedg.  Cons,  and  Stat.  Construc- 
tion, 212. 

We  hold  that  backgammon  is  not  a  game  played  with  dice, 
within  the  purview  and  meaning  of  the  statute.  The  charge 
of  the  Circuit  Court  was  in  conflict  with  these  views,  and  the 
judgment  of  conviction  must  be  reversed.  We  consider  it 
unnecessary  to  remand  this  cause,  as,  under  the  proof,  the 
defendant  cannot  be  convicted. 

Judgment  of  Circuit  Court  reversed,  and  defendant  dis- 
charged. 


Grant  v.  The  State. 

Indictment  for  Larceny. 

1.  Sufficiency  of  indictment ;  clerical  and  grammatical  mistakes.  — The  omission 
of  the  last  letter  of  the  word  gold,  in  describing  the  money  alleged  to  have  been 
stolen,  is  a  mere_clerical  or  grammatical  misprision,  which  does  not  vitiate  the 
indictment.  « 

2.  Same ;  averment  of  value  of  stolen  articles. — In  an  indictment  for  the  lar- 
ceny of  several  distinct  articles,  an  averment  of  their  aggregate  value  is  suffi- 
cient on  demurrer,  though  the  better  practice  is  to  aver  the  separate  value  of 
each. 

3.  Same;  description  of  money. — "Ten  twenty-dollar  gold  pieces  of  Amer- 
ican coinage,  ninety  dollars  in  silver  coin,  the  description  of  which  is  to  the 
grand  jury  unknown,  three  hundred  and  twenty  dollars  in  national  currency  of 
the  United  States,  the  description  and  denomination  of  which  is  to  the  grand 
jury  unknown,  of  the  value  of  six  hundred  dollars,  the  personal  property  of  G. 
P.  W."— held  a  sufficient  description  of  each  kind  of  money,  in  an  indictment 
for  the  larceny. 

4.  Admissibility  of  confessions. — Where  the  sheriff,  on  arresting  the  defend- 
ant, said  to  him,  "I  am  sorry  to  inform  you  that  you  are  my  prisoner,"  and, 
being  asked  "what  lor,"  replied,  "For  stealing  George  Waite's  money;"  where- 
upon the  prisoner  said,  "I  am  sorry  I  stole  it ;"  and  the  officer  testified  that  no 
threats  or  promises  were  used  to  induce  the  confession, — held,  that  the  confes- 
sion was  voluntary,  and  properly  admitted. 

5.  Possession,  of  other  stolen,  articles,  not  named  in  indictment. — The  fact  that  a 
bank-note  belonging  to  the  prosecutor,  which  is  not  described  in  the  indictment 
as  one  of  the  stolen  articles,  but  which  was  stolen  at  the  same  time  and  place 
with  them,  is  found  in  the  prisoner's  possession  at  the  time  of  his  arrest,  is 
relevant  and  admissible  evidence  against  him. 

6.  Proof  of  value  of  stolen  money . — The  value  of  American  gold  and  silver 
coin,  and  of  "national  currency"  notes,  being  fixed  by  law,   no  proof  of  their 
value  is  necessary  to  sustain  a  conviction  for  their  larceuy. 
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7.  Charge  as  to  identifying  stolen  money,  and  explaining  possession. — Where 
there  is  evidence  tending  to  show  that  the  prisoner  had  exchanged  a  part  of 
the  stolen  money  for  other  money,  which  was  found  in  his  possession  when 
arrested,  a  charge  requested,  which  asserts  that,  unless  it  is  shown  that  the 
money  found  in  his  possession  '  'was  the  identical  money  alleged  to  have  been 
stolen,  it  is  not  incumbent  on  him  to  explain  his  possession,"  is  properly  re- 
fused. 

FROM  the  Circuit  Court  of  Coosa. 

Tried  before  the  Hon.  JOHN  HENDERSON. 

The  indictment  in  this  case  contained  only  a  single  count, 
which  charged  that  the  defendant  "  feloniously  took  and  car- 
ried away  ten  twenty-dollar  gol  pieces  of  American  coinage, 
ninety  dollars  in  silver  coin,  the  description  of  which  is  to 
the  grand  jury  unknown,  three  hundred  and  twenty  dollars 
in  national  currency  of  the  United  States,  the  description  of 
which  (?)  the  denomination  of  which  is  to  the  grand  jury  un- 
Imown,  of  the  value  of  six  hundred  dollars,  the  personal 
property  of  George  P.  Waite ;  against  the  peace,"  &c.  The 
defendant  demurred  to  the  indictment,  on  the  ground  that  it 
did  not  describe  the  stolen  articles  with  sufficient  definiteness 
and  precision,  and  did  not  contain  a  sufficient  averment  of 
their  value.  The  court  overruled  the  demurrer,  and  the  de- 
fendant then  pleaded  not  guilty ;  and  on  his  trial  he  reserved 
the  following  bill  of  exceptions  to  other  rulings  of  the  court : 

"  The  State  introduced  George  P.  Waite  as  a  witness,  who 
testified,  in  answer  to  questions  by  the  prosecuting  attorney, 
that  he  lives  in  said  county  of  Coosa,  in  a  double  log-house, 
he  and  his  wife  occupying  one  end  of  the  house,  and  his 
father  and  mother  the  other  end ;  that  he  kept  his  money 
and  valuable 'papers  in  a  small  trunk,  which  was  kept  under 
the  bed  in  which  his  father  and  mother  slept  in  their  room, 
and  was  kept  locked ;  that  this  trunk  was  taken  out  of  the 
house,  some  time  between  the  middle  of  the  afternoon  on 
Friday,  December  31,  1875,  and  eight  o'clock  at  night  on 
Saturday,  January  1,  1876,  but  he  could  not  tell  at  what  pre- 
cise time ;  that  the  defendant  knew  he  kept  his  money  in 
said  trunk,  and  that  the  defendant  and  two  others  stayed  all 
night  at  his  house  on  said  Friday  night.  The  witness  was 
then  asked  by  the  prosecuting  attorney,  if  he  had  any  money 
in  his  trunk  at  the  time  it  was  taken,  to  state  what  kind  of 
money,  and  how  much  ;  to  which  he  replied — 1st,  that  there 
was  '  two  hundred  dollars  in  American  gold  coin,  ten  twenty- 
dollar  gold  pieces.'  The  defendant  objected  to  this  evi- 
dence, on  the  ground  that  it  was  irrelevant,  incompetent,  and 
variant  from  the  charge  in  the  indictment.  The  court  over- 
ruled the  objection,  and  the  defendant  excepted.  The  wit- 
ness stated,  also,  that  he  had  in  the  trunk  seventy-five  or 
eighty  dollars  in  silver  coin,  six  or  seven  dollars  of  which 
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were  Mexican  dollars,  and  the  balance  American  coin,  mostly 
half-dollars.  The  defendant  objected  to  this  evidence,  on  the 
ground  that  it  was  illegal  and  incompetent ;  the  court  over- 
ruled his  objection,  and  he  excepted.  The  witness  further 
stated,  that  he  had  in  said  trunk  about  three  hundred  and 
thirty-five  or  forty  dollars  in  paper  currency  of  the  United 
States,  commonly  called  'greenbacks;'  to  which  evidence, 
also,  the  defendant  objected,  on  the  same  grounds  as  above 
stated ;  but  the  court  overruled  his  objection,  and  he  ex- 
cepted. 

"  The  witness  was  then  asked  by  the  prosecuting  attorney, 
if  he  had  any  other  money  in  said  trunk  at  the  time  it  was 
taken,  than  that  already  described  by  him ;  to  which  ques- 
tion the  defendant  objected,  as  illegal  and  irrelevant.  The 
solicitor  then  stated  to  the  court,  that  he  would  make  it  legal; 
that  he  expected  and  proposed  to  prove,  by  said  witness, 
that  a  bank-bill  of  a  particular  description,  not  described  in 
the  indictment,  was  in  the  trunk  with  his  other  money,  and 
that  this  identical  bill  was  found  in  the  defendant's  posses- 
sion when  he  was  arrested.  The  court  thereupon  overruled 
the  defendant's  said  objection,  and  he  excepted.  *The  wit- 
ness then  stated,  that  he  had  in  said  trunk  an  old  five-dollar 
note  or  bill  on  the  Farmers'  Exchange  Bank  of  South  Caro- 
lina; that  the  defendant  was  arrested  at  his  own  house,  late 
at  night,  and  was  kept  and  guarded  there  the  remainder  of 
the  night,  being  hand-cuffed ;  that  on  the  next  morning  wit- 
ness saw  him  lie  down  across  the  bed,  and  pull  the  cover  over 
him,  and  noticed  that  he  had  his  pocket-book  out,  and 
seemed  to  be  handling  some  papers,  or  something  taken  out 
of  the  pocket-book ;  that  he  called  the  attention  of  the  sheriff 
to  him,  and  the  sheriff  went  up  to  him,  and  took  something 
out  of  his  hand,  which  proved  to  be  a  bill  of  money  wadded 
up,  and  opened  it,  and  handed  it  to  him  (witness),  and  he  re- 
cognized it  as  the  said  bill  that  was  in  his  trunk  when  it  was 
taken."  (The  bill  was  then  produced,  and  identified  by  the 
witness.)  "The  defendant  renewed  his  motion  to  exclude  said 
bill  from  the  jury,  because  there  was  no  such  bill  or  money 
described  in  the  indictment,  and  it  was  illegal  and  irrelevant; 
but  the  court  overruled  his  objection  and  motion,  and  he  ex- 
cepted. When  the  sheriff  took  said  bill  from  the  defendant, 
and  opened  it,  he  handed  it  to  witness,  and  remarked  to 
him,  '  George,  here  is  a  bill  I  suppose  you  can  swear  to ;'  to 
which  witness  answered,  '  Yes.'  The  defendant  objected  to 
this  conversation  going  to  the  jury,  and  excepted  to  the  rul- 
ing of  the  court  allowing  it  against  his  objection. 

"  The  witness  was  asked  by  the  prosecuting  attorney,  if  he 
ever  heard  the  defendant  make  any  confessions  about  having 
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stolen  said  money,  or  any  statements  about  it ;  to  which 
question  the  defendant  objected,  because,  if  any  confessions 
or  statements  about  the  matter  were  made,  it  was  not  shown 
that  they  were  voluntary.  Being  then  interrogated  by  the  de- 
fendant's counsel,  the  witness  stated,  that  the  defendant  was 
arrested  near  midnight,  at  his  house  in  St.  Clair  county,  and 
was  hand-cuffed  by  the  sheriff  not  long  after  his  arrest ;  that 
he  (witness)  and  two  other  persons  were  with  the  sheriff  at 
the  time  of  the  arrest ;  that  they  started  the  next  morning  to 
Coosa  county,  by  way  of  Talladega ;  that  he  remarked  to  the 
defendant,  some  time  during  the  day,  that  if  he  was  guilty  of 
stealing  his  (witness')  money,  he  (witness)  thought  it  would 
be  best  for  him  to  confess  it,  and  throw  himself  on  the  mercy 
of  the  court ;  that  he  did  not  know  of  any  inducements  held 
out  to  the  defendant  to  induce  him  to  confess,  and  did  not 
know  of  any  threats  made  by  any  one  to  induce  him  to  con- 
fess ;  and  that  he  was  with  the  defendant  from  the  time  he 
was  arrested.  The  court  thereupon  overruled  the  defend- 
ant's objections,  and  he  excepted.  The  witness  then  stated, 
that  the  sheriff,  when  he  arrested  the  defendant,  said  to  him, 
*  I  am  sorry  to  inform  you  that  you  are  my  prisoner ;'  that  the 
prisoner  asked,  'What  for,  Joe  ;'  that  the  sheriff  replied,  Tor 
stealing  George  Waite's  money ;'  and  that  the  defendant  then 
said,  'I  am  sorry  I  stole  it.'  In  conversation  with  the  de- 
fendant the  next  day,  on  their  way  to  Talladega,  the  defend- 
ant stated,  as  said  witness  further  testified,  that  he  had  sold 
two  hundred  dollars  in  gold  in  Talladega  ;  that  it  might  have 
been  witness'  noney,  but,  if  it  was,  he  did  not  know  it ;  that 

he  got  it  from  two  negroes,  named  -        -  and ;  that 

he  never  saw  the  negroes  before,  and  did  not  know  them. 
Witness  further  stated,  that  on  the  night  of  the  defendant's 
arrest,  and  not  long  after  his  arrest,  he  got  out  of  a  box  in 
his  house  about  one  hundred  and  twenty-six  dollars  in 
American  silver  coin ;  that  he  could  not  identify  it,  or  any  of 
it,  as  the  money  he  had  lost ;  but  that  the  lost  money  cor- 
responded with  the  description  of  the  money  so  found, 
though  there  was  more  of  it  than  the  silver  he  had  lost.  The 
defendant  admitted,  th,at  he  had  paid  out  several  sums  of 
money,  as  follows,  after  he  had  moved  from  Coosa,  in  Janu- 
ary, 1876,  and  before  his  arrest,  sixty  dollars  for  corn,  fifty 
dollars  for  land,  and  other  sums  for  pro>isions,  household 
and  kitchen  furniture. 

"  Joseph  E.  Pond,  a  witness  for  the  State,  testified  that  he, 
as  the  sheriff  of  Coosa  county,  arrested  the  defendant  in  St. 
Clair  county,  in  February  or  March  last ;  that  the  arrest  was 
made  in  the  night,  at  the  defendant's  home ;  that  he  (wit- 
ness) got  out  of  a  box  in  the  house,  soon  after  the  arrest, 
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one  hundred  and  twenty-six  dollars  in  American  silver  coin, 
mostly  half-dollars,  which  he  took  charge  of,  and  brought  it 
back  to  Coosa  county.  The  witness  was  then  asked,  if  the 
defendant  made  any  confessions  or  statements  about  steal- 
ing Waite's  money,  to  state  what  he  said ;  to  which  question 
the  defendant  objected,  because,  if  any  confessions  or  state- 
ments were  made,  it  was  not  shown  that  they  were  voluntary. 
The  witness  was  then  asked,  if  any  threats,  promises,  or  in- 
ducements were  held  out  to  the  defendant,  to  influence  him 
to  make  the  confessions  or  statements ;  and  replied,  that  he 
did  not  know  of  any.  Thereupon,  the  court  overruled  the 
defendant's  objection,  and  he  excepted.  The  witness  then 
testified,  that  he  said  to  the  defendant,  when  he  arrested 
him,  '  I  am  sorry  to  inform  you  that  you  are  my  prisoner ;  * 
that  the  defendant  asked,  '  What  for ;'  that  he  replied,  '  For 
stealing  George  Waite's  money ;'  and  that  the  defendant  then 
said,  '  I  am  sorry  I  did  it.'  Not  long  after  his  arrest,  in  his 
own  house,  he  got  a  sack  of  silver  out  of  a  box,  containing 
one  hundred  and  twenty-six  dollars  of  American  silver  coin ; 
and  said  that  he  exchanged  gold  for  it,  and  that  Waite  might 
have  it  if  he  would  swear  to  it.  On  the  way  from  St.  Glair 
to  Coosa  county,  defendant  stated  to  witness,  that  he  had 
sold  or  exchanged  two  hundred  dollars  in  gold  in  Talladega- 
for  silver ;  that  it  might  have  been  Waite's  money,  but,  if  it 
was,  he  did  not  take  it ;  that  he  got  it  from  two  negroes, 

named .     Witness  identified  the  five-dollar  note  on 

the  Farmers'  Exchange  Bank,  as  the  one  which  he  had  taken 
out  of  the  defendant's  hand,  when  he  was  lying  across  the 
bed,  on  the  morning  after  his  arrest ;  and  on  this  evidence 
said  bill  was  offered  in  evidence,  and  was  admitted  by  the 
court,  against  the  defendant ;  to  which  he  excepted.  An- 
other witness  for  the  State  testified,  that  about  the  6th  Jan- 
uary, 1876,  the  defendant  showed  him  two  sacks  of  silver 
and  a  sack  of  gold,  and  stated  that  there  was  about  seventy- 
five  or  eighty  dollars  of  the  silver,  and  two  hundred  and 
twenty  dollars  in  gold.  There  was  evidence,  also,  tending 
to  show  that  the  defendant  was  a  poor  man,  and  had  lately 
been  engaged  in  teaching  a  public  school  in  Coosa  county ; 
that  he  had  been  lately  married,  and  moved  to  St.  Clair 
county  soon  after  the  6th  January,  1876.  The  defendant 
proved  a  good  character  up  to  the  time  this  charge  was 
brought  against  him ;  and  there  was  evidence  tending  to  show 
that,  before  it  was  alleged  the  larceny  was  committed,  he 
had  in  his  possession  a  five-dollar  note  of  the  Farmers'  Ex- 
change Bank  of  Charleston,  South  Carolina. 

"  The  defendant  requested  the  following  charges  to  the 
jury,  which  were  in  writing  :    1.  *  That  it  is  the  duty  of  the 
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State  to  prove  to  the  satisfaction  of  the  jury,  beyond  all 
reasonable  doubt,  the  value  of  the  money  alleged  to  have 
been  stolen ;  and  if  the  State  has  failed  in  making  such 
proof,  the  defendant  must  be  acquitted.'  2.  '  That  unless 
the  evidence  in  the  case  shows,  beyond  a  reasonable  doubt, 
that  the  money  said  to  have  been  found  in  the  defendant's 
possession,  soon  after  the  larceny  is  said  to  have  been  com- 
mitted, was  the  identical  money^  said  to  have  been  in  the 
trunk  of  George  B.  Waite,  then  it  is  not  incumbent  on  the 
defendant  to  explain  his  possession  of  the  money  which  he 
had.'  The  court  refused  these  charges,  and  the  defendant 
excepted  to  their  refusal." 

S.  J.  DABBY,  for  the  defendant. — 1.  The  demurrer  to  the 
indictment  ought  to  have  been  sustained,  for  the  reasons 
specifically  assigned.  The  omission  of  the  letter  d  from  the 
word  gold  is  a  fatal  mistake,  and  brings  the  case  within  the 
principle  decided  in  the  case  of  Wood  v.  The  State,  50  Ala. 
144.  The  articles  alleged  to  have  been  stolen  are  not  de- 
scribed with  that  degree  of  definiteness  and  precision  which 
the  law  requires  in  such  indictments,  and  there  is  no  suffi- 
cient averment  of  their  respective  values. —  The  State  v.  Lea, 
3  Stew.  123  ;  1  Porter,  116 ;  8  Porter,  447  ;  Sheppard  v.  The 
State,  42  Ala.  531 ;  Wharton's  Amer.  Grim.  Law,  130-32 ; 
1  Bishop's  Grim.  Pro.  §  294 ;  2  Ib.  §  676. 

2.  The  evidence  in  reference  to  the  note  on  the  South 
Carolina  bank  was  wholly  irrelevant,  and  should  not  have 
been  allowed  to  go  to  the  jury. — 1  Greenl.  Ev.  §§  51,  51  a, 
52 ;  Plunket  v.  The  State,  2  Stewart,  11. 

3.  The  confessions  were  not  affirmatively  shown  to  be 
voluntary. — 1  Greenl.  Ev.  §§  219,  220 ;  Newman  v.  The  State, 
49  Ala.  9 ;  Mose  v.  The  State,  36  Ala.  211. 

4.  The  conversation  between  the  sheriff  and  Waite,  as  to 
the  bank-note,  was  not  competent  evidence  against  the  de- 
fendant.    He  had  no  connection  with  it,  and  was  not  required 
to  answer  it. — 1  Greenl.  Ev.  §  199  ;  Fuller  v.  Dean,  31  Ala. 
654 ;  Lawson  v.  The  State,  20  Ala.  65  ;  Bob  v.  The  State,  32 
Ala.  560. 

5.  The  first  charge  asked  ought  to  have  been  given. — 
3  Greenl.  Ev.  §  153 ;  Wharton's  Amer.  Grim.  Law,  571. 

6.  A  man  is  never  called  on  to  explain  his  possession  of 
property,  until  it  is  shown  to  be  stolen  property.     The  sec- 
ond charge  asked  ought,  therefore,  to  have  been  given. 

JNO.  W.  A.  SANFORD,  Attorney-General,  for  the  State.— 
1.  Clerical  errors  and  grammatical  mistakes  do  not  vitiate 
an  indictment.  If  gol  cannot  be  understood  to  mean  gold,  it 
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may  be  rejected  as  surplusage,  and  the  indictment  still  re- 
main good  and  sufficient.  —  Wood  v.  The  State,  50  Ala.  145  ; 
Reeves  v.  The  State,  20  Ala.  33.  The  other  averments,  de- 
scriptive of  the  money,  and  as  to  its  value,  are  clearly  suffi- 
cient.— Oli  ver  v.  TJie  State,  37  Ala.  134;  1  Bishop's  Or.  Pro. 


2.  The  confessions  were  proved  to  be  entirely  voluntary, 
within  the  rule  -established  by  repeated  decisions  of  this 
court.—  Hose  v.  The  State,  36  Ala.  211. 

3.  The  defendant's  possession  of  the  South  Carolina  bank 
bill  was   one  fact  in  the  train  of  circumstances   adduced 
against  him,  tending  to  show  his  guilt.     Its  weight  as  evi- 
dence was  a  question  for  the  jury. 

4.  The  charges  asked  were  properly  refused.     No  proof 
of  the  value  of  the  stolen  notes  was  necessary,  since  their 
value  is  fixed  by  law,  and  it  must  be  judicially  known  to  the 
court.     The  second  charge  asserted  an  incorrect  legal  propo- 
sition, and  ignored  a  material  part  of  the  evidence. 

BEICKELL,  0.  J.  —  Neither  clerical  nor  grammatical  er- 
rors vitiate  an  indictment,  unless  they  change  the  words,  or 
obscure  the  sense.  It  is  simply  impossible  to  read  this  in- 
dictment, and  be  in  doubt  as  to  the  words  intended,  or  their 
import.  The  omission  of  the  letter  d  from  the  word  gold, 
converting  it  into  gol,  is  a  mere  clerical  error,  or  bad  spelling, 
on  the  part  of  the  pleader.  The  sense  is  not  obscured  —  it  is 
the  same  as  if  the  letter  had  been  inserted  ;  and  in  reading, 
many  persons  would  not  observe  the  omission,  and  those 
who  did  would  involuntarily  cure  it  in  pronunciation.  The 
defendant,  on  an  inspection  of  the  indictment,  or  on  hearing 
it  read,  would  know  that  it  was  intended  to  charge  him  with 
larceny  of  ten  twenty-dollar  gold  pieces  of  American  coinage, 
and  the  court  would  with  certainty  understand  that  such  was 
the  accusation.  The  case  of  Wood  v.  The  State,  50  Ala.  144, 
is  of  doubtful  propriety  ;  but,  conceding,  its  correctness,  it  is 
distinguishable  from  this  case.  The  omission  of  the  letter  I 
from  the  word  malice,  in  that  case,  converted  it  into  a  word 
incapable  of  a  like  sound.  The  difference  in  the  sound  of 
the  word  gol,  as  written  in  the  indictment,  and  the  true  word 
gold,  is  too  imperceptible  to  be  made  the  ground  of  objec- 
tion.— Edmundson  v.  State,  17  Ala.  179.  Before  an  objection 
because  of  false  grammar,  incorrect  spelling,  or  mere  cleri- 
cal errors,  is  entertained,  the  court  should  be  satisfied  of  the 
tendency  of  the  error  to  mislead,  or  to  leave  in  doubt  as  to 
the  meaning  a  person  of  common  understanding,  reading, 
not  for  the  purpose  of  finding  defects,  but  to  ascertain  what 
is  intended  to  be  charged.—  1  Bish.  Or.  Pro.  §§  354,  357. 


208  SUPEEME  COURT  [Dec.  Term, 

[Grunt  v.  The  State.] 

2.  The  indictment  for  larceny  must  aver  the  value  of  the 
thing  stolen. —  Wilson  v.  State,  1  Porter,  118 ;  Sheppard  v. 
State,  42  Ala.  531.     When,  as  in  the  present  case,  the  larceny 
charged  is  of  several  distinct  things,  an  averment  of  the  col- 
lective value  is  sufficient,  without  a  separate  averment  of  the 
value  of  each.     It  is  obviously,  however,  the  safer  and  better 
practice  to  aver  the  value  of  each  thing ;  for,  if  the  jury  do 
not  find  a  general  verdict  of  the  entire  charge,  but  a  verdict 
of  guilty  of  stealing  one  or  more  of  the  things,  not  specially 
assessing  the   value,   difficulties   in   pronouncing  judgment 
would  arise. — 2  Bish.  Cr.  Pr.  §  714 

3.  The  indictment  must,  also,  state  the  kind  and  descrip- 
tion of  the  goods  stolen.     If  the  larceny  is  of  coin,  the  num- 
ber and  denomination  must  be  stated. — Murphy  v.  State,  6 
Ala.  845 ;  State  v.  Longbottoms,  11  Humph.  39.     The  usual 
mode  of  averment  is  to  state  the  species  of  coin  by  its  appro- 
priate name,  and  that  it  is  "  of  the  current  gold  or  silver  coin 
of  the  realm."     The  purpose  of  the  averment  is  to  identify 
the  things  stolen ;  and  the  averment  of  the  denomination  of 
the  coin,  and  that  it  is  of  the  American  coinage,  is  sufficient 
for  purposes  of  identification.     That  it  is  the  current  coin  of 
the  realm,  is  then  matter  of  judicial  inference,  which  no  aver- 
ment is  necessary  to  support.      The   indictment   describes 
sufficiently  the  gold  coin. 

When  the  species  and  denomination  of  the  coin  are  un- 
known to  the  grand  jury,  the  fact  may  be  averred,  and  a 
general  description,  as  so  many  dollars  in  gold,  or  in  silver 
coin,  will  be  sufficient. — People  v.  Bozart,  36  Cal.  244 ;  Com- 
momvealth  v.  Satvtelle,  11  Gush.  142 ;  Chisolm  v.  State,  45 
Ala.  66;  DuBois  v.  State,  50  Ala.  13(J.  As  to  the  silver  coin, 
the  indictment  is,  therefore,  sufficient. 

If  the  larceny  charged  is  of  bills,  or  bank-notes,  intended 
to  circulate  as  money,  such  bills  or  notes  may  be  described 
in  a  general  manner,  and  it  is  not  necessary  to  set  them  out 
verbatim. — 2  East,  §  159.  It  is  sufficient  to  describe  them  by 
their  number,  denomination,  and  value. — State  v.  Williams, 
19  Ala.  15.  In  Sallie  v.  State,  39  Ala.  691,  an  indictment  de- 
scribing the  things  stolen,  as  "  one  ten-dollar  treasury-note 
of  the  United  States,  usually  called  a  greenback,  and  one  ten 
dollar  national-bank-bill,  usually  called  a  greenback,"  was 
sustained.  In  each  of  these  cases,  the  averment  was,  that 
the  thing  stolen  was  a  bill  or  note,  and  the  particular  species 
of  property  was  stated. 

In  DuBois  v.  State,  50  Ala.  139,  the  description  was,  "  one 
pocket-book,  containing  fifty  dollars  in  national  currency  of 
the  United  States,  the  exact  denomination  of  which  is  to  the 
grand  jury  unknown ;"  and  it  was  declared  sufficient.  The 

VOL.  LV. 


OF  ALABAMA.  209 

[Grant  v.  The  State.] 

court  say :  "  It "  (the  indictment)  "  describes  with  sufficient 
certainty  and  precision  the  felonious  taking  of  the  property 
stolen  from  the  person  of  the  owner,  and  the  articles  them- 
selves, and  their  value."  The  attention  of  the  court  does 
not  seem  to  have  been  drawn  to  the  fact  that  the  particular 
kind  of  currency,  whether  of  coin,  or  of  paper,  was  not 
averred. 

In  Crocker  v.  State,  47  Ala.  53,  the  description  was,  "  ten 
dollars  in  money  of  the  United  States  currency,"  and  it  was 
pronounced  insufficient.  The  court  say,  "  The  pleader  might 
just  as  well  have  said  ten  dollars  in  personal  property,  with- 
out setting  out  the  particular  kind  of  personal  property 
meant."  This  case  is  distinguishable  from  that  of  DuBois, 
only  by  the  fact  that,  in  the  latter  case,  there  was  the  addi- 
tional designation,  national  currency.  Do  these  words  import 
a  particular  species  of  money,  or  of  currency  circulating  as 
money  ?  We  incline  to  the  opinion  that  such  is  their  import. 
The  acts  of  congress  indicate  that  the  issue  of  the  National 
Banks  is  to  be  designated  as  "national  currency."  The 
office  of  comptroller  of  the  currency  is  established,  and 
charged  with  the  execution  of  all  laws  passed  by  congress 
relating  to  the  issue  and  regulation  of  a  national  currency 
secured  by  United  States  bonds. — R  S.  53,  §  324  The  form 
of  the  notes  of  National  Banks,  the  statements  they  must 
bear,  are  prescribed ;  and  it  is  further  provided,  they  may 
bear  such  devices,  and  other  statements,  as  the  secretary  of 
the  treasury  shall  by  regulation  direct. — K  S.  1007,  §  5172. 
The  notes  of  these  banks  bear  on  their  face  the  designation, 
"national  currency."  In  popular  acceptation,  probably,  the 
"national  currency"  embraces  alike  treasury-notes,  and  the 
issue  of  national  banks.  Whether  we  adopt  the  popular 
acceptation,  or  the  meaning  of  the  term  as  it  is  to  be  extracted 
from  the  acts  of  congress,  it  designates  notes  or  bills  circu- 
lating by  authority  of  the  general  government  as  money ; 
and  the  description  in  the  indictment,  "  three  hundred  and 
twenty  dollars  in  national  currency,"  describes  the  kind  or 
species  of  currency,  and  is  sufficient.  The  averment  that  the 
particular  denomination  was  unknown  to  the  grand  jury,  dis- 
pensed with  the  necessity  of  a  statement  of  the  number  or 
denomination  of  the  notes. — Commonwealth  v.  Grimes,  10 
Gray,  470.  Informal  and  inartificial  as  the  indictment  may 
be,  for  which  there  is  neither  apology  nor  excuse,  we  can  not 
pronounce  it  insufficient. 

4.  The  facts  and  circumstances,  under  which  the  accused 
made  the  declarations  or  confessions  introduced  in  evidence 
against  him,  were  before  the  court,  indicating  clearly  that 
they  were  voluntary — made  without  the  appliance  of  hope  or 
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fear  by  any  other  person  ;  and  of  their  admissibility  there 
can  be  no  doubt. — Nose  v.  State,  36  Ala.  211 ;  King  v.  State, 
40  Ala,  314. 

5.  When  goods  are  stolen,  and  the  whole  or  a  part  of  them 
are  found  concealed  on  a  person,  or  in  his  possession,  it  is 
certainly  a  fact  to  be  submitted  to  the  jury.     The  bank-note 
was  taken  at  the  same  time,  from  the  same  place,  with  the 
things  described  in  the  indictment  as  stolen.     True,  it  is  not 
mentioned  in  the  indictment  as  one  of  the  things  stolen ;  but 
that  does  not  affect  the  admissibility  of  the  evidence.    It  was 
one  of  the  fruits  of  a  single  crime,  and  the  evidence  was  refer- 
rible  to  the  issue  the  jury  were  to  try. 

6.  The  court  correctly  refused  the  instructions  requested 
by  the  defendant.     They  are  so  framed,  that,  if  given,  they 
could  have  had  no  other  tendency  than  to  mislead  and  con- 
fuse the  jury.     It  certainly  was  not  necessary  for  the  State 
to  prove  the  value  of  ten  twenty-dollar  pieces  of  American 
gold  coin,  or  of  ninety  dollars  in  silver  coin,  the  value  of 
which  is  fixed  by  law,  as  is  the  value  of  three  hundred  and 
twenty  dollars  of  national  currency. 

7.  There  was  evidence  tending  to  show  that  the  defendant 
had  exchanged  parts  of  the  money  stolen,  for  some  of  the 
money  found  in  his  possession.     This  evidence  the  second 
charge  requested  ignores  ;  and  if  it  had  been  given,  would 
have  had  a  tendency  to  divert  from  this  evidence  entirely 
the  attention  of  the  jury.     Beside,  the  charge  would  have 
relieved  the  defendant  from  offering  any  explanation  of  his 
possession    of    the  Farmer's  Exchange  Bank   note,  which 
was  identified,  because  the  other  money  found  in  his  posses- 
sion was  not  identified  as  part  of  the  money  stolen. 

We  find  no  error  in  the  record,  and  the  judgment  must  be 
affirmed. 


Rowland  v.  The  State. 

Indictment  for  Burglary. 

1.  Sufficiency  of  indictment. — In  an  indictment  for  burglary  in  breaking  and 
entering  a  cotton-house  (Rev.  Code,  §  3695),  a  count  which  does  not  aver  that 
any  thing  of  value  was  kept  in  the  house  at  the  time  is  fatally  defective  oil 
demurrer. 

2.  General  verdict  of  guilty,  under  indictment  containing  good  and  bad  counts.  — 
Under  an  indictment  containing  two  or  more  counts,  one  of  which  is  demur- 
rable,  if  no  demurrer  is  interposed  to  the  defective  count,  and  there  is  a  general 
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verdict  of  guilty,  the  judgment  of  conviction  will  not  be  reversed  on  account 
of  the  defective  count. 

3.  Uiarge  to  jury,  on  indictment  and  trial  of  two  jointly,  authorizing  conviction 
of  one  on  proof  against  the  other. — Where  two  persons  are  jointly  indicted  and 
tried,  a  charge  which  instructs  the  jury  that  if,  on  the  evidence,  "they  find  that 
the  defendants,  or  either  of  them,"  committed  the  offense  charged,    "then  they 
must  find  them,  or  either  of  them,  guilty  as  charged,"  is  erroneous,  since  it  would 
authorize  a  conviction  ot  one  defendant  on  proof  of  the  other's  guilt. 

4.  .Burglary;  constituents  of  offense;  proof  of  value. — Under  an  indictment 
for  burglary  in  breaking  and  entering  a  cotton-house,   the  prosecution  must 
prove  that  the  cotton  in  the  house  was  a  thing  of  value  ;  and  a  charge  to  the 
jury,  as  to  the  constituents  of  the  offense,  ignoring  the  proof  of  value,  is  errone- 


FROM  the  Circuit  Court  of  Greene. 

Tried  before  the  Hon.  LUTHER  E.  SMITH. 

The  indictment  in  this  case,  which  was  found  in  April,  1875, 
contained  two  counts ;  the  first  charging  that  the  defendants, 
John  Rowland  and  Thomas  McAlpine,  "  with  intent  to  steal, 
broke  into  and  entered  the  cotton-house  of  Dr.  Thomas  Balt- 
zell,  and  stole  therefrom  one  bale  of  cotton,  of  value  less 
than  one  hundred  dollars,  the  personal  property  of  said 
Thomas  Baltzell ;"  and  the  second,  that  they  broke  and  en- 
tered, with  like  intent,  "the  dwelling-house,  or  house  within 
the  curtilage  of  the  dwelling-hous,e,  or  the  shop,  store,  ware- 
house, or  other  building  of  Thomas  B.  Baltzell,  in  which 
goods,  wares,  merchandise,  or  other  valuable  thing,  was  kept 
for  use,  sale,  or  deposit,  and  feloniously  took  and  carried 
away  therefrom  one  bale  of  cotton,  of  value  less  than  one 
hundred  dollars,  the  personal  property  of  said  Thomas  Balt- 
zell." There  was  no  demurrer  to  the  indictment.  The 
defendants  were  jointly  tried,  and  each  pleaded  not  guilty. 
On  the  trial,  the  following  bill  of  exceptions  was  reserved : 

"  The  State  introduced  as  a  witness  one  William  Baltzell, 
who  testified,  that  his  father,  Dr.  Thomas  Baltzell,  some  time 
in  the  fall  before  the  finding  of  the  indictment,  had  six  bales 
of  cotton  in  a  building  which,  about  two  years  before,  had 
been  used  as  a  store,  but  had  been  since  vacant,  and  had  not 
been  used  for  any  purpose  until  a  short  time  before  the 
alleged  breaking,  when  said  six  bales  of  cotton  were  placed 
therein  for  safe-keeping ;  and  that  some  time  in  the  fall  afore- 
said, after  said  cotton  had  been  placed  in  said  house,  said 
house  was  broken  into,  and  one  of  said  bales,  belonging  to 
said  Thomas  Baltzell,  was  taken  therefrom.  To  the  intro- 
duction of  this  evidence  of  the  breaking  and  entering  into 
said  house,  the  defendant  objected,  and,  his  objection  being 
overruled,  he  then  and  there  excepted.  Said  witness  further 
testified,  that  said  bale  of  cotton,  from,  the  marks  on  the 
ground  and  bushes,  had  been  borne  by  three  persons,  on  a 
rail,  about  a  half-mile  from  the  house  from  which  it  was 
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taken,  two  of  the  persons  carrying  it,  and  the  third  balancing 
it  on  the  rail,  to  a  cart ;  that  he  thence  tracked"  [it,  or  them] 
"  to  the  plantation  of  Bryant  Gully,  to  the  rear  of  the  house 
of  the  defendant  McAlpine,  who  lived  on  said  plantation ; 
that  one  of  the  tracks  of  one  of  the  said  three  persons  was  an 
impression  on  the  earth  as  if  made  by  a  run-down  shoe,  or  a 
shoe  turned  over  and  worn  off  on  one  side ;  that  the  cart  was 
a  new  one,  and  could  be  easily  tracked,  because  it  rested  on 
the  ground  squarely  ;  that  he  and  some  others,  on  the  morn- 
ing next  after  the  breaking,  discovered  and  traced  these  tracks 
to  the  house  of  said  McAlpine,  and,  on  going  to  the  gin- 
house  on  the  plantation  of  said  Gully,  about  an  hour  by  sun, 
they  found  the  defendant  and  others  ginning  and  packing 
the  cotton  of  said  McAlpine ;  that  said  bale  of  cotton  was 
worth  about  seventy-five  dollars,  and  was  never  found ;  and 
that  he,  witness,_did  not  know  whether  the  impression  of- the 
worn  shoe  was  made  by  the  right  or  left  foot.  R.  F.  Shelton, 
another  witness  for  the  State,  testified  to  the  same  facts  in 
substance,  and  said  that  the  track  was  different  from  ordin- 
ary turned-down  shoes,  not  making  out  the.  full  track.  Bry- 
ant Gully,  another  witness  for  the  State,  testified  that  the 
said  cart  belonged  to  him,  and  that  it  was  on  his  plantation, 
at  said  McAlpine's  house,  dn  the  morning  after  the  alleged 
breaking,  and  was  there  against  his  orders ;  that  the  defend- 
ant Rowland  was  lame  in  one  leg,  from  an  injury  which  he 
had  received,  and  walked  on  the  side  of  his  foot ;  that  there 
was  a  peculiarity  about  the  track  made  by  that  foot,  which 
would  enable  him  at  any  time  to  recognize  it ;  that  he  could 
not  remember  which  one  of  his  legs  was  thus  disabled ;  that 
a  great  many  other  negroes  made  tracks  which  bore  a  close 
resemblance  to  that  made  by  said  Rowland,  and  that  he 
(witness)  never  saw  any  of  the  tracks  mentioned  by  the  other 
witnesses.  McAlpine  had  a  good  character,  but  there  was 
no  evidence  as  to  the  character  of  Rowland.  This  being  all 
the  evidence  in  the  case,  the  court  thereupon  charged  the 
jury,  that  if  they  believed  from  the  evidence,  beyond  a  rea- 
sonable doubt,  that  the'defendants,  or  either  of  them,  did,  in 
this  county,  before  the  finding  of  the  indictment,  break  into 
and  enter  a  house  of  Thomas  Baltzell,  where  cotton  was  kept 
for  deposit,  with  intent  to  steal,  and  take  therefrom  a  bale 
of  cotton,  the  property  of  Thomas  Baltzell,  of  value  worth 
seventy-five  dollars,  then  they  must  find  the  defendants,  or 
either  of  them,  guilty  as  charged  in  the  indictment.  To  this 
charge  the  defendant  excepted." 

The  jury  returned  a  verdict  of  not  guilty  as  to  McAlpine, 
and  guilty  as  to  Rowland ;  and  the  latter  defendant  alone 
brings  the  case  to  this  court. 
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SNEDICOE  &  COCKRELL,  with  WATTS  &  SONS,  for  defendant. 
JOHN  W.  A.  SANFOBD,  Attorney-General,  for  the  State. 

MANNING,  J. — The  first  count  in  the  indictment  in  this 
cause  is  defective,  because,  though  it  charges  the  defendant 
with  breaking  into  and  entering  a  cotton-house,  with  intent 
to  steal,  it  does  not  aver  that  there  were  any  goods,  wares, 
merchandise,  or  any  other  valuable  thing  therein.  But,  as 
there  is  no  demurrer  to  this  first  count,  and  the  second  is 
sufficient,  and  the  jury  found  a  general  verdict  of  guilty  in 
response  to  the  whole  indictment,  the  judgment  will  not  be 
reversed  for  the  defect  in  the  first  count. 

The  objection  to  the  testimony,  that  the  cotton-house,  or 
building  in  which  the  bales  of  cotton  were  kept,  was,  during 
the  fall  before  the  finding  of  the  indictment,  broken  into,  and 
a  bale  of  cotton  taken  therefrom,  was  properly  overruled. 
We  do  not  perceive,  and  are  not  informed  of,  any  reason  for 
that  objection. 

The  bill  of  exceptions  contains,  according  to  a  declaration 
in  it,  all  the  evidence  that  was  submitted  to  the  jury ;  and 
two  defendants  were  indicted  and  prosecuted  in  the  court  be- 
low. The  judge,  in  charging  the  jury,  instructed  them  that,  "  if 
they  believed  from  the  evidence,  beyond  a  reasonable  doubt, 
that  the  defendants,  or  either  of  them,  did,  in  this  county, 
before  the  finding  of  the  indictment,  break  into  and  enter  a 
house  of  Thomas  Baltzell,  where  cotton  was  kept  for  deposit, 
with  intent  to  steal,  and  take  therefrom  a  bale  of  cotton,  the 
property  of  said  Thomas  Baltzell,  of  value  worth  seventy-five 
dollars,  then  they  must  find  the  defendants,  or  either  of  tJiem, 
guilty  as  charged  in  the  indictment."  It  is  insisted,  that  this 
is  plainly  a  charge  that  one  of  the  defendants  may  be  con- 
victed on  proof  of  the  guilt  of  the  other.  Without  any  dis- 
tortion of  the  language,  this  is  literally  the  import  of  the 
instruction.  It  was  excepted  to,  on  behalf  of  the  defendant, 
at  the  time. 

Of  course,  it  was  only  by  inadvertence,  that  the  intelligent 
and  able  judge  who  presided  on  the  occasion  could  have  put 
his  charge  to  the  jury  in  that  exceptionable  shape ;  and  it%is 
difficult  to  believe  that  any  jury  could  understand  it,  positive 
as  fit  is  in  expression,  according  to  its  meaning,  literally. 
We  are  impressed,  too,  with  the  conviction,  that  the  bill  of 
exceptions  does  not  set  out,  as  it  proposes  to  do,  all  the  evi- 
dence in  this  cause.  Unless  some  particulars  are  omitted, 
we  can  not  perceive  how  the  jury,  with  a  correct  understand- 
ing of  their  duty  under  the  law,  could  have  rendered  a  ver- 
dict of  guilty  against  the  defendant  convicted,  or  how,  if  they 
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did,  the  judge  could  permit  it  to  stand.  There  was  negli- 
gence, at  least,  somewhere.  It  was  not  shown  that  appel- 
lant was  ever  known  to  be  in  possession  of  any  cotton,  or 
that  he  was  in  the  neighborhood,  or  even  in  the  county  in 
which  the  offense  was  committed,  at  the  time  of  its-  commis- 
sion. But  we  must  take  records  as  the  presiding  judges 
cause  or  permit  them  to  be  made  up.  The  charge  of  the 
court,  as  set  out,  is  not  correct ;  and  we  can  not  know  that 
it  did  not  cause  injustice. 

There  is  another  particular  in  which  the  charge  was  erro- 
neous. Undertaking  to  set  out  all  the  constituents  of  the 
offense  for  which  appellant  was  indicted,  it  failed  to  inform 
the  jury  that  it  must  appear  that  the  cotton  contained  in  the 
house  broken  into  was  a  thing  of  value. — Danner  v.  The  State; 
Ike  Robinson  v.  State;  Jasper  Webb  v.  State;  all  in  MSS, 
This  defect  was  not  compensated  by  the  reference  to  an 
alleged  intent  of  the  accused  to  steal  a  bale  of  cotton  worth 
$75.  That  intent  might  have  existed,  without  any  such  bale 
of  cotton  being  in  the  house. 

The  judgment  of  the  court  below  must  be  reversed,  and 
the  cause  remanded.  Let  the  defendant  remain  in  custody, 
until  discharged  by  due  course  of  law. 


Hurt  v.  The  State. 

Indictment  for  Burglary. 

1.  Limitation  of  prosecution. — A  criminal  prosecution  for  burglary  must  be 
commenced  (Rev.  Code,  §  3951)  within  three  years  next  after  the  commission 
of  the  offense:  consequently,  where  the  bill  of  exceptions,  purporting  to  set 
out  all  the  evidence,  shows  that  the  only  proof  of  the  time  when  the  offense 
was  committed  fixed  it  more  than  three  years  before  the  indictment  was  found, 
and  the  record  does  not  show  any  prior  commencement  of  the  prosecution,  a 
charge  to  the  jury,  which  authorizes  a  conviction  on  proof  that  the  offense  was 
committed  "before  the  finding  of  the  indictment,"  is  erroneous. 

2.  Sufficiency  of  Indictment. — In  an  indictment  for  burglary  (Rev.  Code, 
§  3695),  an  averment  that,  in  the  building  broken  into  and  entered,  "meat  and 
flour,  things  of  value,  were  then  and  there  kept  for  use,"  &c.,  is  a  sufficient 
averment  of  their  value. 

3.  Hearsay,  and  res  geatce.— The   conduct  and  conversation  of  parties,  ac- 
companying an  act.  are  generally  admissible  as  a  part  of  the  res  gestce  ;  yet,  a 
message  sent  to  the  accused  by  his  employer,  though  it  might  be  admissible  as 
tending  to  explain  his  flight,  which  had  been  proved  as  a  circumstance  against 
him,  is,  prima  facie,  mere  hearsay;  and  when  offered  for  the  purpose  of  show- 
ing "that  the  defendant  ran  away  in  consequence  of  it,"  the  appellate  court 
can  not  affirm  that  its  rejection  was  erroneous,  when  the  message  itself  is  not 
set  out  in  the  record. 

FROM  the  Circuit  Court  of  Greene. 
Tried  before  the  Hon.  LUTHER  R.  SMITH, 
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The  indictment  in  this  case,  which  was  found  on  the  6th 
January,  1876,  contained  two  counts  ;  the  first  charging  that 
the  defendant,  "  with  intent  to  steal,  broke  into  and  entered 
the  dwelling-house,  house  within  the  the  curtilage  of  the 
dwelling-house,  shop,  store,  warehouse,  smoke-house,  or  other 
building  of  T.  C.  Clark,  in  which  goods,  merchandise,  meat, 
flour,  things  of  value,  were  kept  for  use,  sale,  or  deposit ;" 
and  the  second,  that  he  broke  and  entered  the  building,  de- 
scribed as  above,  "  in  which  goods,  merchandise,  meat,  flour, 
and  other  valuable  things,  were  kept  for  use,"  &c.,  "  and  stole 
therefrom  about  one"  hundred  pounds  of  meat,  and  a  lot  of 
flour,  of  value  less  than  one  hundred  dollars,  the  personal 
property  of  T.  C.  Clark."  The  defendant  demurred  to  the 
indictment — 1st,  because  the  "  other  building  "  was  not  de- 
scribed with  sufficient  certainty  ;  and,  2d,  because  there  was 
"  no  sufficient  averment  that  the  meat  and  flour  are  things  of 
value."  The  court  overruled  the  demurrer,  and  the  defend- 
ant then  pleaded  not  guilty. 

On  the  trial,  as  the  bill  of  exceptions  shows,  the  State  in- 
troduced one  Freeman  as  a  witness,  who  was  the  superin- 
tendent of  T.  C.  Clark's  plantation  in  said  county,  and  who 
testified,  that  he  found  the  smoke-house  on  the  place  broken 
open  one  morning,  and  a  quantity  of  meat  and  flour  taken 
from  it ;  that  he  discovered  the  tracks  of  a  mule  near  by,  and 
followed  them  to  "a  patch"  near  the  defendant's  house, 
where  he  found  the  meat  and  flour  "  lying  in  the  corner  of 
the  patch ;"  that  he  could  not  remember  exactly  when  this 
was,  but  it  was  some  time  in  the  year  1871,  or  1872 ;"  and  he 
stated  other  facts  tending  to  show  that  the  burglary  was  com- 
mitted by  the  defendant.  It  was  also  proved,  on  the  part  of 
the  State,  that  the  defendant  could  not  be  found  when  the 
deputy  sheriff  went  to  arrest  him,  and  was  arrested  some 
time  afterwards  in  another  part  of  the  county.  The  defend- 
ant introduced  two  witnesses,  his  son  and  step-son,  whose 
testimony  tended  to  prove  an  alibi.  One  of  these  witnesses 
was  asked  by  the  defendant's  counsel,  "  if  the  defendant  sent 
him  with  any  message  to  Dr.  "Webb,  his  employer,  on  the  day 
Mr.  Freeman  came  on  the  place  ;  and  if  so,  what  it  was,  and 
what  he  told  the  defendant  on  his  return."  The  State  ob- 
jected to  this  question  ;  and  the  defendant's  counsel  then 
stated  to  the  court,  "  that  the  object  of  the  testimony  was  to 
show  why  the  defendant  ran  away — that  it  was  in  conse- 
quence of  the  message  he  received  from  Dr.  Webb."  The 
court  sustained  the  objection,  and  excluded  the  evidence ;  to 
which  the  defendant  reserved  an  objection.  The  bill  of  ex- 
ceptions does  not  state  what  the  message  was. 

"  This  being  all  the  evidence,  the  court  charged  the  jury, 
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that  if  they  believed  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant,  before  the  finding  of  the  indict- 
ment, and  in  said  county,  broke  into  and  entered  the  smoke- 
house of  T.  C.  Clark,  with  intent  to  steal ;  and  that  meat  and 
flour  were  kept  there,  and  that  they  were  things  of  value ; 
and  that  the  defendant  did  steal  the  meat  and  flour  of  said 
Clark,  and  it  was  worth  about  sixty  dollars, — then  they  must 
find  the  defendant  guilty  as  charged."  To  this  charge  the 
defendant  excepted ;  and  he  now  presents  for  revision,  and 
as  grounds  of  reversal,  the  overruling  of  his  demurrer  to  the 
indictment,  the  rejection  of  the  evidence  offered  by  him,  and 
the  charge  of  the  court. 

T.  W.  COLEMAN,  and  E.  MORGAN,  for  the  defendant. 
JNO.  "W.  A.  SANFOKD,  Attorney-General,  for  the  State. 

STONE,  J. — The  only  evidence  in  this  record,  of  the  time 
when  the  offense  was  committed,  places  it  in  1871,  or  1872. 
The  indictment  was.  found  in  January,  1876;  necessarily 
more  than  three  years  after  the  last  possible  day  in  1872. 
Burglary  is  not  one  of  the  offenses  mentioned  in  either  of  the 
sections  3949  and  3950  of  the  Revised  Code.  Hence,  it  is 
not  governed  by  them.  Being  a  felony,  and  not  being  speci- 
fied in  said  two  sections,  it  falls  within  the  influence  of  sec- 
tion 3951,  which  declares  that  the  prosecution-  of  all  other 
felonies  "must  be  commenced  within  three  years  next  after 
the  commission  of  the  offense."  Postulating  all  the  ingredi- 
ents of  the  statutory  crime  of  burglary,  except  that  of  the 
three  years  limitation,  the  court  charged  the  jury,  that  if  they 
find  the  defendant  committed  the  offense  "  before  the  finding 
of  this  indictment"  then  they  must  find  him  guilty  as  charged 
in  the  indictment.  This  authorized  and  required  the  jury  to 
convict,  no  matter  how  long  the  offense  was  committed  before 
the  indictment  was  found.  This  was  clearly  an  error.  If 
there  was  a  warrant  of  arrest,  or  the  prisoner  bound  over, 
before  the  three  years  expired,  and  the  indictment  was  but 
a  continuation  of  such  prosecution,  and  not  the  commence- 
ment of  it,  this  should  have  been  shown,  and  a  proper  charge, 
based  on  it,  should  have  been  given. — Foster  v.  The  State, 
38  Ala.  428 ;  Ross  v.  TJie  State,  at  present  term. 

2.  The  indictment  charges  that  the  "other  building"  into 
which  it  is  alleged  the  defendant  broke  and  entered,  con- 
tained meat  and  flour,  "  things  of  value,"  which  were  kept 
there  "  for  use,  sale,  or  deposit."  This  is  a  sufficient  aver- 
ment that  the  articles  had  value,  and  renders  the  indictment 
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good. — Norris  v.  The  State,  50  Ala.  126 ;  Danner  v.  The 
State,  in  manuscript. 

3.  The  question  of  the  exclusion  of  evidence  is  so  presented, 
that  we  can  not  affirm  the  Circuit  Court  erred  in  the  ruling. 
If  a  message  was  sent  by  Dr.  Webb,  the  employer,  to  the  ac- 
cused, we  are  not  informed  what  it  was.  Primafade,  it  was 
hearsay,  and  irrelevant.  If  it  were  such  as  to  cause  the  de- 
fendant to  leave,  or  tended  to  show  that  he  probably  left  on 
that  account,  we  can  not  say  it  should  have  been  excluded. 
The  conduct  and  conversation  of  parties,  accompanying  an 
act,  are  generally  admissible  as  part  of-  the  res  gestce. — Au- 
tauga  County  v.  Davis,  32  Ala.  703 ;  1  Brick.  Digest,  843.  Of 
course,  the  weight  of  such  evidence,  when  adduced,  would  be 
a  question  for  the  jury.  The  manner  of  the  leaving,  whether 
hasty  or  deliberate,  and  whether  public  or  private,  and  the 
conduct  afterwards,  should  always  be  taken  into  the  account, 
in  determining  whether  consciousness  of  guilt,  or  some  other 
motive,  prompted  the  flight. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the 
cause  remanded.  Let  the  prisoner  remain  in  custody,  until 
discharged  by  due  course  of  law. 


Wooster  v.  The  State. 

Indictment  far  Keeping  Bawdy-House. 

1.  Entering  nolle-pros.  to  one  of  several  counts  in  indictment. — The  prosecut- 
ing attorney  may,  with  the  consent  of  the  court,  at  any  time  before  the  trial 
has  commenced,  whether  a  demurrer  has  been  interposed  or  not,  enter  a  nolle- 
pros.  as  to  one  of  the  two  counts  in  the  indictment,  thereby  electing  to  pro- 
ceed on  the  remaining  count  alone. 

2.  •  Joinder  of  offenses,  in  different  counts  of  indictment. — The  common -law  of- 
fense of  keeping  a  bawdy-house,  and  the  statutory  offense  of  "being  a  com- 
mon prostitute,  or  the  keeper  of  a  house  of  prostitution,  having  no  honest  em- 
ployment whereby  to  maintain  herself  "  (Rev.  Code,  §  3C30),   may  be  joined, 
in  separate  counts,  in  the  same  indictment.     (Overruling  Xorvell  v.  The  State, 
50  Ala.  174,  as  to  the  joinder  of  separate  offenses.) 

3.  Evidence  of  general  reputation  of  house  and  Ha  inmates. — Under  an  indict- 
ment for  keeping  a  bawdy-house,  evidence  of  the  general  reputation  of  the 
house  is  not  admissible;  but  evidence  of  the  general  reputation  of  its  inmates, 
for  chastity,  is  relevant  and  competent. 

FROM  the  City  Court  of  Montgomery. 
Tried  before  the  Hon.  JNO.  A.  MTNNIS. 
The  indictment  in  this  case  contained  two  counts ;  the  first 
charging  that  the  defendant  "was  the  keeper  of  a  house  of 
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prostitution,  and  had  no  honest  employment  whereby  to 
maintain  herself ;"  and  the  second,  that  she  did,  "  within 
said  county  of  Montgomery,  knowingly  keep  and  maintain  a 
certain  common  nuisance,  to-wit,  a  bawdy-house,  then  situ- 
ate within  the  city  of  Montgomery,  and  then  and  there  kept 
and  used  as  a  bawdy-house,  and  then  and  there  resorted  to 
for  the  purpose  of  prostitution  and  lewdness ;  and  for  her 
own  lucre  and  gain,  certain  persons,  whose  names  are  to  the 
grand  jury  unknown,  as  well  men  as  women,  of  evil  name  and 
lame,  and  of  dishonest  conversation,  to  frequent  and  come 
together  did,  unlawfully  and  willfully,  cause,  permit,  and 
procure ;  and  said  men  and  women,  in  said  house,  as  weh1  in 
the  day  as  in  the  night,  there  did  suffer  and  permit  to  be 
and  remain  whoring ;  to  the  common  nuisance  of  all  good 
citizens  there  residing,  passing,  and  being,  and  in  evil  exam- 
ple to  all  others  in  like  case  offending  ;  against  the  peace," 
&G.  The  defendant  demurred  to  the  indictment,  as  the  judg- 
ment entry  recites,  "  for  duplicity,  and  for  misjoinder  of  of- 
fenses ;  whereupon,  the  State,  by  its  solicitor,  asked  leave  of 
the  court  to  enter  a  nolle-prosequi  to  the  first  count  of  the  in- 
dictment ;  which  motion  was  allowed  by  the '  court,  without 
passing  on  said  demurrer,  and  the  defendant  excepted. 
The  defendant  then  moved  the  court  to  quash  the  indict- 
ment, on  the  ground  that  there  was  no  valid  indictment  in 
court ;  which  motion  the  court  overruled,  and  then  required 
the  defendant  to  plead  to  the  remaining  count  in  the  indict- 
ment ;  to  which  the  defendant  objected  and  excepted.  The 
defendant  then  demurred  to  the  remaining  count  in  the  in- 
dictment, which  demurrer  the  court  overruled ;  and  the  de- 
fendant then,  being  duly  arraigned  upon  said  indictment, 
pleaded  not  guilty." 

"  On  the  trial,"  as  the  bill  of  exceptions  states,  "  the  State 
introduced  witnesses  tending  to  show,  that  the  general  char- 
acter of  the  inmates  of  the  house  kept  by  the  defendant,  for 
virtue  and  chastity,  was  bad ;  to  which  evidence  the  defend- 
ant objected,  but  her  objection  was  overruled,  and  she  there- 
upon duly  excepted.  The  State  then  asked  a  witness,  if  he 
know  the  general  reputation  of  said  house ;  to  which  the 
witness  answered,  that  he  knew  the  reputation  of  the  -house 
to  be  that  of  a  house  of  prostitution.  To  this  question  and 
answer,  each,  the  defendant  objected'  separately ;"  and  re- 
served exceptions  to  the  overruling  of  her  objections. 

The  rulings  of  the  court  on  the  pleadings  and  evidence,  as 
above  stated,  are  now  presented  for  revision. 

JNO.  GINDEAT  WINTER,  for  the  defendant.— 1.  The  court 
erred  in  not  sustaining  the  demurrer  to  the  indictment.  The 
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two  counts  charged  different  offenses,  which  could  not  prop- 
erly be  joined  in  the  same  indictment. — The  State  v.  Covy, 
4  Porter,  186 ;  Coleman  v.  The  State,  5  Porter,  32  ;  Norvell  v. 
The  State,  50  Ala.  174 ;  Amer.  Crim.  Law,  vol.  1,  §  395.  The 
defendant  was  entitled  to  the  benefit  of  her  demurrer,  and 
the  consequences  of  the  misjoinder  could  not  be  avoided  by 
striking  out  one  of  the  counts. — Eose  v.  The  State,  Minor,  28. 
2.  The  court  erred  in  admitting  evidence  of  the  general 
reputation  of  the  house  and  its  inmates. — Amer.  Crim.  Law, 
vol.  3,  §  2367 ;  Commonwealth  v.  Hopkins,  2  Dana,  418  ;  Over- 
street  v.  The  State,  3  How.  Miss.  328 ;  United  States  v.  Jour- 
dine,  4  Cranch,  338  ;  People  v.  Mauch,  24  How.  N.  Y.  Pr.  276; 
Commouivealth  v.  Stewart,  1  Serg.  &  B.  342. 

JNO.  W.  A.  SANFORD,  Attorney-General,  for  the  State. — 
There  was  no  misjoinder  of  offenses  in  the  indictment.  The 
two  offenses  charged  belong  to  the  same  class,  and  are  sub- 
ject to  the  same  kind  of  punishment,  differing  only  in  the  de- 
gree of  severity. — Cawley  v.  The  State,  37  Ala.  152,  and  au- 
thorities there  cited ;  Oliver  v.  The  State,  37  Ala.  134 ;  Scott 
v.  The  State,  37  Ala.  122 ;  Johnson  v.  The  State,  29  Ala.  62. 
Even  if  there  was  a  misjoinder,  the  solicitor  had  a  right, 
with  the  consent  of  the  court,  to  enter  a  nolle-prosequi  as  to 
one  count,  notwithstanding  the  demurrer. — Kev.  Code,  §  4150 ; 
United  States  v.  StoweU,  2  Curtis,  C.  C.  153.  As  there  was  no 
judgment  on  the  demurrer,  there  is  nothing  for  this  court  to 
revise  in  reference  to  it. — Lewis  v.  Paul,  42  Ala.  140. 

BEICKELL,  C.  J.— The  first  count  in  the  indictment 
charges  the  statutory  offense  of  being  "  a  common  prosti- 
tute, or  the  keeper  of  a  house  of  prostitution,"  having  no 
honest  employment,  whereby  the  defendant  could  maintain 
herself.  The  second  count  charges  the  common-law  offense 
of  keeping  a  bawdy-house.  The  two  offenses  are  of  the  same 
nature,  belong  to  the  same  class  of  crimes,  and  each  is  a 
misdemeanor.  The  statutory  offense  is  punishable,  on  the 
first  conviction,  by  fine  of  not  less  than  ten,  nor  more  than 
fifty  dollars ;  and  a  second  conviction,  within  six  months  af- 
ter the  first,  is  punishable  by  fine  of  not  less  than  fifty  dol- 
lars, nor  more  than  one  hundred  dollars,  to  which  hard  labor 
for  the  county,  or  imprisonment  in  the  county  jail,  for  a  term 
not  exceeding  six  months,  may  be  added. — E.  C.  §  3630. 
The  common-law  offense  is  punishable  by  fine,  not  exceeding 
five  hundred  dollars,  to  which  imprisonment  in  the  county 
jail,  or  hard  labor  for  the  county,  not  exceeding  six  months, 
may  be  added. — R.  C.  §  3754.  A  demurrer  was  interposed 
to  the  whole  indictment,  because  of  a  misjoinder  of  offenses ; 
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and  to  the  second  count,  because  it  was  an  insufficient  state- 
ment of  the  offense.  Without  passing  on  the  demurrer, 
against  the  objection  of  the  defendant,  the  court,  before  the 
jury  were  impannelled,  and  before  the  trial  had  commenced, 
permitted  the  solicitor  to  enter  a  nol.  pros,  as  to  the  first 
count,  proceeding  for  a  conviction  on  the  second  count  alone. 
It  was  the  right  of  the  solicitor,  certainly  at  any  time  before 
the  trial  was  commenced,  whether  a  demurrer  had  been  in- 
terposed or  not,  with  the  consent  of  the  court,  to  enter  a  nd. 
pros,  as  to  either  count  in  the  indictment,  thereby  electing  to 
proceed  alone  on  the  remaining  count. — 1  Bish.  %Cr.  Pr. 
§§  443,  446 ;  State  v.  Menrill,  44  N.  H.  264. 

2.  There  was,  however,  no  misjoinder  of  counts.  The 
rule  to  which  the  counsel  of  appellant  refers,  extracted  from 
former  decisions  of  this  court — that  two  offenses,  committed 
by  the  same  person,  may  be  included  in  the  same  indictment, 
in  different  counts,  only  when  they  are  of  the  same  general 
nature,  and  belong  to  the  same  family  of  crimes,  and  where 
the  mode  of  trial  and  nature  of  punishment  are  also  the 
same — obtains  only  in  cases  of  felony.  In  such  cases,  no 
objection  to  the  indictment,  for  a  misjoinder,  can  be  made  by 
demurrer.  A  motion  to  the  court,  to  compel  an  election  of 
the  counts  on  which  a  conviction  will  be  sought,  is  the  only 
right  of  the  accused. — 1  Arch.  Cr.  PI.  &  Pr.  94-5.  The  mo- 
•tion  will  always  be  granted,  or  the  court,  of  its  own  motion, 
will  interfere,  by  quashing  the  indictment,  when  an  attempt 
is  made,  as  manifested  either  by  the  indictment  or  the  evi- 
dence, to  convict  the  accused  of  two  or  more  offenses,  grow- 
ing out  of  distinct  and  separate  transactions.  The  court 
ought  not  and  will  not  interpose,  when  the  joinder  is  in- 
tended and  calculated  to  meet  the  different  aspects  in  which 
the  evidence  may  present  a  single  transaction,  or  a  single  of- 
fense.— Mayo  v.  State,  30  Ala.  32.  This  practice  of  compell- 
ing an  election,  or  of  quashing  the  indictment,  if  there  was 
failure  or  refusal  to  elect  on  which  count  or  counts  a  convic- 
tion would  be  claimed,  never  prevailed  in  reference  to  mis- 
demeanors.—1  Arch.  Cr.  PL  &  Pr.  94-5  ;  1  Bish.  Cr.  Pr.  §§448, 
449,  452  ;  1  Wharton's  Am.  Cr.  Law,  §  414 ;  Kane  v.  People, 
8  Wend.  203 ;  Commonwealth  v.  BirdsaU,  69  Penn.  St.  482. 
It  is,  of  consequence,  a  general  rule  of  the  common  law,  pre- 
vailing here  in  the  absence  of  a  statute  changing  it,  that 
"  two  or  more  misdemeanors,  growing  out  of  separate  and 
different  transactions,  may,  in  different  counts,  be  joined  in 
the  same  indictment." — 1  Bish.  Cr.  Pr.  §  452 ;  1  Whart.  Am. 
Cr.  Law,  §  414;  1  Arch.  Cr.  PL  &  Pr.  94-5;  People  v.  Cos- 
tello,  1  Denio,  90  ;  Kane  v.  People,  supra ;  Commomvealth  v. 
Gritiespie,  7  Serg.  &  Eawle,  469.  The  court,  in  cases  of  such 
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joinder,  should  doubtless  exercise  great  care,  to  protect  the 
accused  from  embarrassment  in  his  defense.  But  there  is 
no  legal  objection  to  it.  Here,  the  offenses  were  of  the -same 
nature,  and  the  joinder  may  have  been  necessary  to  meet  the 
varying  phases  of  the  evidence.  It  would  be  difficult  to  af- 
firm that  the  rule  applicable  in  indictments  for  felonies 
would  have  required  the  court  to  interpose,  either  by  com- 
pelling an  election,  or  by  quashing  the  indictment.  The  two 
offenses  are  of  the  same  nature,  and  are  so  near  akin  that  a 
joinder  may  be  necessary  to  the  due  administration  of  the 
criminal  law.  The  case  of  Norvell  v.  State,  50  Ala.  174,  is  in 
conflict  with  our  views,  and  must  be  overruled. 

The  second  count,  on  which  the  trial  was  had,  is  sufficient, 
and  was  not  affected  by  the  nol.  pros,  as  to  the  first. 

3.  The  authorities  are  not  harmonious,  as  to  the  admissi- 
bility  of  evidence  of  the  reputation  of  the  house,  on  an  in- 
dictment for  keeping  a  bawdy,  or  a  disorderly  house.  In 
State  v.  McDowell,  Dudley,  S.  C.  346,  such  evidence  was  held 
admissible.  Other  authorities  have  repudiated  it. — People 
v.  Mauch,  24  How.  Pr.  276;  United  States  v.  Jourdine,  4 
Cranch,  Cir.  Ct.  338;  Commonwealth  v.'Steioart,  1  Serg.  & 
Rawle,  344 ;  Smith  v.  Commonwealth,  6  B.  Monroe,  21.  We 
prefer  to  follow  the  rule  as  stated  in  these  latter  authorities. 
The  accusation  is  of  a  specific  offense,  in  its  nature  suscep- 
tible of  proof  by  witnesses  who  speak  from  their  knowledge. 
The  rule  is,  that  hearsay  evidence — and  such  is  the  evidence 
of  reputation — is  inadmissible  to  establish  any  specific  fact, 
capable  of  direct  proof  by  witnesses  speaking  from  their 
own  knowledge ;  and  when  the  rule  is  relaxed,  it  is  from  ne- 
cessity alone. — Overstreet  v.  State,  3  How.  (Miss.)  328.  The 
accusation  is,  not  that  the  defendant  kept  and  maintained  a 
house  which  bore  an  evil  name,  but  that  she  kept  and  main- 
tained a  baivdy-house,  indictable,  not  because  of  its  ill-fame, 
but  because  of  the  immoral  and  corrupting  practices  there 
indulged,  and  the  evil  persons  there  permitted  to  congregate 
for  these  practices.  It  is  these  practices,  and  the  character 
of  the  persons  there  frequenting,  and  these  only,  which  could 
render  it  a  bawdy-house  in  the  meaning  of  the  law.  If  it 
has  obtained  that  reputation  justly,  it  is  from  these  specific 
facts  :  and  it  seems  to  us  in  accordance  with  principle,  and 
with  the  humanity  of  the  criminal  law,  to  require  the  evi- 
dence of  these  facts,  and  not  of  the  reputation  which,  if  it 
really  and  truthfully  exists,  is  based  on  them.  We  hold, 
thai  the  Circuit  Court  erred  in  admitting  the  evidence  of  the 
general  reputation  of  the  house.  \  But  the  evidence  of  the 
general  character  of  the  mmates^of^the^Jtouse  for  chastity 
was  properly  admitted.  ItTwaia  fact,  tencBng  to  sEowthe 
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house  was  of  the  character  iniputed  to  it — a  bawdy-house. 
Its  sufficiency  was  matter  for  the  jury,  and  would  depend  on 
its  connection  with  other  facts,  tending  to  show  that  the 
house  was  kept  and  maintained  for  prostitution. — 2  Bish. 
Cr.  Pr.  §  116. 

For  the  error  pointed  out,  the  judgment  is  reversed,  and 
the  cause  remanded.  The  appellant  must  remain  in  custody, 
until  discharged  by  due  course  of  law. 


Provo  v.  The  State. 

Indictment  for  Larceny. 

1.  Charge  to  jury,  as  to  defense  of  alibi. — A  charge  to  the  jury  in  a  criminal 
case,  instructing  them  that  they  -'should  consider  the  evidence  of  an  alibi  with 
great  caution — that  the  law  so  considered  it,  because  it  was  so  easily  manufac- 
tured, but  that  an  alibi,  when  once  established  to  the  satisfaction  of  the  jury, 
was  as  good  as  any  other  evidence"  [defense],  is  not  erroneous. 

2.  Charge  to  jury,  stating  evidence. — A  charge  to  the  jury,  when  asking  fur- 
ther instructions,  in  reply  to  an  inquiry  by  one  of  the  jurors,  whether  there 
was  any  evidence  of  a  particular  fact,  "  that  that  was  matter  exclusively  for  the 
jury,  but  they  would  remember  what  one  witness  said  on  that  point,"  is  not  an 
invasion  of  the  province  of  the  jury,  nor  calculated  to  mislead  them,   nor 
otherwise  objectionable. 

FROM  the  City  Court  of  Montgomery. 

Tried  before  the  Hon.  J.  A.  MINNIS." 

The  indictment  in  this  case  charged,  that  the  defendant, 
Meredith  Provo,  "  feloniously  took  and  carried  away  a  sheep, 
the  personal  property  of  James  L.  Sampey,"  On  his  trial, 
he  reserved  a  bill  of  exceptions  to  the  charges  given  by  the 
court  to  the  jury,  as  stated  in  the  opinion  of  the  court. 

BENJ.  GARDNER,  for  the  defendant,  cited  the  case  of  Spen- 
cer v.  The  State,  50  Ala.  124 

JOHN  W.  A.  SANFORD,  Attorney-General,  for  the  State,  cited 
Burrill  on  Circumstantial  Evidence,  517-8;  Best  on  Evi- 
dence, vol.  2,  §  655 ;  Carter  v.  The  State,  33  Ala.  429 ;  Also- 
Irooks  v.  The  State,  52  Ala.  24. 

MANNING,  J. — Exception  was  taken  in  the  City  Cour?  to 
the  instructions  of  the  judge,  "that  the  jury  should  con- 
sider the  evidence  of  an  a'ibi  with  great  caution ;  that  the 
law  so  considered  it,  for  the  reason  that  it  was  so.  easily 
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manufactured ;  but  that  an  alibi,  when  once  established  to 
the  satisfaction  of  the  jury,  was  as  good  as  any  other  evi- 
dence." We  suppose  this  should  be  any  other  defense.  This 
was  one  among  other  charges  given,  and  is  not  equivalent  to 
the  instruction  held  to  be  erroneous  in  Spencer  v.  State  (50 
Ala.  124) — that  "the  defense  of  an  alibi  '  •  '  the  law  al- 
ways looks  upon  with  suspicion,"  and  it  must  be  shown,  "to 
the  satisfaction  of  the  jury,  that  it  was  a  physical  impossi- 
bility for  the  prisoner  to  have  committed  the  crime,  before 
they  can  acquit  him  on  the  ground  of  this  defense  alone." 
On  the  contrary,  the  charge  now  under  consideration,  while 
it  instructs  the  jury  that  they  "  should  consider  the  evidence 
of  an  alibi  with  great  caution,  *  •  *  for  the  reason,  that 
it  was  so  easily  manufactured,"  at  the  same  time  informed 
them  that  where  an  alibi  was  established  to  the  satisfaction 
of  the  jury,  it  was  as  good  a  defense  as  any  other.  The  evi- 
dence against  the  accused  ought  also  to  be  considered  "  with 
great  caution ;  and  if  the  jury  were  not  intelligent  enough  to 
know  this,  it  is  to  be  presumed  they  were  so  instructed,  in 
some  of  the  other  charges  that  were  given.  In  fact,  this  is 
almost  always  done. 

The  Supreme  Court  of  Tennessee  held,  that  "the  defense 
of  an  alibi,  though  necessarily  conclusive,  if  clearly,  certainly, 
and  fully  established,  is  one  so  liable  to  abuse,  from  the  ease 
with  which  it  is  concocted  when  a  design  exists  to  practice  a 
fraud  on  the  State,  and  even  when  that  design  does  not  exist, 
by  ignorant  mistakes  as  to  the  particular  hour  and  lapse  of 
time,  that  it  requires  great  strictness  and  attention  on  the 
part  of  the  court  and  jury,  to  avoid  being  frequently  misled 
by  it."  This  is  another,  but  more  forcible,  mode  of  express- 
ing the  same  ideas  that  are  embodied  in  the  charge  objected 
to.  There  is  no  error  in  calling  to  them  in  a  proper  case, 
such  as  this  was,  and  in  the  manner  employed  by  the  City 
Court,  the  attention  of  a  jury  whose  duty  it  is  to  render  a 
"true  verdict,  according  to  the  evidence."  They  were  not  so 
insisted  on  as  unduly  to  influence  the  jury. 

2.  Exception  was  taken  to  the  action  of  the  court  in  an- 
other matter.  The  jury,  after  having  retired  to  consider  of 
their  verdict,  returned  into  court  for  further  instructions, 
when  one  of  them  asked,  "if  there  was  any  evidence  that 
any  person  had  seen  the  money  paid  by  defendant  for  the 
mutton,"  supposed  to  be  meat  of  the  sheep  alleged  to  have 
been  stolen.  "The  court  replied,- that  that  was  matter  ex- 
clusively for  the  jury,  but  the  jury  would  remember  that  one 
witness  testified  as  to  what  defendant  said  he  was  to  pay — 
one  dollar  and  a  quarter,  or  one  dollar  and  a  half — for  the 
mutton ;  the  jury  will  remember  for  themselves  what  this  wit- 
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ness  said,  and  any  other  evidence  on  that  point ;"  to  which 
the  defendant  excepted. 

There  was  nothing  said  by  the  judge,  in  this  response, 
that  could  mislead  the  jury  to  the  prejudice  of  defendant. 
It  rather  tended  to  support  his  claim,  that  he  had  bought  the 
mutton ;  and  the  bill  of  exceptions  shows,  that  the  evidence 
was  not  misstated.  The  only  reason  that  we  can  imagine 
(there  is  no  argument  or  brief  on  behalf  of  appellant  show- 
ing any)  for  taking  this  exception,  is,  that  it  was  supposed  to 
be  wrong  in  the  court  to  remind  the  jury  of  evidence  that 
had  been  given,  by  mentioning  it  to  them.  On  the  contrary, 
it  may  be  often  the  duty  of  a  judge  to  do  this  ;  and  he  is 
authorized  by  statute  to  do  so,  in  cases  like  the  present.  By 
section  2678  of  the  Revised  Code,  it  is  enacted :  "  The  court 
may  state  to  the  jury  the  law  of  the  case,  and  may  also  state 
the  evidence,  where  the  same  is  disputed ;  but  shall  not 
charge  on  the  effect  of  the  testimony,  unless  required  to  do 
so  by  one  of  the  parties." 

We  find  no  error  in  the  record,  and  the  judgment  is  af- 
firmed. 


Mattison  v.  The  State. 

Indictment  for  Murder. 

1.  Relevancy  of  evidence  generally,  in  cases  depending  on  circumstantial  evi- 
dence.— In  inquiries  of  i'act  dependent  for  their  solution  on  circumstantial 
evidence,  no  general  rule  can  be  laid  down,  which  will  define  with  unerring 
accuracy  what  collateral  facts  are  relevant  and  admissible  in  any  particular 
case;  yet,  while  it  is  proper  to  guard  strictly  against  the  undue  multiplication 
of  issues,  whatever  tends  to  shed  light  on  the  main  inquiry,  and  does  not  with- 
draw the  minds  of  the  jury  from  that  inquiry,  by  obtruding  on  their  minds 
matters  which  are  foreigu,  or  ol  questionable  pertinency,  is,  generally,  relevant 
and  competent  evidence. 

'I.  Homicide;  evidence  of  fierceness  of  defendant's  dorj,  as  connected  with  attend- 
ant circumstances. — On  a  trial  for  murder,  there  being  no  direct  proof  of  the 
circumstances  attending  the  killing,  which  was  committed  at  night  by  the  de- 
fendant, by  shooting  a  person  near  his  house;  the  defendant's  confession  having 
been  given  in  evidence  against  him,  in  the  course  of  which,  detailing  the  cir- 
cumstances of  the  shooting,  he  said,  •  'that  his  dog  barked,  and  about  the  same 
time  a  rock  struck  his  door;"  the  fierce  temper  of  the  dog  is  not  outside  of  the 
main  issue,  since  it  might  be  material  to  the  inquiry,  whether  the  deceased,  in 
throwing  the  stone,  was  attacking  the  defendant's  house,  or  only  defending 
himself  against  the  dog. 

3.  Proof  of  fiei-ce  cfiaracter  or  temper  of  dog.  — The  rule  applicable  to  the  proof 
of  general  character,  does  not  extend  to  proof  of  the  fierce  temper  or  disposi- 
tion of  a  dog  ;  a  witness  may  testify,  from  his  own  knowledge  and  obser- 
vation, that  a  dog  is  tierce,  and  inclined  to  bite,  although  his  fierceness  may 
not  have  become  notorious,  or  generally  known  in  the  neighborhood. 
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4.  Homicide;  charge  as  to  self-defense, — On  a  trial  under  an  indictment  for 
murder,  a  charge  which  correctly  instructs  the  jury  as  to  the  right  to  kill  in 
Belt-defense,  so  far  as  it  concerns  the  defense  of  the  slayer  himself,  cannot  be 
held  erroneous,  because  it  does  not  also  state  the  doctrine  as  applicable  to  the 
defense  of  his  wife  or  child,  when  the  record  does  not  show  any  evidence  pre- 
senting that  phase  of  the  principle. 

FROM:  the  Circuit  Court  of  Eandolph. 

Tried  before  the  Hon.  JOHN  HENDERSON. 

The  prisoner  in  this  case,  a  freedman,  was  indicted  in  the 
Circuit  Court  of  Cleburn  county,  for  the  murder  of  one  Ben- 
jamin M.  Alsobrooks ;  removed  his  trial  to  Randolph  county, 
where  he  was  tried,  convicted  of  manslaughter  in  the  first 
degree,  a^id  sentenced  to  imprisonment  in  the  penitentiary 
for  ten  years.  On  his  trial,  he  reserved  the  following  bill  of 
exceptions : 

"The  defendant  pleaded  not  guilty  to  the  indictment.  The 
State  introduced  frank  Price  as  a  witness,  who  testified  as 
follows :  About  8  o'clock  at  night,  in  March,  1874,  witness 
heard  two  guns  in  the  direction  of  the  defendant's  house ; 
and  about  7  o'clock  the  next  morning,  went  over  to  defend- 
ant's house,  and  saw  Benjamin  M.  Alsobrooks  lying  on  his 
back,  with  his  hands  crossed '  on  his  breast,  in  the  cotton 
patch,  about  forty  yards  from  the  defendant's  house ;  he  was 
dead,  and  had  a  hole  shot  in  his  head.  Witness  saw  his  hat, 
and  some  blood,  about  fifteen  steps  from  defendant's  house, 
and  within  about  five  feet  of  a  path  leading  around  the  en- 
closure of  the  house ;  saw  where  it  looked  as  if  Alsobrooks 
had  been  dragged  over  the  cotton  rows,  from  the  hat  and 
blood,  to  where  his  body  lay ;  it  appeared  that  he  had  been 
scuffling  and  scouring  (?)  in  the  ground  where  he  lay  all 
night ;  he  had  made  a  hole  in  the  ground  with  his  head,  and 
had  slipped  down  the  hill  about  two  feet.  Witness  was  one 
mile  off  when  he  heard  the  gun,  and  heard  no  other  noise  in 
that  direction  that  night.  Witness  further  testified,  on  cross 
examination,  that  when  he  went  to  where  deceased  was  lying 
dead,  he  saw  a  single-barreled  pistol  lying  two  feet  from  him ; 
that  the  pistol  was  half-cocked,  and  loaded ;  that  he  saw  no 
track  about  the  place ;  that  he  went  to  the  place  in  company 
with  the  defendant's  wife,  Pros.  Cunningham,  Harry  Cun- 
ningham, Melissa  Cunningham,  and  several  others  whoso 
names  he  could  not  recollect ;  that  he  was  at  homo  in  his 
own  house  when  he  heard  the  first  gun,  and  happened  im- 
mediately to  step  out,  when  he  heard  the  other  gun. 

M.  L.  Pinsan,  another  witness  for  the  State,  then  testified, 
that  he  knew  said  Alsobrooks  in  his  lifetime,  and  found  him 
dead,  in  the  spring  of  1874,  near  the  defendant's  house ;  that 
he  was  lying  on  his  back,  and  had  a  hole  in  his  head,  and 
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another  wound  on  his  head  which  looked  like  a  cut  made 
with  a  rock.  It  was  about  12  o'clock  when  witness  got  there, 
and  a  great  many  people  were  there ;  and  defendant  after- 
wards came  up.  Defendant's  house  was  about  a  quarter  or 
half-quarter  of  a  mile  from  the  public  road  leading  from 
Arbacoochie  to  Roberts'  mill  Alsobrooks  was  lying  in*  the 
patch  where  cotton  had  been  grown,  about  forty  yards  from 
defendant's  house,  in  the  edge  of  the  straw  near  the  woods, 
and  about  twenty-five  or  thirty  yards  from  where  his  hat  was 
lying,  and  some  blood,  about  five  feet  from  a  path  leading 
around  the  enclosure  of  defendant's  house.  The  house  was 
enclosed  with  a  new  fence,  and  the  path  was  a  near  way  to 
Roberts'  mill,  and  passed  through  a  field,  and  around  the 
enclosure ;  it  was  dim,  and  very  rough,  and  was  sometimes 
travelled  by  footmen  going  to  said  mill.  Defendant,  in  com- 
pany with  Joseph  Busk,  Handy  Hearn,  and  others,  came  up 
to  where  the  dead  body  was  lying,  with  a  gun  on  his  shoul- 
der. Defendant  showed  him  where  he  was  standing  when 
he  shot,  and  said  that  the  person  at  whom  he  shot  was  in  a 
stooping  position  at  the  time,  as  if  he  was  picking  up  some- 
thing. When  defendant  came  up  with  his  gun,  he  seemed 
very  jovial ;  and  when  he  showed  where  the  deceased  was 
when  he  shot  him,  he  was  arrested;  he  seemed  jovial,  and 
like  a  man  who  had  done  nothing;  said  that  he  shot  from 
the  north-west  corner  of  the  house.  Said  witness  testified, 
on  cross-examination,  that  in  saying  defendant  'looked 
jovial,'  he  meant  that  he  looked  like  he  had  not  killed  a  man ; 
also,  that  the  ball  did  not  go  through  Alsobrooks'  head,  as  a 
rifle-ball  would  have  done  at  that  distance,  and,  if  it  was  a 
buck-shot,  it  was  a  very  large  one ;  that  where  the  body  lay, 
it  looked  like  he  had  been  working  his  head ;  also,  that  Also- 
brooks did  not  live  in  that  neighborhood,  but  had  been 
taking  photographs  at  Arbacoochie,  and  had  sent  off  his 
things ;  also,  that  by  going  around  the  yard  fence,  a-  person 
would  be  fifteen  steps  from  defendant's  house ;  and  that  de- 
fendant also  said,  in  the  same  conversation,  they  were  rocking 
his  house  when  he  shot. 

J.  S.  Camp,  another  witness  for  the  State,  testified,  that 
he  saw  Alsobrooks  about  8  o'clock  in  the  morning  after  he 
was  killed ;  that  the  body  was  lying  about  forty  yards  from 
the  defendant's  house,  in  the  edge  of  the  cotton  patch,  in  the 
broom-sedge  ;  that  he  was  lying  on  his  back,  with  his  hands 
by  his  side,  and  his  hat  some  twenty  steps  off;  saw  blood 
about  three  feet  from  the  hat,  and  signs  of  dragging  from 
where  the  hat  was  to  the  body ;  the  body  appeared  to  have 
been  dragged,  the  coat  being  turned  back  towards  the  head, 

the  hair  turned  back  on  the  head,  and  the  back  of  the  head 
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and  the  back  muddy ;  saw  three  apples  near  him,  a  little  off 
from  a  straight  line  between  the  body  and  the  hat ;  also  saw 
signs  of  struggling  where  the  body  lay,  the  leaves  and  broom- 
sedge  being  torn  up  as  if  he  had  been  kicking ;  there  was  a 
bruise  on  the  head,  which  looked  like  it  might  have  been 
made  with  a  rock ;  the  gash  on  his  head  was  about  an  inch 
and  a  half  long ;  the  gun-shot  wound  was  an  inch  below  the 
bruise,  and  there  appeared  to  be  a  gallon  or  more  of  blood 
at  the  hat.  Defendant  told  witness,  on  the  morning  after  the 
homicide,  that  he  and  his  wife  were  shelling  corn,  when  his 
dog  barked,  and  about  the  same  time  a  rock  struck  the  door ; 
that  he  got  his  gun,  ran  out  into  the  yard,  and  shot;  that  his 
wife  handed  him  ammunition,  and  he  shot  a  second  time ; 
that  when  he  shot  the  second  time,  the  man  in  the  cotton 
patch  fell ;  that  being  out  of  ammunition,  he  threw  a  rock  at 
him,  and  heard  him  holler ;  that  he  then  ran  back,  saw  a 
man  near  the  garden,  got  some  rocks,  and  run  him  off ;  that 
his  gun  was  an  army  gun,  and  was  loaded  with  buck-shot. 
There  was  a  mill  road  about  three  hundred  yards  from  de- 
fendant's house,  and  a  trail  about  forty  yards  from  his  house, 
leading  to  Lainar,  Gold  Kidge,  and  other  places ;  and  the 
blood  was  not  five  feet  from  the  trail.  Witness  further  tes- 
tified, on  cross-examination,  that  he  saw  tracks  of  persons 
where  the  body  lay ;  there  were  but  few  of  them ;  the  drag- 
ging was  done  before  the  rain,  which  was  not  enough  to  put 
out  the  tracks,  or  wash  away  the  blood ;  saw  no  blood 
between  the  place  where  the  hat  was  and  where  the  body 
was  lying ;  the  body  looked  like  he  was  lying  on  his  back 
when  the  kicking  was  done ;  the  dragging  was  nearly  in  a 
straight  line  from  the  hat  to  the  body ;  the  tracks  were  made 
by  persons  with  shoes  on.  Defendant  told  witness,  in  the 
same  conversation  above  mentioned,  that  a  crowd  was  rock- 
ing his  house  when  he  shot.  The  path  mentioned,  leading 
by  defendant's  house,  was  travelled  by  persons  acquainted 
with  the  country  ;  it  led  through  the  roughest  country  in  that 
section,  and  a  stranger  could  hardly  get  through  there  at 
8  o'clock  at  night.  Witness  knew  defendant's  character  for 
peace  in  the  neighborhood,  and  it  was  good. 

"A.  W.  Shepard  was  then  introduced  as  a  witness  for  the 
State,  and  testified,  that  he  saw  the  deceased  a  few  days  be- 
fore he  was  killed ;  that  deceased  was  taking  photographs  at 
Arbacoochie,  where  he  had  been  about  six  months,  and  was 
making  arrangements  to  go  to  Laniar,  or  some  other  place ; 
that  he  was  killed  on  a  trail  route ;  that  witness,  as  a  physi- 
cian, examined  his  wounds ;  that  he  was  shot  in  the  left  tem- 
ple, and  was  bruised  about  two  inches  behind ;  that  the  gun- 
shot wound  produced  his  death,  and  he  (witness)  did  not 
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think  there  was  any  external  fracture  from  the  bruise.  "Wit- 
ness also  said,  on  cross-examination,  that  he  had  lived  at 
Arbacoochie  a  long  time,  and  was  well  acquainted  with  all 
the  roads  and  trails  in  that  country ;  that  the  trail  leading 
by  defendant's  house  is  a  rough  route,  and  goes  through  the 
mountains ;  that  he  has  travelled  all  over  that  part  of  the 
country,  and  he  would  not  undertake  to  travel  that  trail  by 
night ;  also,  that  he  was  acquainted  with  defendant's  charac- 
ter for  peace  in  that  neighborhood,  and  it  was  good.  D.  H. 
Boman  was  then  examined  as  a  witness  for  the  State,  who 
testified,  that  in  March,  1874,  he  resided  about  a  mile  from 
the  defendant,  and  that  defendant  owned  a  dog.  The  prose- 
cuting attorney  asked  the  witness,  if  he  knew  the  character 
of  said  dog  for  viciousness  and  biting  people  ;  to  which  the 
witness  replied,  that  he  did  not.  The  said  counsel  then 
asked  him,  whether  the  dog  had  ever  attempted  to  bite  him  ; 
to  which  question  the  defendant  objected,  on  the  ground  that 
the  character  of  the  dog  for  biting  persons  could  not  be 
proved  in  that  way.  The  court  overruled  the  objection,  and 
allowed  the  question  to  be  asked ;  and'  the  witness  then  said : 
'  He  was  a  dog  of  common  size,  and  tolerably  fierce :  all  I 
know  about  him  is,  that  he  attacked  me  one  night,  about  two 
years  prior  to  March,  1874,  and  I  threw  a  rock  at  him  ;  I  was 
by  myself,  and  he  did  not  bite  me.'  The  defendant  objected 
to  this  testimony,  on  the  ground  above  stated — that  it  was 
incompetent  to  show  the  character  of  the  dog  for  biting — 
and  also  as  an  answer  to  said  question ;  and  duly  excepted 
to  the  overruling  of  his  objections,  and  to  the  admission  of 
the  evidence. 

"The  State  here  closed,  and  the  defendant  then  introduced 
as  a  witness,  David  Ci'amer  who  testified,  that  he  had  lived 
in  Arbacoochie  twenty-seven  years,  and  knew  Alsobrooks, 
who  had  been  there  two  or  three  months  taking  photographs ; 
that  on  the  4th  March,  1874,  he  went  to  defendant's  house, 
about  12  o'clock  in  the  day,  and  found  the  dead  body  of  Al- 
sobrooks down  below  the  house,  in  the  edge  of  the  bushes  ; 
that  he  examined  the  house,  and  saw  eight  or  nine  '  dents  ' 
on  the  house  and  door,  which  appeared  to  have  been  made 
with  rocks  ;  that  he  found,  on  examining  them  closely,  about 
half  of  them  had  sand  or  grit  in  them,  while  the  others  had 
none ;  that  he  judged  the  '  dents '  not  having  grit  in  them 
were  old  scars,  made  with  the  pole  of  an  axe  ;  that  two  of 
the  dents  with  sand  in  them  were  on  the  door,  one  at  the 
top,  and  the  other  lower  down ;  and  that  the  door  was  on  the 
northeast  side  of  the  house.  "Witness  further  testified,  that 
on  the  day  before  the  homicide,  Alsobrooks  bought  some 
apples  and  ginger-brandy  from  him — bought  a  quart  of  the 
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brandy  in  the  morning,  and  the  apples  and  a  pint  of  brandy 
in  the  evening  late ;  that  William  Birchfield,  Henry  Crider, 
and  others  were  with  him  during  the  day,  but  said  Birchfield 
and  Crider  were  his  particular  associates  during  the  day,  and 
were  with  him  late  in  the  evening,  and  they  appeared  to  be 
a  little  intoxicated.  Witness  testified,  on  cross-examination, 
that  Alsobrooks  left  Arbacoochie  in  the  morning,  with  other 
persons,  and  they  said  they  were  going  a-huntmg ;  that  he 
saw  him  again  in  the  evening,*  about  dusk ;  that  they  were 
alia  little  intoxicated ;  that  he  saw  Birchfield,  who  lived  about 
forty  yards  from  witness,  after  night  going  towards  Edwards- 
ville,  and  saw  Crider  last  at  the  grocery ;  that  he  was  not 
certain  there  was  but  one  impression  on  the  door  of  the  de- 
fendant's house — there  were  two  impressions,  and  both 
seemed  to  have  been  made  with  one  rock ;  that  the  house 
was  old,  and  in  a  decaying  condition  ;  that  he  supposed  some 
of  the  scars  were  old,  because  he  rubbed  his  finger  in  them, 
and  did  not  feel  any  sand ;  that  some  were  deeper  than  the 
others,  and  appeared  to  have  been  made  with  the  pole  of  an 
axe.  Being  examined  in  rebuttal,  witness  said,  that  Birch- 
field  passed  his  windows  after  dark,  on  the  evening  of  the 
homicide,  going  in  the  direction  of  his  stables,  and  in  the 
opposite  direction  from  defendant's  house ;  and  that  both 
Birchfield  and  Crider  lived  in  Arbacoochie. 

"John  Hearn  was  then  introduced  as  a  witness  for  the  de- 
fendant, and  testified  that,  in  March,  1874,  he  lived  near 
Arbacoochie,  about  two  hundred  yards  from  the  defendant ; 
that  on  the  night  of  the  3d  March,  1874,  he  heard  a  woman 
scream  at  the  defendant's  house,  and  then  heard  a  gun  fire, 
and  soon  after  another  gun ;  that  he  started  down  to  defend- 
ant's house  a  minute  afterwards,  thinking  he  had  shot  him- 
self, and  met  defendant  and  his  family  half  way  between  their 
houses  ;  that  he  then  turned  back,  and  went  to  his  own 
house,  in  company  with  defendant  and  his  family ;  that  de- 
fendant and  his  family  passed  by  his  house,  going  south ; 
that  defendant  was  barefooted,  and  witness  did  not  know 
whether  or  not  he  had  on  a  hat ;  that  he  heard  the  gun  fire 
in  a  short  time  after  the  screaming ;  that  he  stopped  a  min- 
ute at  his  own  door,  and  then  went  right  on  in  the  direction 
of  the  defendant's  house,  and  met  him  and  his  family.  Wit- 
ness testified,  also,  on  cross-examination,  that  he  heard 
another  person  holler  after  the  firing ;  that  it  appeared  the 
person  was  moving — he  said  '  Oh,  Oh,'  and  the  sound  of  his 
voice  was  jolting,  as  though  he  was  being  dragged  over  cot- 
ton rows ;  that  he  met  defendant,  who  was  travelling  faster 
than  he  was,  and  had  gone  about  fifty  yards  further,  a  little 
over  half  way  between  their  houses ;  and  that  he  heard  the 
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last  screaming,  or  hollering,  immediately  after  the  firing  of  the 
gun.  James  Roberts,  another  witness  for  the  defendant,  testi- 
fied that  he  knew  defendant's  character  in  the  neighborhood 
for  peace,  and  that  it  was  good. 

"  Martha  Cunningham  was  then  introduced  as  a  witness, 
who  testified  that,  on  the  4th  March,  1874,  she  lived  about  a 
quarter  of  a  mile  from  the  defendant,  and  south  of  him ;  that 
she  heard  a  noise  in  the  direction  of  the  defendant's  house 
on  the  night  of  the  killing,  which  appeared  to  be  rocks  hit- 
ting a  house ;  that  she  then  heard  a  person  hollering,  whom 
she  took  to  be  defendant's  wife  ;  that  she  heard  a  gun  fire  at 
the  house,  and  then  heard  another  person  holler.  On  cross- 
examination,  witness  said,  that  she  was  at  home  when  she 
heard  the  noise ;  that  it  sounded  like  rocks  being  thrown 
against  the  house  ;  that  she  was  certain  she  heard  the  noise  ; 
that  it  was  about  nine  o'clock  at  night,  and  the  wind  was 
blowing  in  the  direction  of  her  house  from  the  defendant's  ; 
that  she  had  talked  over  what  she  knew  in  the  case  to  de- 
fendant's wife  several  times,  and  also  to  defendant,  and  to 
other  colored  people  in  the  neighborhood ;  that  nobody  but 
her  children  was  at  her  house  when  she  heard  the  noise ; 
that  they  were  all  sitting  around  the  fire  at  the  time,  and  the 
door  in  the  direction  of  the  defendant's  house  was  open. 
Celia  CunningJiam,  another  witness  for  the  defendant,  testified 
that  she  knew  him,  and  lived  about  a  quarter  of  a  mile  from 
him  on  the  3d  March,  1874 ;  that  she  heard,  on  the  night  of 
said  day,  a  noise  at  defendant's  house,  which  sounded  like 
the  throwing  of  rocks  against  the  house  ;  that  she  knew  the 
voice  of  defendant's  wife,  and  heard  her  holler  before  she 
heard  the  other  noise ;  that  she  heard  a  gun  fire  after  the 
said  noise,  and  soon  another  gun  fire,  and  then  a  different 
voice  hollering.  Witness  also  testified,  on  cross-examination, 
that  she  had  talked  over  what  she  knew  in  the  case  several 
times  with  her  mother,  and  '  lots  of  times '  with  the  defend- 
ant ;  that  she  had  been  examined  in  the  case  before,  and 
then  swore  that  she  heard  rocks  being  thrown  against  the 
house,  and  that  they  made  a'  lumbering  noise.'  " 

"  This  being  all  the  evidence,"  the  court  gave  several  writ- 
ten charges  to  the  jury,  at  the  request  of  the  prosecuting 
attorney,  among  which  are  the  following :  "  1.  Malice,  jn 
law,  does  not  denote  general  malevolence,  or  unkindness  of 
heart,  or  enmity  towards  a  single  individual,  but  signifies  the 
intent  from  which  follows  any  unlawful  or  injurious  act,  com- 
mitted without  legal  justification.'  '  8.  While  it  is  a  princi- 
ple of  the  law,  that  the  necessity  which  will  justify  the  taking 
of  life  need  not  be  actual,  and  the  slayer  may  lawfully  act  on 
appearances ;  yet,  the  law  does  not  justify  the  taking  of  life, 
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unless  the  circumstances  are  such  as  to  create  in  the  mind  of 
the  slayer  a  reasonable  belief  that  an  imperious  necessity 
then  exists  to  take  life,  in  order  to  prevent  the  taking  of  the 
life,  or  great  bodily  harm  to  the  slayer.'  '  9.  A  mere  civil 
trespass  upon  a  man's  house,  not  attended  with  such  circum- 
stances as  would  make  it  a  breach  of  the  peace,  is  not  a  suffi- 
cient provocation  to  reduce  the  killing  of  the  trespasser  to 
manslaughter,  if  committed  under  circumstances  from  which 
the  law  would  imply  malice,  as  with  a  deadly  weapon.'  '  10. 
If  the  trespass  is  attended  with  force,  the  person  assailed 
may  repel  force  by  force  for  the  purpose  of  prevention  and 
defense,  but  has  no  right  to  kill  the  assailant,  unless  it  is 
necessary  to  prevent  a  felonious  destruction  of  his  property, 
or  to  defend  himself  against  loss  of  life,  or  great  bodily  harm  ; 
and  if  he  kills  the  assailant,  when  there  is  not  a  reasonable 
ground  to  apprehend  imminent  danger  of  great  bodily  harm 
to  his  person,  or  a  felonious  destruction  of  his  house,  it  is 
manslaughter  ;  and  if  done  with  malice,  express  or  implied, 
it  is  murder." 

The  defendant  excepted  to  each  of  these  charges,  and  re- 
quested the  court  in  writing,  "in  lieu  of  the  9th  charge  above 
copied,"  to  instruct  the  jury  as  follows :  "If  the  jury  believe, 
from  the  evidence,  that  a  crowd  of  men  were  on  the  defend- 
ant's premises,  away  from  their  usual  place  of  residence, 
under  circumstances  so  as  not  to  be  easily  recognized,  and 
attempted  to  assault  the  defendant,  or  any  member  of  his 
family,  or  to  commit  a  trespass  to  his  property,  it  was  a 
felony ;  or,  if  only  one  person  was  there  under  such  circum- 
stances, and  attempted  to  assault,  or  did  assault,  the  defend- 
ant or  any  member  of  his  family,  or  trespassed  upon  his 
property,  or  attempted  to  do  so,  it  was  a  felony ;  and  the 
defendant  had  a  right  to  use  all  the  force  necessary  to  pre- 
vent such  assault  or  trespass,  even  to  the  taking  of  life." 
The  court  refused  to  give  this  charge,  and  the  defendant  ex- 
cepted to  its  refusal. 

The  rulings  of  the  court  on  the  evidence  as  above  stated, 
the  charges  given,  and  the  refusal  of  the  charge  asked,  are 
now  urged  as  error. 

SMITH  &  SMITH,  HUDSON  <fe  TEAGUE,  and  K.  S.  HEFLIN,  for  the 
prisoner. — 1.  The  admission  of  the  testimony  of  Boman  was 
erroneous.  An  isolated  fact  was  insufficient  and  incompetent 
to  prove  the  character  of  the  dog. — Dupree  v.  The  State, 
33  Ala.  380. 

2.  The  1st  charge  given  by  the  court  is  erroneous.  How- 
ever correct  it  may  be  in  legal  phrase,  yet,  when  taken  in 
connection  with  the  evidence,  it  is  an  incorrect  definition  of 


232  SUPEEME  COURT  [Deo.  Term, 

[Mattison  v.  The  State.] 

malice. — Bishop's  Criminal  Law,  vol.  1,  §  263.  The  in- 
evitable effect  of  the  charge  was  to  mislead  the  jury ;  and 
hence  it  was  not  necessary  to  ask  an  explanatory  charge. — 
Eiland  v.  The  State,  52  Ala.  323.  Under  this  charge,  man- 
slaughter is  malicious ;  and  the  prisoner  was  on  trial,  under 
the  indictment,  as  well  for  manslaughter  as  for  murder. 
Under  the  influence  of  this  charge,  the  jury  may  have  in- 
creased the  punishment  which  they  would  otherwise  have 
imposed. 

3.  The  8th  charge  ought  not  to  have  been  gi^en.     The  tes- 
timony showed  that  the  defendant's  house  was  assaulted, 
while  he  and  his  family  were  within.     He  had  the  same  right 
to  defend  his  house  and  his  family,  or  any  member  of  it, 
that  he  had  to  defend  himself;  and  this  right  was  withdrawn 
by  the  charge  from  the  consideration  of  the  jury. — Pond  v. 
People,  8  Mich,  150 ;  Shorter  v.  People,  2  N.  Y.  193;  Yates 
v.  People,  32  N.  Y.  509;  Patten  v.  People,  18  Mich.  314  ;  Gar- 
roil  v.  The  State,  23  Ala.  35 ;  Holmes  v.  The  State,  23  Ala.  17. 
The  10th  charge  is  obnoxious  to  the  same  objections,  while 
the  9th  is  altogether  abstract,  since  there  was  no  evidence 
tending  to  show  a  mere  civil  trespass  on  defendant's  house. 

4.  Under  the  3d  section  of  the  act  approved  Dec.  26, 1868, 
the  act  of  Alsobrooks  and  his  associates  was  a  felony ;  and 
the  defendant  had  the  legal  right  to  use  all  the  force  neces- 
sary to  prevent  the  threatened  commission  of  a  felony. 

JOHN  W.  A.  SANFOED,  Attorney-General,  for  the  State. — 
1.  The  charges  of  the  court  are  fully  sustained  by  the  text- 
books, and  by  several  decisions  of  this  court,  in  which  almost 
identical  language  is  used. — 1  Russell  on  Crimes,  483,  et  seq  ; 
1  Bishop's  C.  L.  §  263 ;  Carroll  v.  The  State,  23  Ala.  28-33 ; 
Edgar  v.  The  State,  43  Ala.  52. 

2.  The  evidence  as  to  the  defendant's  dog  was  entirely  out- 
side of  the  issues,  and  could  have  worked  no  possible  injury 
to  him.  It  was,  at  most,  error  without  injury. — 17  Ala.  700 ; 
31  Ala.  490. 

STONE,  J. — In  inquiries  of  fact,  dependent  on  circum- 
stantial evidence  for  their  solution,  no  certain  rule  can  be 
laid  down,  which  will  define,  with  unerring  accuracy,  what 
collateral  facts  and  circumstances  are  sufficiently  proximate 
to  justify  their  admission  in  evidence.  Human  transactions 
are  too  varied  to  admit  of  such  clear  declaration  of  the  rule. 
"Whatever  tends  to  shed  light  on  the  main  inquiry,  and  does 
not  withdraw  attention  from  such  main  inquiry,  by  obtruding 
upon  the  minds  of  the  jury  matters  which  are  foreign,  or  of 
questionable  pertinency,  is,  as  a  general  rule,  admissible  evi- 
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dence.  On  the  other  hand,  undue  multiplication  of  the  is- 
sues is  to  be  steadily  guarded  against,  as  tending  to  divert 
the  minds  of  jurors  from  the  main  issue. — See  Campbell  v. 
State,  23  Ala.  44. 

In  the  present  case,  there  seems  to  have  been  no  dispute 
that  the  defendant  perpetrated  the  homicide  charged  against 
him.  Justification  or  extenuation  were  the  questions  before 
the  jury.  As  a  general  rule,  no  man  is  justified  in  taking  the 
life  of  another,  unless  there  appears  to  him  to  be  present, 
imminent  peril  of  life,  or  of  grievous  bodily  harm,  from  which 
there  is  no  other  reasonable  mode  of  escape.  So,  no  homi- 
cide is  mitigated  to  manslaughter,  unless  the  act  is  traceable 
to  blood  suddenly  maddened  and  heated  beyond  capacity  for 
deliberation,  by  a  wrong  suddenly  inflicted,  more  grievous 
than  insulting  language.  The  law  regards  human  life  as  too 
precious,  too  sacred,  to  be  taken  away  for  light  or  trivial 
causes.  The  cherished  instinct  of  sell-preservation,  or  the 
preservation  of  another's  life,  this,  and  this  alone,  amounts 
to  legal  justification.  Reason  dethroned  by  anger — deliber- 
ation repelled — and  this  suddenly  provoked  by  violence  to 
the  slayer,  or  to  his  parent,  wife,  or  child — this,  nothing  less, 
mitigates  homicide  to  manslaughter.  "  Thou  shalt  not  kill," 
and  "  vengeance  is  mine,"  is  the  language  of  the  author  of 
our  religion. 

The  confession  of  the  defendant  was  given  in  evidence 
against  him.  In  that  confession,  as  testified  to,  the  defend- 
ant said  his  "  dog  barked,  and  about  the  same  time  a  rock 
struck  the  door  "  of  his  house.  Upon  this  statement  of  fact, 
the  inquiry  naturally  arises,  was  the  rock  thrown  at  the  dog, 
or  at  the  house  ?  The  record  does  not  inform  us  whether 
Alsobrooks  was  outside  of  the  fence,  or  within  the  enclosure. 
We  suppose  he  was  within.  If  within,  and  if  the  dog  was 
fierce  and  inclined  to  bite,  there  is  nothing  more  natural  than 
that  he  should  seek  to  protect  himself,  by  driving  or  fright- 
ening the  dog  away ;  and  the  fierceness  or  severity  of  the 
dog,  if  such  was  his  temper,  would  naturally  call  for  more 
vigorous  defense  against  his  assault.  We  tnink  the  fierce- 
ness of  the  dog  should,  and  would,  be  taken  into  account  by 
the  defendant,  in  determining  whether  a  rock,  or  rocks 
thrown,  were  intended  as  an  assault  upon  his  domicile,  or  as  a 
defense  against  the  threatened  attack  of  his  dog.  The  testi- 
mony leaves  us  in  doubt,  whether  Alsobrooks,  the  slain,  was 
alone,  or  whether  others  were  with  him.  If  alone,  and 
menaced  by  a  fierce  dog,  and,  in  this  condition,  the  circum- 
stances indicated  that  he  was  only  defending  himself  against 
the  dog,  the  defendant's  excuse  for  resorting  to  the  use  of  a 
deadly  weapon  comes  with  greatly  impaired  force.  In  the 
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doubt  and  mystery  which  hang  over  the  transaction,  we  can 
not  say  that  the  temper  and  fierceness  of  the  dog  presented 
an  immaterial  inquiry. 

3.  We  do  not  consider  the  question  before  us  as  properly 
one  of  general  character.     General  character  is  predicable  of 
accountable  moral  intelligences.    Instincts,  habits,  tenden- 
cies, natural  inclinations,  are  the  attributes  of  the  brute. 
That  a  dog  is  fierce,  or  inclined  to  bite,  is  a  fact  susceptible 
of  direct  proof ;  and  such  fact  can  be  known,  only  by  observ- 
ing his  conduct  in  similar  conditions.     To  prove  such  dis- 
position, it  is  not  necessary  that  it  should  have  become  noto- 
rious, or  generally  understood  in  the  neighborhood.    What 
the  witness  testified,  was  simply  the  affirmation  of  a  fact, 
based  on  his  own  observation  and  knowledge ;  and  we  think 
the  Circuit  Court  did  not  err  in  allowing  it  to  go  to  the  jury. 

4.  The  charges  given  correctly  define  the  crime  of  murder, 
and  malice  as  an  ingredient  thereof.     They  also  correctly 
declare  the  general  doctrine  of  self-defense.     The  principles 
they  enunciate  are  substantially  copied  from  the  language  of 
this  court  in  several  well-considered  opinions. — See  Oliver  v. 
The  State,  17  Ala.  287;  Carroll  v.    The  State,  23  Ala.  28. 
The  same  doctrine  is  asserted,  in  substantially  the  same  lan- 
guage, in  the  text-books. — Wharton's  Amer.  Cr.  Law,  §§  1019, 
1020;  1  Bish.  Cr.  Law,  3d  ed.,  §  636.     It  is  contended,  how- 
ever, that  the  language  of  the  charge  numbered  8  is  too  re- 
stricted, in  this,  that  it  excludes  from  the  consideration  of 
the  jury  the  well-defined  right  to  take  life  in  defense  of  one's 
wife,  child,  &c.,  on  the  same  conditions  as  those  which  justify 
a  resort  to  this  extreme  measure  in  defense  of  one's  self. 
The  language  of  the  charge  is,  "  The  law  does  not  justify  the 
taking  of  life,  unless  the  circumstances  are  such  as  to  create 
in  the  mind  of  the  slayer  the  reasonable  belief  that  an  impe- 
rious necessity  then  exists  to  take  life,  to  prevent  the  taking 
of  the  life  of,  or  great  bodily  harm  to  the  slayer." 

The  language  of  this  court,  in  Carroll  v.  The  State,  is,  "If 
he "  [the  prisoner]  "  kills  when  there  is  not  a  reasonable 
ground  of  apprehension  of  immediate  danger  to  his  person 
or  property,  it  is  manslaughter ;  and  if  done  with  malice, 
express  or  implied,  it  is  then  murder."  WHAETON,  in  his  ex- 
ceflent  treatise  on  Criminal  Law,  §  1014,  says :  "  It  is  not  to 
the  protection  of  self  that  the  law  of  self-defense  is  confined. 
With  the  same  limitations  as  those  above  given,  master  and 
servant,  parent  and  child,  husband  and  wife,  killing  an  assail- 
ant in  the  necessary  defense  of  each  other  respectively,  are 
excused  ;  the  act  of  the  relation  assisting  being  construed 
the  same  as  the  act  of  the  party  himself."  It  will  thus  be 
seen  that  the  right  to  defend  one's  wife,  child,  &c.,  is  but  a 
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species  of  self-defense.  If  there  were  any  thing  irf  this  record 
which  tended  to  show  that  the  wife  of  the  prisoner  was 
assaulted,  or  exposed  to  any  separate  or  peculiar  peril,  inde- 
pendent of,  or  greater  than  the  alleged  danger  to  which  the 
prisoner  was  himself  exposed,  we  might  feel  it  our  duty  to 
hold,  that  the  charge  given  denied  to  the  defendant  one  legit- 
imate ground  of  defense  or  extenuation.  But  there  is  no 
such  testimony.  The  bill  of  exceptions  recites  that  it  con- 
tains all  the  evidence.  We  can  not  suppose  there  was  any 
thing  in  the  case,  which  made  it  the  duty  of  the  court  to 
explain  to  the  jury  that  phase  of  the  doctrine  of  self-defense 
which  takes  in  the  wife,  child,  &e.  Sufficient  for  this  trial 
to  state  the  general  principle,  without  embarrassing  the  jury 
by  the  presentation  of  exceptional  principles  of  law,  wnich 
the  testimony  did  not  call  into  exercise.  A  charge,  which 
correctly  declares  the  law  applicable  to  every  hypothesis  of 
fact  justified  by  the  evidence,  is  not  only  free  from  error, 
but  is  greatly  preferable  to  one  which  goes  beyond  the  evi- 
dence, and  deals  in  abstractions.  There  was  no  error  in  the 
charges  given. 

We  do  not  think  the  testimony  in  the  cause  authorized 
the  giving  of  the  charge  asked,  even  if  that  charge  be  free 
from  error.  The  testimony  does  not  tend  to  bring  the  case 
within  the  act  of  December  26th,  1868  (Pamph.  Acts,  445), 
even  if  all  the  provisions  of  that  act  be  constitutional.  It 
may  admit  of  doubt,  whether  the  clause  of  the  third  section 
of  said  act,  which  provides  for  persons  acting  "without  dis- 
guise," is  sufficiently  expressed  in  the  caption  of  the  act  to 
bring  it  within  the  requirement  of  the  second  section,  fourth 
article,  of  the  constitution  of  1868.  We  deem  it  unnecessary, 
however,  to  decide  this,  as  we  do  not  think  the  testimony 
tended,  in  the  slightest  degree,  to  show  that  the  deceased, 
or  any  one  with  him,  had  begun  "  to  demolish,  pull  down,  set 
fire  to,  or  destroy"  any  "building  used  for  private  or  public 
use."  The  charge  was  abstract,  and  was  rightly  refused  for 
that  reason,  if  for  no  other. 

Judgment  of  the  Circuit  Court  affirmed. 
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Ex  parte  McKivett. 

Petition  for  Habeas  Corpus. 

I.  Hard  labor,  or  imprisonment,  on  non-payment  of  costs  ;  jurisdiction  of  jus- 
tice. —A  justice  of  the  peace  has  110  jurisdiction,  in  a  criminal  case  tried  before 
him,  to  impose  a  sentence  to  hard  labor  or  imprisonment  on  account  of  the 
non-payment  of  the  costs,  that  power  being  conferred  by  the  statute  (Eev. 
Code,  §  4061)  only  on  the  County,  City,  and  Circuit  Courts. 

'6.  Habeas  corpus;  when  proper  remedy. — A  sentence  to  hard  labor  or  im- 
prisonment, imposed  by  a  justice  of  the  peace,  on  account  of  the  non-payment 
of  the  costs  in  a  criminal  case  tried  before  him,  being  void  for  want  of  juris- 
diction, habeas  corpus  is  the  proper  remedy  by  which  to  obtain  a  discharge 
from  custody  under  it. 

Application  by  petition  for  the  writ  of  habeas  corpus,  to 
obtain  the  discharge  of  the  petitioner,  Joseph  McKivett, 
from  custody  and  imprisonment  under  a  judgment  and  sen- 
tence imposed  by  John  B.  Fuller,  a  justice  of  the  peace  in 
and  for  the  county  of  Montgomery.  The  application  was 
first  made  to  Hon.  JOHN  A.  MINNIS,  judge  of  the  City  Court 
of  Montgomery,  by  whom  it  was  refused.  A  bill  of  excep- 
tions was  reserved  to  his  decision,  in  which  is  set  out  all  the 
evidence  adduced  on  the  hearing,  and  on  which  the  petitioner 
renews  his  application  to  this  court. 

GEO.  F.  MOORE,  for  petitioner. 

JNO.  W.  A.  SAKFORD,  Attorney-General,  for  the  State. 

BBIGKELL,  C.  J. — It  appears  from  the  record  presented 
to  this  court,  that  the  relator  was,  by  one  Fuller,  a  justice  of 
the  peace  of  Montgomery  county,  convicted  of  an  assault 
and  battery,  without  the  use  of  a  stick  or  weapon,  and  sen- 
tenced to  pay  a  fine  of  fifteen  dollars,  and  the  costs  of  prose- 
cution, amounting  to  eight  25-100  dollars.  Failing  to  pay 
or  secure  the  fine  and  costs,  the  mittimus  addressed  to  the 
sheriff,  which  is  the  only  warrant  or  authority  for  the  deten- 
tion of  the  relator,  returned  in  answer  to  the  writ  of  habeas 
corpus,  recites  :  "in  default  of  the  payment  of  said  fine  and 
cost,  that  he  do  hard  labor  for  the  county,  for  one  hundred 
and  sixteen  days,  the  same  being  in  payment  of  said  fine  at 
the  rate  of  twenty  cents  per  day."  The  mandate  of  the  mit- 
timus is,  that  the  sheriff  detain  the  relator,  "so  that  the  sen- 
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tence  of  the  court  may  be  fully  carried  out."  The  relator, 
averring  that  the  sentence  was  illegal  and  void — an  excess  of 
the  jurisdiction  of  the  justice — applied  for  a  habeas  corpus, 
to  be  discharged  from  the  custody  of  the  sheriff.  The  City 
Court,  on  hearing  the  application,  refused  to  discharge  him ; 
and  he  now  in  this  court  renews  the  application. 

The  statute,  in  obedience  to  a  provision  of  the  constitu- 
tion, confers  on  justices  of  the  peace  jurisdiction  of  assaults, 
assaults  and  batteries,  and  affrays,  in  which  no  stick  or  other 
weapon  is  used,  and  some  other  minor  misdemeanors. — B. 
C.  §  3932.  In  default  of  payment,  or  security  for  the  pay- 
ment of  the  fine,  when  a  conviction  is  had  of  an  offense  pun- 
ishable by  fine,  all  courts  of  criminal  jurisdiction  are  vested 
with  authority  to  sentence  the  prisoner  to  imprisonment  in 
the  county  jail,  or  to  hard  labor  for  the  county.  If  the  fine 
does  not  exceed  twenty  dollars,  the  limit  of  the  term  of  im- 
prisonment, or  of  hard  labor,  is  ten  days  on  account  of  the 
fine. — B.  C.  §  3760.  If  the  conviction  is  before  the  County, 
Circuit,  or  City  Court,  if  the  costs  are  not  paid,  additional 
hard  labor  for  the  county,  "  for  a  term  sufficient  to  cover  all 
costs  and  officers'  fees,  allowing  not  exceeding  forty  cents 
per  diem  for  the  additional  labor,"  may  be  imposed. — B.  C. 
§  4061.  No  authority  is  conferred  on  a  justice  of  the  peace 
to  imprison,  or  to  sentence  to  hard  labor  for  the  county,  for 
the  payment  of  costs.  That  authority,  by  the  words  of  the 
statute,  is  limited  to  the  County,  City,  or  Circuit  Court.  It 
is  apparent,  therefore,  that  the  sentence  of  the  justice  of  the 
peace  is  in  violation  of  law,  and  an  excess  of  the  authority 
and  jurisdiction  with  which  he  was  clothed.  The  limit  of 
the  term  of  hard  labor,  to  which  the  relator  could  be  sen- 
tenced, the  fine  not  exceeding  twenty  dollars,  was  ten  days. 
If  the  mittimus  is  to  be  construed  as  declaring  that  the  term 
of  hard  labor  was  fixed  on  account  of  the  fine  only,  the  law 
was  violated  in  the  imposition  of  a  longer  term  than  ten 
days.  Its  proper  construction,  however,  is,  that  the  term  of 
hard  labor  was  imposed  for  fine  and  costs  in  the  aggregate, 
a  day's  labor  being  estimated  at  twenty  cents.  In  the  impo- 
sition of  labor  for  the  costs,  as  we  have  said,  the  justice  ex- 
ceeded his  jurisdiction.  The  City,  Circuit,  or  County  Courts 
can,  and  a  justice  of  the  peace  cannot,  impose  hard  labor  or 
imprisonment  for  the  payment  of  costs.  The  statute  author- 
izing the  imposition  of  hard  labor,  as  a  mode  of  compelling 
the  payment  of  costs  of  a  criminal  prosecution,  is  highly 
penal,  confined  in  terms  to  particular  courts,  and  cannot  by 
construction  be  extended  to  other  tribunals.  The  fine  being 
less  than  twenty  dollars,  the  term  of  hard  labor  is  definitely 
prescribed  by  the  statute  at  ten  days.  The  court  is  without 
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discretion — the  term  cannot  be  enlarged  or  diminished. 
We  repeat,  the  sentence  of  the  justice  is  without  authority, 
and  in  violation  of  law.  The  relator  could  have  appealed 
from  the  judgment  of  conviction  to  the  next  ensuing  term  of 
the  Circuit  or  City  Court.  On  an  appeal,  the  cause  would 
have  been  triable  de  novo,  without  regard  to  the  illegality  of 
the  sentence  pronounced  by  the  justice,  or  any  error  in  the 
proceedings  before  him. — B.  C.  §§  4029-30.  No  appeal  hav- 
ing been  taken,  the  material  inquiry  is,  can  the  relator,  on 
habeas  corpus,  be  relieved  from  the  execution  of  the  illegal 
sentence  which  the  justice  has  pronounced  ?  Habeas  corpus 
is  the  immediate  and  adequate  remedy  for  every  illegal  re- 
straint of  the  liberty  of  the  citizen.  The  justice  of  the 
peace  had  jurisdiction  of  the  offense  imputed  to  the  prisoner, 
and  could  legally  adjudge  him  guilty,  declare  the  fine  he 
should  pay,  and  the  term  of  hard  labor,  or  of  imprisonment, 
which  the  statute  affixes  to  the  fine.  No  error  or  irregular- 
ity which  he  may  have  committed  in  exercising  this  jurisdic- 
tion could  be  inquired  into  on  habeas  corpus.  The  proceed- 
ings of  a  court  of  competent  jurisdiction  cannot,  on  habeas 
corpus,  be  assailed  for  mere  error  or  irregularity.  An  appeal, 
writ  of  error,  .or  other  revisory  remedy,  in  a  court  of  appel- 
late jurisdiction,  is  the  only  mode  of  redressing,  or  obtain- 
ing relief  from  error  or  irregularity.  Judgments  or  sentences 
may  be  not  only  erroneous,  but  void,  and  erroneous  because 
void.  When  they  are  a  usurpation  or  excess  of  jurisdiction, 
and  the  usurpation  or  excess  is  apparent  on  the  face,  not 
dependent  on  extrinsic  facts  or  matter — when,  if  the  sen- 
tence is  expressed  on  the  face  of  the  warrant  addressed  to 
the  officer  who  is  to  execute  it,  the  warrant  will  afford  no 
justification  to  the  officer — when  he  becomes  a  trespasser,  if 
he  obeys  it — the  judgment  or  sentence,  and  the  warrant  for 
its  execution,  are  void,  and  habeas  corpus  is  a  proper  remedy 
for  freedom  from  imprisonment  which  may  be  imposed  un- 
der it.  Such,  in  effect,  is  the  provision  of  the  statute.  All 
inquiry  into  the  legality  or  justice  of  any  order,  judgment, 
decree,  or  process,  of  any  court  legally  constituted,  or  into 
the  justice  or  propriety  of  any  commitment  for  contempt, 
made  by  a  court,  officer,  or  body,  according  to  law,  and 
charged  in  such  commitment,  is  forbidden  on  habeas  corpus. 
II.  C.  §  4285.  But,  if  it  appears  the  applicant  for  the  writ, 
or  the  person  alleged  to  be  falsely  imprisoned,  is  in  custody 
by  virtue  of  process  issuing  from  any  court  legally  consti- 
tuted, or  issued  by  any  officer  in  the  course  of  judicial  pro- 
ceedings before  him  authorized  by  law,  there  are  several 
cases  in  which  the  statute  commands  his  discharge.  The 
first  of  these  is,  where  jurisdiction  has  been  exceeded,  as  to 
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either  matter,  place,  sum,  or  person  ;  and  the  fifth  is,  where 
the  process  is  not  authorized  by  any  judgment,  order,  or  de- 
cree, nor  by  any  provision. of  the  law. — E.  C.  §  4286. 

The  justice  of  the  peace,  in  the  sentence  pronounced!  ex- 
ceeded his  jurisdiction  in  the  matter ;  and  there  is  no  pro- 
vision of  law,  which  warrants  his  judgment.  The  want  of 
jurisdiction  to  pronounce  the  sentence,  and  the  excess  of  the 
jurisdiction  the  law  conferred,  are  apparent  on  the  face  of 
the  proceedings,  not  dependent  on  extrinsic  evidence,  or  any 
inquiry  into  the  justice,  legality,  or  propriety  of  the  judg- 
ment of  conviction.  It  is  the  illegality,  not  the  irregularity 
of  the  sentence,  which  is  assailed.  If  the  sentence  had  been 
to  imprisonment  in  the  penitentiary,  there  would  be  no  hesi- 
tation in  pronouncing  it  void ;  and  yet  it  would  not  have 
been  a  more  palpable  assumption  of  unauthorized  power, 
though  more  grievous  to  the  relator.  When  the  justice 
passed  beyond  the  term  of  ten  days,  as  the  term  of  hard 
labor  for  the  county,  he  exceeded  his  jurisdiction.  The  sen- 
tence is  consequently  void,  and  the  mittimuSy  expressing  it  as 
the  cause  of  detention,  is  also  void. 

The  judgment  of  the  City  Court  is  reversed,  and  a  judg- 
ment discharging  the  relator  from  further  imprisonment 
must  be  here  entered. 


Harrison  v.  The  State. 

Indictment  for  Larceny. 

1.  Ctiption  of  indictment;  description  of  court. — It  is  not  a  valid  objection  to 
an  indictment,  which  is  shown  by  the  record  to  have  been  found  by  a  grand 
jury  at  a  regular  term  of  the  "City  Court  of  Selma,"  that  the  words  "City 
Court"  only,  instead  of  "City  Court  of  Selma,"  are  inserted  in  its  caption. 

2.  Contradictory  excutiulinfj  declarations.— Contradictory  declarations,  made 
by  the  defendant  to  different  persons,  apparently  with  the  view  of  exculpating 
himself,  and  accounting  for  his  possession  of  stolen  property,  are  not  governed, 
as  to  their  adiuissibility,  by  the  rules  which  apply  to  confessions. 

3.  Disqualification  of  wVkntsa  on  yround  of  infamy. — At  common  law,  a  per- 
son \vus  rendered  incompetent  to  testify  as  a  witness,  by  a  conviction  and 
sentence  for  arson;  but,  if  the  common-law  rule  prevails  here,  a  person  is  not 
brought  within  it,  who  is  only  shown  to  have  been  convicted  of  the  statutory 
offense  of  "arson  in  the  third  degree"  (Kev.  Code,  §  3699),  which  might  not  bo 
arson  at  common  law. 

FHOM  the  City  Court  of  Selma, 

Tried  before  the  Hon.  JONA.  HABALSON. 

The  indictment  in  this  case,  which  charged  the  defendant 
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with  the  larceny  of  a  hog,  the  personal  property  of  Alex.  H. 
Averett,  is  shown  by  the  record  to  have  been  found  by  a 
grand  jury,  regularly  impannelled,  at  a  regular  term  of  the 
CityfCourt  of  Selma ;  but  it  was  entitled  thus :  "  State  of 
Alabama,  Dallas  county ;  City  Court,  January  term,  1877." 
The  defendant  demurred  to  the  indictment,  "on  the  ground 
that  it  does  not  sufficiently  set  forth  the  name  of  the  court, 
in  this  :  that  it  styles  the  court  'City  Court,'  when  the  true 
name  of  the  court  is  *  City  Court  of  Selma.' "  The  court 
overruled  the  demurrer,  and  the  defendant  then  pleaded  not 
guilty. 

"On  the  trial,"  as  the  bill  of  exceptions  states,  "Alex.  H. 
Averett  was  introduced  as  a  witness  by  the  State,  and  tes- 
tified, that  he  was  the  owner  of  a  sow  and  pigs,  which  were 
on  his  plantation  in  said  county  last  fall ;  that  the  defendant 
resided  and  worked  on  said  plantation ;  that  in  November  of 
last  year  one  of  the  pigs  was  missing,  but  it  came  back  to 
the  plantation  a  few  days  afterwards ;  that  it  was  marked 
when  it  came  back,  though  it  was  not  before  it  was  missed ; 
that  Emanuel  Overstreet  came  to  his  house  a  few  days  after- 
wards, looking  for  a  pig ;  that  he  (witness)  went  with  said 
Overstreet  to  his  lot,  and  looked  at  said  sow  and  pigs,  in- 
cluding the  one  so  marked ;  and  that  the  defendant,  on  the 

night  of  the  same  day,  came  to  his  house,  and  told  him . 

The  defendant  here  objected  to  the  witness  being  allowed  to 
testify  as  to  any  confession  of  the  defendant,  because  no 
predicate  was  laid ;  but  the  court  overruled  the  objection,  and 
the  defendant  excep^ed.  Thereupon,  in  answer  to  a  question 
propounded  by  the  court,  the  witness  stated,  that  he  made 
no  promise  or  threat  to  the  defendant,  and  that  what  the 
defendant  then  said  was  of  his  own  accord,  and  without  any 
inducement  held  out  to  him.  In  answer  to  questions  pro- 
pounded by  the  solicitor,  the  witness  then  proceeded  as 
follows :  'The  defendant  told  me,  when  he  thus  called  me 
out  of  my  house,  that  he  sold  the  pig  to  said  Overstreet  for 
one  dollar  and  a  half,  that  he  bought  it  from  Brown  Bates, 
and  that  he  was  willing  to  pay  me  for  it  in  work ;'  also,  that 
the  defendant  was  arrested  the  next  day.  Emanuel  Over- 
street  was  then  introduced  by  the  State  as  a  witness,  and 
was  asked  by  the  defendant,  if  he  was  not  the  same  Emanuel 
Overstreet  who,  on  a  change  of  venue  to  this  county  from 
Wilcox,  was  convicted  of  arson.  The  court  refused  to  per- 
mit said  witness  to  answer  this  question,  and  the  defendant 
excepted.  Said  witness,  being  then  examined,  testified, 
among  other  things,  that  he  had  a  conversation  with  the 
defendant  on  the  day  of  the  trial  before  a  justice  of  the 
peace.  The  defendant  objected  to  the  witness  being  allowed 
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to  testify  to  any  confession  by  defendant,  because  no  pred- 
icate was  laid ;  but  the  court  overruled  the  objection,  and 
the  defendant  excepted ;  and  the  witness  then  testified,  that 
he  and  the  defendant  were  alone  on  that  occasion,  and  that 
the  defendant  then  told  him  he  bought  the  pig  from  Sam 
Molan.  Doctor  Cobb  was  also  examined  as  a  witness  for 
the  prosecution,  and  then  the  State  rested.  Thereupon,  the 
defendant  read  a  minute  entry  from  the  records  of  the  Cir- 
cuit Court  of  Dallas  county,  showing  that  Emanuel  Overstreet 
was  convicted  of  arson  in  the  third  degree ;  and  Mr.  Satter- 
field  testified,  that  the  Emanuel  Overstreet  named  in  said 
minute  entry  was  the  same  Emanuel  Overstreet  who  was 
examined  as  a  witness  in  this  case.  Thereupon,  the  defend- 
ant moved  the  court  to  exclude  from  the  jury  the  testimony 
of  said  Emanuel  Overstreet,  on  the  ground  that  he  was  ren- 
dered incompetent  as  a  witness  by  such  conviction ;  which 
motion  the  court  overruled,  and  the  defendant  excepted." 

No  counsel  appeared  in  this  court  for  the  defendant,  so 
far  as  the  docket  and  the  record  show. 

JNO.  W.  A.  SANFORD,  Attorney-General,  for  the  State. 

MANNING,  J. — The  objection  that  the  name  of  the  court 
in  which  an  indictment  is  found  is  not  set  forth  at  length  in 
the  indictment,  or  in  the  heading  thereof,  is  not  well  taken. 
The  previous  part  of  the  record,  showing  the  organization  of 
the  court,  and  the  impannelling  of  the  grand  jury,  whose 
foreman  indorses  "a  true  bill,"  and  his  name  as  foreman,  on 
the  indictment,  "is  applicable  to,  or  is  a  part  of  every  indict- 
ment, and  need  not  be  inserted  therein." — Perkins  v.  The 
State,  50  Ala.  154,  and  cases  there  cited. 

2.  No  grounds  are  shown  for  objection  to  the  admission  of 
defendant's  statements  that  were  received  in  evidence.     They 
were  not  confessions,  but  rather  contradictory  declarations, 
made  to  different  persons,   with   apparently  the  view  of 
thereby  exculpating,  instead  of  criminating  himself. 

3.  The  general  rule  of  the  common  law,  in  respect  to  what 
will  disqualify  a  person  to  testify  as  a  witness,  on  account  of 
infamy,  is,  that  such  will  be  the  effect  of  a  conviction  and 
judgment  for  treason,  felony,  or  any  offense  belonging  to  the 
class  generally  described  as  "crimenfalsi."    What  these  are, 
it  is  not  easy  in  all  cases  to  determine.     The  common-law 
offense  of  arson,  the  malicious  and  unlawful  burning  of  the 
house  or  outhouse  of  another,  was  a  felony,  and  would  work 
a  disqualification  to  testify,  in  a  person  convicted  and  sen- 
tenced for  committing  it.    But,  in  the  present  case,  the  only 
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evidence  was,  that  the  person  admitted  as  a  witness  had  been 
convicted  of  our  statutory  offense  of  "arson  in  the  third 
decree."  How  he  had  committed  that  crime,  was  not  shown. 
And  according  to  the  statute  there  are  acts  of  burning,  such 
as  the  burning  of  a  b»dge,  or  a  toll-gate,  that  would  consti- 
tute arson  in  the  third  degree  according  to  the  statute,  but 
not  arson  at  the  common  law,  or  an  offense  that  would  come 
under  the  description,  crimen  falsi.  It,  therefore,  was  not 
shown  that  the  witness  was  disqualified,  if  the  common  law 
on  that  subject  is  in  force  in  this  State. 
Let  the  judgment  be  affirmed. 


Boiiner  v.  The  State. 

Indictment  for  Larceny. 

1.  Caption  of  indictment;  description  of  court — It  is  not  a  valid  objection  to 
an  indictment,  which  is  shown  by  the  record  to  have  been  found  by  a  grand 
jury  at  a  regular  term  of  the  "City  Court  of  Sehna,"  that  the  words  "City 
Court"  only,  instead  of  "City  Court  of  Selma,"  are  inserted  in  its  caption  : 
these  words  may  be  rejected  as  surplusage. 

2.  Admissibility  of  confessions;  preliminary  proof  to  court. — Before  confes- 
sions can  be  received  in  evidence  in  a  criminal  case,  it  must  be  affirmatively 
shown,  by  proof  addressed  to  the  court,  that  they  were  made  voluntarily;  and 
if  they  are  allowed  to  go  to  the  jury,  on  the  preliminary  proof  made  to  the 
court,  and  additional  evidence  is  afterwards  brought  forward  during  the  trial, 
showing  that  they  were  in  fact  not  voluntary,  the  court  should  withdraw  them 
from  the  jury,  and  instruct  the  jury  to  disregard  them  entirely  as  evidence. 

3.  Same;  fimo  revised  on  error. — The  ruling  of  the  court  as  to  the  admissi- 
bility  of  confessions  is  revisable  on  error;  but  the  appellate  court,  in  revising 
such  ruling,  as  in  revising  other  rulings  by  an  inferior  court  on  controverted 
questions  of  fact,  will  not  reverse  the  judgment,  unless  it  appears  to  be  mani- 
festly wrong. 

FKOM  the  City  Court  of  Selma. 

Tried  before  the  Hon.  JONA.  HARALSON. 

The  indictment  in  this  case  was  in  these  words :  "  The 
State  of  Alabama,  Dallas  county :  City  Court,  January  term, 
1877.  The  grand  jury  of  said  county  charge  that,  before  the 
finding  of  this  indictment,  Henry  Bonner  feloniously  took 
and  carried  away  a  hog,  the  personal  property  of  Isaac 
Campbell ;  against  the  peace,"  etc.  The  defendant  demurred 
to  the  indictment,  "because,  in  the  caption  thereof,  the  style 
of  the  court  is  '  City  Court,'  and  not  '  City  Court  of  Selma'." 
The  court  overruled  the  demurrer,  and  the  defendant  then 
pleaded  not  guilty ;  and  on  his  trial  he  reserved  the  follow- 
ing bill  of  exceptions : 
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"  The  State  introduced  Isaac  Campbdl  as  a  witness,  who 
testified,  that  about  two  weeks  before  Christmas,  1876,  in 
said  county  of  Dallas,  he  lost  a  white  hog,  about  eleven 
months  old,  and  worth  about  $8  ;  that  he  had  it  in  a  pen, 
with  his  other  hogs,  not  a  great  way  from  his  house ;  that  he 
went  to  the  pen  one  morning,  and  found  one  of  the  hogs 
missing ;  that  he  saw  a  bare-foot  track  in  the  pen,  and  fol- 
lowed it,  and  found  it  with  another  going  down  the  road, 
from  the  direction  of  the  pen,  towards  where  the  defendant 
lived ;  that  he  lost  the  tracks,  but,  in  hunting  about,  came 
across  a  place  where  apparently  a  hog  had  been  freshly 
killed,  in  the  woods,  about  fifty  yards  in  the  rear  of  the  de- 
fendant's house — there  was  some  white  hair,  and  the  entrails 
of  the  hog ;  that  he  saw  defendant,  and  inquired  of  him 
about  his  hog,  but  defendant  denied  knowing  anything  about 
it ;  that  a  day  or  two  afterwards,  on  Sunday,  he  went  to  de- 
fendant's house  again,  and  got  after  him  about  his  hog,  when 
defendant  again  denied  knowing  anything  of  who  killed  it, 
but,  as  witness  was  starting  away,  defendant  followed  him, 
with  Ike  Etheridge  and  Humphrey  Brown,  and  witness  heard 
him  tell  them  about  the  hog,  and  who  killed  it.  Before  this 
alleged  confession  was  allowed  to  go  to  the  jury,  the  witness 
stated  to  the  court,  on  examination,  that  he  had  made  no 
threats,  nor  promises,  nor  held  out  any  inducements  to  the 
defendant  to  make  any  confession,  nor  had  any  one  else  done 
so  that  he  knew  of.  the  defendant's  counsel  asked  the  wit- 
ness, if  he  did  not  tell  the  defendant,  before  the  latter  made 
any  confession,  that  it  would  be  better  for  him  to  tell  all 
about  it ;  to  which  the  witness  replied,  that  he  had  not.  Said 
counsel  then  asked  the  witness,  if  he  did  not  tell  defendant, 
before  said  confession  was  made,  that  he  had  better  confess, 
and  turn  State's  evidence,  like  Chapman  did  in  relation  to 
"Wade's  cow,  and  thereby  get  off ;  to  which  the  witness  re- 
plied, that  he  did  not.  The  court  thereupon  allowed  the 
witness  to  state  what  the  defendant  said  ;  which  was,  that 
defendant  told  said  Ike  Etheridge  and  Humphrey  Brown  that 
Morgan  Harrison  killed  the  hog  with  his  (defendant's)  axe, 
and  that  he  (defendant)  had  helped  to  carry  it  away,  and 
that  when  the  boys  saw  them,  what  they  thought  was  a  white 
sack  they  had,  was  a  white  hog.  Witness  said,  also,  that 
Morgan  Harrison  lived  in  the  same  house  with  the  defendant. 
"  The  State  having  here  rested,  the  defendant  introduced 
lite  Etheridge  as  a  witness,  who  testified,  that,  he  knew  the 
defendant,  and  also  knew  Isaac  Campbell,  and  was  present 
when  they  had  a  conversation  about  the  hog ;  that  Campbell 
said  to  defendant,  '  You  had  better  own  it ;'  that  defendant 
said  he  did  not  know  anything  about  the  hog — who  took  it ; 
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that  Campbell  said,  '  You  had  better  own  it,  and  turn  State's 
evidence,  like  Chapman  did  about  Wade's  beef,'  and  that  he 
would  get  off  lighter  by  it ;  and  that  defendant  then  said, 
that  he  and  Morgan  Harrison  killed  the  hog.  The  defend- 
ant then  introduced  Eliza  Brown  as  a  witness,  who  testified, 
that  she  knew  defendant,  but  was  no  kin  to  him ;  that  she 
recollected  the  night  when  it  was  said  Isaac  Campbell  lost 
his  hog ;  that  she  was  at  a  quilting  that  night,  and  stayed 
there  until  nearly  day- break;  that  the  defendant  was  at 
the  quilting,  and  went  there  and  came  away  with  her ;  that 
after  leaving  the  quilting,  they  went  to  the  house  of  Julia 
James,  and  remained  there  until  day ;  that  she  did  not  lose 
sight  of  him  all  night,  and  did  not  herself  go  to  sleep  during 
the  night.  The  defendant  then  introduced  Julia  James  as  a 
witness,  who  testified,  that  she  was  at  the  quilting  the  night 
it  was  said  Isaac  Campbell's  hog  was  killed ;  that  the  defend- 
ant was  there,  and  stayed  until  about  midnight,  and  then 
went  to  her  house,  and  was  there  when  she  laid  down,  and 
when  she  waked  up  ;  that  Eliza  Brown  was  at  the  same 
house,  and  retired  to  sleep  that  night  before  witness  did. 
The  defendant  then  introduced  Humphrey  James  as  a  wit- 
ness, who  testified,  that  he  was  at  home  the  night  that  Isaac 
Campbell's  hog  was  said  to  have  been  killed  •  that  the  de- 
fendant came  to  his  house  after  the  quilting,  shortly  after 
midnight,  and  stayed  there  all  night,  and  did  not  go  out  of 
the  house  ;  that  Julia  James,  his  wife,  and  Eliza  Brown,  his 
wife's  sister,  were  also  there,  and  both  of  them  went  to  bed ; 
that  defendant  went  to  bed  with  the  children  in  the  little 
bed,  and  slept  with  them,  and  all  retired  before  he  (witness) 
did ;  that  next  morning,  when  he  waked  up,  defendant  was 
there  asleep,  and  said  Julia  and  Eliza  were  both  asleep. 
Witness  said,  also,  that  he  was  present,  and  heard  Isaac 
Campbell  tell  defendant,  that  he  had  better  turn  State's  evi- 
dence like  Chapman,  and  tell  all  about  the  hog — that  it 
would  be  better  for  him  to  do  it ;  and  that  defendant  then 
said  to  him,  that  Morgan  Harrison  killed  the  hog  with  his 
axe,  and  that  he  helped  to  carry  it  away.  The  defendant 
then,  by  his  counsel,  asked  the  court  to  exclude  the  evidence 
of  the  witness  Campbell  about  the  confessions,  on  the  ground 
that  he  had  proved  them  by  these  witnesses  not  to  have  been 
made  voluntarily ;  which  motion  the  court  overruled,  and  the 
defendant  excepted. 

"The  court  thereupon  charged  the  jury,  among  other 
things,  that  they  must  look  to  all  the  evidence  in  the  case, 
in  determining  whether  the  defendant  was  guilty  or  not — to 

the   positive  and   circumstantial  evidence  as  well ?  and 

they  must  believe  beyond  any  reasonable  doubt  that  the 
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defendant  was  guilty,  or  they  must  acquit  him ;  that  the  de- 
fendant was  entitled  to  the  benefit  of  all  he  said  on  that 
occasion ;  that  they  might  believe  one  part  of  a  confession, 
and  not  another — as,  for  instance,  if  the  defendant,  at  the 
time  he  is  said  to  have  made  these  confessions,  said  that  he 
knew  nothing  about  the  hog,  and  who  killed  it,  and  after- 
wards, in  the  same  conversation,  said  that  he  did  know  who 
killed  it,  and  that  he  helped  to  do  it,  the  jury  might  believe 
his  first  statement  and  not  the  last,  or  the  last  and  not  the 
first,  just  as  they  might,  from  the  evidence  in  the  cause,  de- 
termine the  truth  to  be ;  that  notwithstanding  the  defendant 
had  stated  that  Morgan  Harrison  had  killed  the  hog  with 
his  axe,  and  that  he  had  helped  him  to  carry  the  hog  off, 
they  might  disbelieve  the  confession,  if  satisfied  that  it  was 
not  true ;  and  in  such  case,  if  satisfied  from  the  other  evi- 
dence in  the  cause  that  the  defendant  was  not  guilty,  to  so 
return  their  verdict,  notwithstanding  such  confession :  that 
the  credibility  of  the  testimony  was  a  matter  for  them  to  pass 
upon,  and  not  for  the  court."  The  bill  of  exceptions  does 
not  show  that  the  defendant  excepted  to  this  charge,  but  he 
requested  the  court,  in  writing,  to  instruct  the  jury  as  follows : 
"  If,  from  the  evidence,  they  believe  that  Isaac  Campbell  told 
the  defendant  that  he  had  better  confess,  and  turn  State's 
evidence,  and  get  off,  like  Chapman  in  relation  to  Wade's  cow, 
they  may  infer  that  hope  of  reward  was  held  out  to  defendant 
to  confess ;  and  if  they  so  believe,  they  ought  to  acquit  the 
defendant."  The  court  refused  to  give  this  charge,  and  the 
defendant  excepted  to  its  refusal. 

No  counsel  appeared  for  the  defendant  in  this  court,  so  far 
as  the  docket  and  the  transcript  show. 

JNO.  W.  A.  SANFORD,  Attorney-General,  for  the  State. 

STONE,  J. — "We  do  not  think  the  objection  to  the  indict- 
ment in  this  cause  was  well  taken.  The  caption  showed  the 
court,  term,  and  the  organization  of  the  grand  jury,  by  which 
the  indictment  was  found.  The  words,  "City  Court,"  were 
unnecessarily  inserted  in  the  indictment ;  it  was  good  with- 
out them,  and  the  court  did  right  in  regarding  them  as  sur- 
plusage, and  overruling  the  demurrer. — See  Reeves  v.  The 
State,  20  Ala.  33 ;  Perkins  v.  Stale,  50  Ala.  154 

In  that  jealous  care  which  the  law  exercises  at  all  times 
in  protection  of  life  and  liberty ;  in  the  tender  regard  it  pays 
to  human  weakness  and  frailty,  it  is  laid  down  as  one  of  the 
cardinal  rules  of  evidence,  that  confessions  of  guilt  shall  not 
be  received  against  a  prisoner,  until  it  is  first  afiirmatively 
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shown  that  they  were  made  voluntarily.  They  are  prima 
facie  inadmissible,  and  the  onus  rests  on  the  prosecution  to 
repel  the  imputation  of  undue  influence.  Any  inducement 
of  profit,  benefit,  or  melioration  held  out ;  any  threat  of  vio- 
lence, injury,  increased  rigor  of  confinement,  or  any  other 
menace  which  can  inspire  alarm,  dread,  or  the  slightest  fear, 
is  enough  to  exclude  the  confession,  as  not  voluntarily  made. 
The  law  cannot  measure  the  strength  of  human  fortitude  or 
will  to  resist  importunity,  persuasion,  or  proffered  allevia- 
tion, on  the  one  hand,  or  threats,  no  matter  how  slight,  on 
the  other.  Hence,  to  justify  their  admission,  confessions 
must  be  voluntary  in  fact. 

And  the  question,  whether  confessions  were  voluntarily 
made  or  not,  is  one  of  law,  to  be  decided  by  the  court,  and 
not  one  of  fact  for  decision  by  the  jury.  "When  such  testi- 
mony is  offered,  preliminary  proof  should  first  be  made, 
showing  the  circumstances  under  which  the  alleged  confes- 
sion was  made  ;  and  when  desired  by  either  party,  the  court, 
before  admitting  the  evidence,  should  hear  the  testimony  of- 
fered on  each  side,  and  from  it  determine  whether  the  testi- 
mony establishes  the  fact  that  the  confession  was  voluntarily 
made.  And  if,  after  receiving  such  testimony,  it  is  after- 
wards shown  that  the  confession  was  procured  by  threats  or 
promises,  as  above  defined,  the  court  should  exclude  from 
the  jury  all  evidence  of  such  confessions. — Bob  v.  The  State, 
32  Ala.  560 ;  Aaron  v.  The  State,  37  Ala.  106 ;  King  v.  The 
State,  40  Ala.  314 ;  1  Greenl.  Ev.  §  219.  So,  if,  after  hear- 
ing all  the  evidence,  the  mind  of  the  court  entertain  a  rea- 
sonable doubt  whether  the  testimony  was  or  was  not  volun- 
tary, that  doubt  ought  to  be  resolved  in  favor  of  the  accused, 
and  the  testimony  excluded. — 2  Lead.  Or.  Cases,  167. 

When  the  evidence  of  confessions  was  offered  and  re- 
ceived in  this  case,  only  one  witness  had  been  examined, 
who  denied  that  any  threats  or  promises  were  offered  to  the 
witness ;  and,  consequently,  the  confession,  according  to  this 
witness,  was  voluntary.  Subsequently,  two  other  witnesses 
were  examined,  each  testifying  to  an  inducement  held  out  to 
the  prisoner,  to  confess  his  guilt ;  fixing  the  time,  place,  and 
conversation  the  same  as  those  deposed  to  by  the  witness 
for  the  prosecution.  The  prisoner  then  moved  the  court  to 
exclude  the  evidence  of  confession ;  but  the  court  overruled 
the  motion,  and  the  prisoner  excepted. 

Inasmuch  as  the  question  we  are  considering,  though  one 
of  fact,  is  always  for  the  court,  and  never  for  the  jury,  the 
question  arises,  is  the  judgment  of  the  primary  court  on  con- 
flicting evidence  revisable  in  this  court ;  and  if  so,  what  in- 
tendments  are  we  to  indulge  in  regard  to  the  rulings  of  the 
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court  below?  We  have  made  as  diligent  search,  for  author- 
ities bearing  on  this  question,  as  our  engagements  would  al- 
low, and  have  found  nothing  that  bears  directly  on  the  sub- 
ject. In  the  many  cases  we  have  examined,  there  has  been 
no  dispute  about  the  facts.  The  question  in  them  has  been, 
what  words  or  acts,  and  by  whom  spoken  or  done,  are  suffi- 
cient to  exclude  the  confession  as  unduly  obtained. 

On  the  first  branch  of  the  inquiry  propounded  above,  we 
do  not  doubt  that  it  is  alike  within  the  pale  of  our  power 
and  duty,  to  review  the  finding  of  the  court  on  this  question 
of  fact.  Such  is  the  rule,  when,  by  law,  the  court  is  consti- 
tuted the  trier  of  the  facts. — Mims  v.  Sturdevant,  23  Ala.  664 ; 
Shaiv  v.  Beers,  25  Ala.  449 ;  Bradley  v.  Andress,  30  Ala.  80. 
But,  in  such  cases,  it  is  not  to  be  overlooked  that  the  court 
below  has  the  witnesses  before  it,  and  examines  them  ore 
tenus,  and  "can  apply  the  same  tests  to  their  testimony  which 
a  jury  is  authorized  by  law  to  do.  They  can  look  to  the  de- 
meanor of  a  witness  on  the  stand,  and  perceive  whether  he 
has  any  inclination  or  bias  in  favor  of  either  party ;  observe 
and  judge  of  his  powers  of  discernment,  memory  and  de- 
scription, and  determine  therefrom  the  just  weight  and  value 
of  his  testimony." — Kirlcsey  v.  Kirksey,  41  Ala.  626,  641. 
Such  judgments  of  fact,  so  pronounced  by  inferior  courts  on 
oral  testimony,  and  on  issues  which  the  law  makes  it  their 
duty  to  try,  it  is  said,  "  should  not  be  disturbed,  except  on 
the  clearest  conviction  of  an  erroneous  decision."  Further, 
"  the  judgment  of  the  court  below  should  not  be  set  aside, 
unless  a  court  would  be  authorized,  upon  established  prin- 
ciples, to  set  aside  the  verdict  of  a  jury,  where  the  issue  had 
been  tried  by  them." — Kirksey  v.  Kirksey,  supra  ;  Bradley  v. 
Andress,  30  Ala.  80,  and  authorities  cited.  In  another  case, 
presenting  the  same  question,  this  court  said,  the  judgment 
of  the  inferior  court  "  will  not  be  reversed  on  error,  unless  its 
decision  on  the  facts  is  shown  to  be  manifestly  wrong." 
Dane  v.  Mayor,  <fec.,  36  Ala.  304.  We  know  no  principle 
which  will  authorize  us,  in  this  case,  to  depart  from  the  rule 
above  laid  down. 

Three  witnesses  were  examined  before  the  presiding  jud^e 
on  this  question.  He  could,  and  doubtless  did,  observe  their 
manner.  One  denied  all  persuasion,  inducement,  or  threats. 
The  other  two  proved  an  inducement  oftered,  which,  if  be- 
lieved, would  have  required  the  exclusion  of  the  confession. 
It  is  within  the  scope  of  permissible  inferences  from  the  re- 
cord, without  doing  violence  to  any  of  its  statements,  that 
the  presiding  jud^e  believed  the  one  witness,  and  disbelieved 
the  two.  It  was  his  duty  to  discard  their  evidence,  if  their 
manner  was  such  as  to  discredit  them.  Of  course,  we  do 
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not  mean  that  the  court,  or  any  other  trier  of  facts,  can  cap- 
riciously, and  without  reason,  disregard  any  of  the  legal  evi- 
dence. "What  we  do  mean  is,  that  when  an  upright  and  con- 
scientious judge,  in  faithful,  earnest  pursuit  of  simple  truth, 
without  regard  to  the  consequences  which  may  follow,  finds 
in  the  manner  of  a  witness  that  which  clearly  discredits 
him,  he  should  not,  and  cannot,  allow  his  testimony  to  exert 
any  influence  in  the  formation  of  his  judgment. 

Inasmuch  as  the  present  record  fails  to  inform  us  upon 
what  ground  the  judge  of  the  City  Court  refused  to  rule  out 
the  evidence  of  the  prisoner's  confession ;  and  inasmuch  as 
this  record  does  not  contain  enough  to  justify  us  in  revers- 
ing his  finding,  if  it  had  affirmed  that  he  believed  the  one 
witness,  and  disbelieved  the  two,  we  feel  it  our  duty  to  pre- 
sume, in  favor  of  the  correctness  of  his  ruling,  that  that  was 
the  ground  on  which  he  overruled  the  motion  to  exclude. 

What  we  have  said  above  shows  that  the  City  Court  did 
not  err,  either  in  the  charge  given,  or  in  the  refusal  to  give 
the  charge  requested.  We  find  no  error  in  the  record,  and 
the  judgment  of  the  City  Court  is  affirmed. 


Gillman  v.  The  State. 

Indictment  for  Keeping  Theatre  witliout  Bevenue  License. 

1.  Engaging  in,  or  carrying  on,  business  of  keeping  theatre;  what  constitutes. — 
A  person  who,  being  the  owner  of  a  two-story  building,  offers  for  rent,  for  use 
as  a  theatre,  a  room  or  hall  in  the  upper  story,  containing  a  small  stage  and 
dressing  room,  which  might  be  used  for  small  dramatic  exhibitions,  but  had 
never  used  it  as  a  theatre,  nor  let  it  to  another  to  be  so  used,  cannot  be  con- 
victed of  "  engaging  in,  or  carrying  on,  the  business  of  keeping  a  theatre," 
under  the  provisions  ot  the  revenue  law. 

FROM  the  Circuit  Court  of  Dallas. 
Tried  before  the  Hon.  GEO.  H.  CRAIG. 

PETTUS,  DAWSON  &  TILLMAN,  for  the  defendant. 
JNO.  W.  A.  SARFORD,  Attorney-General,  for  the  State. 

MANNING,  J. — The  indictment  in  this  cause,  found  at  the 
Fall  term,  1875,  of  the  Circuit  Court,  charged  that  appellant 
"did  engage  in,  or  carry  on,  the  business  of  keeping  a  the- 
atre" at  Selma,  "without  first  having  paid  for  and  taken  out 
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a  license  therefor."  The  evidence  is,  that,  being  engaged  in 
other  business,  appellant  was  owner  of  a  building  in  Selma, 
the  lower  rooms  of  which  were  used  as  stores  for  the  sale  of 
goods,  and  an  upper  room,  or  hall,  hired  out  from  time  to 
time  for  suppers,  concerts,  public  lectures  and  speaking, 
political  meetings,  dances,  and  balls  given  therein.  This 
was  the  use  to  which  this  upper  room  was  generally  put, 
when  used  at  all.  In  the  fall  of  1875,  appellant  caused  to  be 
built,  at  one  end  of  this  room,  a  stage,  and  dressing  rooms  at 
the  sides,  and  some  curtain  scenery  to  be  put  up,  so  as  to 
make  it  suitable  for  dramatic  performances.  But  the  stage 
and  rooms  were  very  small  for  such  a  purpose ;  and  a  part- 
ner in  the  confectionery  business  of  appellant,  who  said  he 
was  familiar  with  appellant's  affairs,  testified  that  he  did  not 
recollect  that  any  dramatic  entertainment  had  been  given  in 
it,  up  to  the  time  of  the  finding  of  the  indictment.  Another 
witness  for  the  State  testified,  that  on  behalf  of  a  lodge  of 
masons,  he,  late  in  October,  1875,  hired  this  room  of  appel- 
lant for  a  few  days,  with  the  intention  that  they  should  use 
it  in  giving  entertainments  therein  for  the  raising  of  money 
for  charitable  purposes ;  and  that  among  other  methods  of 
amusement,  on  one  of  the  evenings  during  that  time,  some 
of  the  persons  residing  in  Selma,  without  any  professional 
player  among  them,  for  the  benefit  of  the  masons,  performed 
a  dramatic  piece ;  that  admission  fees  were  paid  by  those 
who  attended  such  entertain  ments;  that  appellant  had  no 
interest  in  the  said  dramatic  performance,  did  not  issue  any 
ticket  of  admission  to  any  person  thereto,  had  no  control 
over  the  hall  during  that  time,  and  was  not  informed,  when 
the  room  was  hired  by  him,  that  any  dramatic  representation 
would  be  given.  He  testified  further,  that  there  were  no 
boxes,  orchestra,  or  gallery  in  said  room  or  hall ;  that  the 
stage  "was  very  small — too  small,  he  thought,  to  accom- 
modate such  travelling  theatrical  or  dramatic  companies  as 
visit  Selma ;  and  that  he  never  knew  or  heard  of  said  hall 
being  used  by  any  of  said  companies."  No  witness  was  in- 
troduced for  the  defendant ;  and  all  of  the  witnesses  for  the 
State  testified,  that  he  had  never,  to  their  knowledge,  en- 
gaged in,  or  carried  on,  the  business  of  keeping  a  theatre. 

Upon  this  evidence,  the  judge,  among  other  things,  charged 
the  jury,  that  if  it  was  shown  by  the  evidence,  beyond  a 
reasonable  doubt,  that  within  twelve  months  before  the  find- 
ing of  the  indictment,  and  in  the  county  of  Dallas,  the 
defendant  owned,  or  had  control  and  possession  of  a  hall  or 
room,  and  rented  it,  or  offered  it  for  rent,  to  be  used  as  a 
theatre,  they  might  find  him  guilty ;  which  charge  was  ex- 
cepted  to,  on  behalf  of  defendant.  The  judge  below  refused 
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to  give  to  the  jury  a  charge  in  writing,  asked  on  behalf  of 
defendant,  as  follows  :  "  The  proof  must  show,  beyond  all 
reasonable  doubt,  that  E.  Gillman"  (the  defendant)  "did, 
prior  to  the  finding  of  the  indictment  in  this  case,  engage  in, 
or  carry  on,  the  business  of  keeping  a  theatre,  before  they 
can  find  him  guilty  as  charged." 

The  charge  given  by  the  circuit  judge  imports,  that 
although  no  theatrical  performance  had  ever  been  exhibited 
in  the  room  or  hall  referred  to,  yet,  if  the  defendant  "offered 
it  for  rent  to  be  used  as  a  theatre,"  he  was  guilty.  Although 
it  might  not  be  necessary,  in  a  business  of  this  sort,  to  show 
the  series  of  acts  which  must,  according  to  the  case  of  Weil 
v.  The  State  (52  Ala.  19),  and  other  and  older  cases  in  this 
State,  be  proved,  in  order  to  establish  the  charge  that  a  de- 
fendant "did  engage  in,  or  carry  on,  the  business"  of  retailing 
spirituous  liquors ;  yet  certainly  it  cannot  be  held,  that  a 
person  "did  engage  in,  or  carry  on,  the  business  of  keeping 
a  theatre,"  who  only  offered  a  room  for  rent,  to  be  used  as  a 
theatre,  if  he  had  in  fact  never  used  it,  or  let  it  to  another  to 
be  used  for  that  purpose.  A  mere  intent,  or  endeavor  to  vio- 
late a  law,  is  not  punishable  in  such  a  case  as  this,  without 
an  act  done,  or  omitted  to  be  done,  by  which  the  offense  is 
consummated.  This  portion  of  the  charge  is,  therefore, 
erroneous. 

It  was  error  also  to  refuse  the  charge  to  the  jury,  asked  on 
behalf  of  defendant,  as  above  recited.  The  very  matter  to 
be  tried,  and  which  was  presented  in  the  indictment  by  the 
brief  and  concise  charge  it  contained,  was  embraced  in  the  in- 
struction asked  and  refused ;  and  the  e>  idence  in  the  cause 
afforded  a  just  foundation  for  it.  Indeed,  it  seems  to  us,  in 
view  of  the  whole  case  as  set  forth  in  the  bill  of  exceptions, 
that  it  would  not  have  been  erroneous  in  the  circuit  judge  to 
have  instructed  the  jury,  as  requested,  that  if  they  believed 
the  evidence,  they  should  find  the  defendant  not  guilty. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the 
cause  remanded. 


~Ex  parte  Weaver. 

Application  for  Sail  on  Habeas  Corpus. 

1.     Hail  in  capital  cases;  how  appellate  court  revises  refusal. — In  capital  cases, 
the  accused  is  not  entitled  to  bail  as  a  matter  of  right,  where  the  proof  is  evi- 
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dent,  or  the  presumption  great;  and  if  bail  is  refused  by  the  primary  court  or 
magistrate,  on  habeas  corpus,  this  court  will  not  reverse  the  decision  (Rev. 
Code,  §  4242),  where  its  correctness  depends  greatly  on  the  manner,  conduct, 
and  demeanor  of  the  witnesses,  unless  it  clearly  appears  to  be  wrong. 

THE  defendant  in  this  case,  Monroe  L.  "Weaver,  was  in- 
dicted in  the  Circuit  Court  of  Cherokee,  in  September,  1876, 
for  the  murder  of  James  Weaver ;  and  sued  out  a  habeas  cor- 
pus before  the  Hon.  JAMES  H.  LEATH,  the  probate  judge  of 
said  county,  to  obtain  his  discharge  on  bail.  On  the  hearing 
before  the  probate  judge,  it  was  proved  that  the  deceased 
was  shot  and  killed  while  plowing  in  his  field,  and  the  man 
who  was  in  the  field  with  him  testified  that,  on  looking 
towards  the  place  where  the  smoke  of  the  gun  was  rising,  he 
saw  the  defendant  running  away,  with  a  gun  in  his  hand. 
There  was,  also,  proof  of  a  former  difficulty  between  the 
deceased  and  the  prisoner,  and  of  threats  made  by  the  pris- 
oner against  the  deceased  a  short  time  before  the  killing. 
The  witnesses  introduced  by  the  prisoner  testified  positively 
to  facts  proving  an  alibi:  On  all  the  evidence  adduced,  the 
probate  judge  refused  to  grant  bail,  and  remanded  the  pris- 
oner to  jail ;  to  which  ruling  a  bill  of  exceptions  was  reserved 
by  the  prisoner.  All  the  evidence  adduced  before  the  pro- 
bate judge  being  set  out  in  the  bill  of  exceptions,  the  prisoner 
here  files  a  certified  copy  of  it,  and  renews  his  application 
for  bail  to  this  court,  as  authorized  by  the  statute  (Rev. 
Code,  §  4242). 

Neither  the  record  nor  the. docket  shows  who  appeared  as 
counsel  for  the  petitioner  in  this  court ;  and  there  is  no  brief 
on  file. 

JOHN  W.  A.  SANFORD,  Attorney-General,  for  the  State. 

STONE,  J. — The  credibility  of  oral  testimony  depends  in 
a  large  degree  on  the  manner  of  the  witness  on  the  stand. 
Hence,  in  criminal  prosecutions,  it  is  the  constitutional  right 
of  the  accused  "to  be  confronted  by  witnesses  against  him." 
The  defendant,  by  the  finding  of  a  grand  jury,  stood  charged 
with  the  crime  of  murder.  The  testimony  before  the  judge 
of  probate  was,  in  form,  positive.  If  true,  deceased  came  to 
his  death  by  a  most  atrocious  murder,  of  which  defendant 
was  the  perpetrator.  Standing  by  itself,  it  makes  a  case  of 
"evident  proof,"  within  the  lettej  of  the  constitution,  and 
which  denies  to  defendant  the  privilege  of  bail. — See  Consti- 
tution, declaration  of  rights,  section  17.  There  was  testi- 
mony, which,  if  believed,  tended  strongly  to  show  that 
defendant  could  not  have  committed  the  homicide.  This 
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conflict  of  testimony  rendered  it  necessary  for  the  judge  of 
projbate  to  weigh  the  evidence.  The  witnesses  testified  before 
him.  He  had  the  means  of  observing  the  degree  of  intelli- 
gence, and  the  matter  of  careful  regard  for  truth,  shown  by 
each  witness,  which  are  the  sure  foundations  on  which  con- 
fidence rests.  Aye,  more ;  he  could,  and  doubtless  did, 
scrutinize  the  deportment  of  the  witnesses — the  facial  ex- 
pression, not  susceptible  of  description  by  either  tongue  or 
pen,  which,  with  many  other  ingredients,  constitutes  what 
we  call  manner.  He  refused  bail;  and  there  is  not  enough 
in  the  record  to  justify  us  in  reversing  his  decision. — See 
Ex  parte  McAnally,  53  Ala.  495. 

"We  do  not  wish,  however,  to  prejudge  the  case,  to  the 
defendant's  injury.  When  the  testimony  goes  before  a 
jury,  that  body  will  be  aided  and  enlightened,  as  the  judge 
of  probate  was,  by  the  presence  and  personal  examination  of 
the  witnesses.  They  will  not  be  trammelled  by  the  finding 
of  the  judge  of  probate,  nor  by  the  refusal  of  this  court  to 
reverse  his  decision.  They  try  the  facts  anew,  and  should 
give  due  weight  to  all  the  facts  and  circumstances  in  the 
case.  If,  upon  all  the  testimony,  there  be  left  a  reasonable 
doubt  of  the  defendant's  guilt,  he  should  have  the  benefit  of 
it.  All  we  intend  to  say  is,  that,  in  entire  ignorance  of  the 
manner  of  the  witnesses,  and  with  no  means  of  informing 
ourselves  on  this  point,  we  refuse  to  reverse  the  finding  of 
the  judge  of  probate,  and  refuse  to  award  a  writ  of  habeas 
corpus. 


Murphy  v.  The  State. 

Indictment  for  Resisting  Officer  in  Execution  of  Legal  Process. 

1.  Sufficiency  of  indictment,  in  description  of  officer  executing  or  issuing  process. 
In  an  indictment  for  resisting  an  officer  in  the  execution  of  legal  process  (Rev. 
Code,  §  3580;  Form  No.  50,  p.  813),  an  averment  that  the  defendant  resisted 
W.  C.  F.,  "a  constable  of  said  county,"  in  attempting  to  execute  a  warrant  of 
arrest  "lawfully  issued  by  J.  B.  F.,  a  justice  of  the  peace  in  and  for  said 
county,"  is  sufficient  on  demurrer,  without  an  averment  that  the  said  W.  C.  F. 
"  irnti  at  the  time  a  constable,"  &c.,  or  that  the  said  J.  B.  F.  "was  at  the  time  a 
justice,"  &c. 

2.  Same;  alternative  averments. — Since  a  notary  public  is,  under  our  constitu- 
tion, ex  officAo  a  justice  of  the  peace,  and  has  the  same  jurisdiction,  and  since 
alternative  averments  in  an  indictment  are  authorized  by  statute  (Rev.  Code, 
$§  4112,  4123-25),  the  officer  by  whom  the  process  was  issued  may  be  described 
as  "a  justice  of  the  peace  in  and  for  said  county,  or  a  notary  public  of  said 
county." 

VOL.  LV. 


1876.]  OF  ALABAMA.  253 

[Murphy  y.  The  State.] 

3.  Warrant  of  arrest ;  form  and  sufficiency  of.— A.  warrant  issued  by  ft  justice 
of  the  peace,  stating  in  its  captiou  the  State  and  county,  dated,  signed  by  the 
justice  with  the  addition  ot  the  letters  "J.  P."  to  his  name,  directed  "to-any 
constable  of  said  county,"  and  commanding  him  to  arrest  and  bring  before  the 
justice  a  certain  person  therein  named,    "to  answer  the  criminal  offense  of 
larceny,"  is  regular  on  its  face  (Kev.  Code,   §§  3982,  2687),  and  justifies  the 
constable  in  executing  it. 

4.  Same;  when  not  fundus  qffitio. — A  warrant  of  arrest  does  not  become 
functus  officio,  so  soon  as  the  defendant  is  arrested  under  it,  and  brought  before 
the  magistrate;  if  the  defendant  escapes  from  custody,  he  may  be  pursued  by 
the  constable,  and  re-arrested  under  the  warrant,  without  any  new  process. 

5.  Argumentative  charge. — An  argumentative  charge  to  the  jury  may  be 
properly  refused. 

FROM  the  City  Court  of  Montgomery. 

Tried  before  the  Hon.  JOHN  A.  MINNIS. 

The  indictment  in  this  case  charged  that,  before  the  find- 
ing thereof,  "  Elias  Murphy  knowingly  and  -willfully  opposed 
or  resisted  W.  C.  Fuller,  a  constable  of  the  county  of  Mont- 
gomery, in  serving,  executing,  or  attempting  to  serve  or  ex- 
ecute a  certain  writ  or  process,  called  a  wan-ant  of  arrest ; 
which  said  writ  or  process  was  lawfully  issued  by  J.  B. 
Fuller,  a  justice  of  the  peace  in  and  for  the  said  county,  or  a 
notary  public  of  said  county,  commanding  the  arrest  of  said 
Elias  Murphy  on  a  criminal  charge  ;  against  the  peace,"  <tc. 
The  defendant  demurred  to  the  indictment,  on  the  following 
grounds  :  "  1st,  because  it  does  not  charge  that  the  said  W. 
C.  Fuller  was  a  constable  of  the  county  of  Montgomery  in 
the  State  of  Alabama,  and  does  not  charge  that  he  was  an 
officer  of  the  State  of  Alabama,  at  the  time  when  the  offense 
is  said  to  have  been  committed  by  the  defendant ;  2d,  be- 
cause it  does  not  charge  that  J.  B.  Fuller,  by  whom  said  war- 
rant is  said  to  have  been  lawfully  issued,  was  then  and  there 
a  justice  of  the  peace  in  and  for  said  county  of  Montgomery 
in  the  State  of  Alabama ;  3d,  because  it  is  uncertain  from 
said  indictment  whether  the  defendant  is  charged  with  re- 
sisting a  wan*ant  issued  by  a  justice  of  the  peace,  or  with  re- 
sisting a  warrant  issued  by  some  notary  public  not  named ; 
nor  does  it  show  that  said  justice  of  the  peace,  or  said  un- 
named notary  public,  was  then  and  there  an  officer  of  tin.- 
State,  and  authorized  to  issue  legal  process  to  be  served  in 
said  county  of  Montgomery."  The  court  overruled  the  de- 
murrer, and  the  defendant  then  pleaded  not  guilty. 

On  the  trial,  as  the  bill  of  exceptions  shows,  the  State  in- 
troduced said  W.  C.  Fuller  and  J.  B.  Fuller  as  witnesses, 
with  the  warrant  of  arrest,  and  the  affidavit  or  complaint  on 
which  it  was  founded,  which  were  in  these  words : 

"  State  of  Alabama,      )      Before  me,  John  B.  Fuller,  a 

Montgomery  County,  j  justice  of  the  peace  in  and  for  said 
county,  comes  John  W.  Hereford,  who,  being  duly  sworn, 


254  SUPREME  COUET  [Dec.  Term, 

[Murphy  v.  The  State.] 

says  that,  within  the  last  sixty  days,  and  in  said  county,  one 
Elias  Murphy  did  steal,  take,  and  carry  away  one  lot  of 
pumpkins,  the  personal  property  of  affiant,  of  the  value  of 
less  than  ten  dollars ;  against  the  peace  and  dignity  of  the 
State  of  Alabama.  JOHN  W.  HEREFOBD. 

"  Sworn  to  and  subscribed  before  me,  this  5th  Dec.,  1876. 

"  JOHN  B.  FULLER,  J.  P. 
"  The  State  of  Alabama, )     To  any  constable  of  said  county : 

Montgomery  County.  [  You  are  hereby  commanded  to 
arrest  and  bring  before  me  the  body  of  Elias  Murphy,  to  an- 
swer the  criminal  offense  of  larceny.  This  5th  Dec.,  1876. 

"JoHNB.  FULLER,  J.  P." 

This  warrant  was  indorsed,  "  Dec.  5,  1876,  executed  by 
arresting  the  defendant,  and  bringing  him  into  court ;"  which 
was  signed,  W.  C.  Fuller,  constable."  The  said  John  B. 
Fuller  testified,  that  he  was  a  justice  of  the  peace  in  said 
county,  and  also  a  notary  public,  at  the  time  this  warrant 
was  issued ;  that  he  issued  it  as  shown  on  its  face,  and  placed 
it  in  the  hands  of  said  W.  C.  Fuller  to  be  executed ;  that  he 
made  BO  further  examination  of  said  Hereford  than  to  swear 
him  to  the  said  complaint,  and  did  not  examine  or  take  the 
deposition  of  any  other  witness  ;  that  the  constable  arrested 
the  prisoner  under  this  warrant  on  the  same  day,  and 
brought  him  before  said  justice  in  his  office,  where  he  wrote 
the  indorsement  on  the  warrant,  and  laid  it  on  his  table. 
There  was  no  testimony  as  to  what,  if  any  thing,  was  done  in 
the  case  by  the  justice  after  the  prisoner  was  thus  brought 
before  him  ;  but  it  seems  that  the  prisoner,  taking  advantage 
of  the  constable's  absence  for  a  few  minutes,  walked  out  of 
the  room,  and  made  his  escape.  The  constable  testified, 
that  when  he  came  back  into  the  room,  and  learned  that  the 
prisoner  was  gone,  he  mounted  his  horse,  and  started  in  pur- 
suit, and  overtook  him  in  a  wagon  about  one  mile  from  the 
city,  and  attempted  to  arrest  him  again,  when  the  prisoner 
resisted,  and  beat  him,  and  took  his  pistol  from  him.  The 
constable  further  testified :  "  I  cannot  remember  whether 
or  not,  when  I  went  to  re-arrest  him,  I  took  the  warant  witli 
me  under  which  I  had  first  arrested  him,  and  which  I  had 
laid  on  the  table  of  the  justice  ;  rather  think  I  did  have  it  in 
my  pocket,  but  cannot  be  certain."  C.  E.  Wilson,  another 
witness  for  the  State,  testified :  "  I  was  standing  at  the  foot 
of  the  stairs  leading  up  from  the  street  to  the  office  of  Jno. 
B.  Fuller,  when  W.  C.  Fuller  came  down,  and  asked  me 
where  the  prisoner  was.  I  told  him  that  the  prisoner  had 
gone  down  the  street.  He  then  asked  me  where  the  warrant 
was,  and  I  answered,  '  Up  stairs,  on  the  table.'  He  then 
went  back  up  stairs,  and  came  down  again  very  soon,  with  a 
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paper  in  his  hands.  From  these  facts  I  think  he  had  the 
warrant  with  him  when  he  went  to  arrest  the  prisoner." 

"  This  being  all  the  evidence  in  the  case,  bearing  on  the 
legal  questions  raised  by  this  bill  of  exceptions,  and  the 
argument  having  been  concluded,  the  prisoner's  counsel 
asked  the  court  to  give  the  following  charges  in  writing," 
numbered  from  one  to  seven  consecutively,  "which  are 
hereto  attached,  and  are  a  part  of  the  record  in  this  case  ; 
the  presiding  judge  having  marked  on  each  of  them  '  Refused, 
J.  A.  H.,'  which  said  initials  aie  meant  to  stand  for  the  name 
of  the  judge.  And  as  the  foregoing  matters  will  not  other- 
wise appear  of  record,  the  prisoner  requests  the  court  to  sign 
and  seal  this  bill  of  exceptions ;  which  is  done  accordingly." 

The  following  are  the  charges  so  asked  and  refused : 

"  1.  The  law  requires  that  a  magistrate,  who  issues  a  war- 
rant of  arrest,  shall  state  in  the  wan-ant  the  substance  of  the 
complaint  made  before  him,  on  which  the  warrant  is  issued. 
The  substance  of  the  complaint,  on  which  the  warrant  in  this 
case  was  issued,  which  the  indictment  charges  that  the  con- 
stable was  attempting  to  execute  on  the  prisoner,  is  not 
stated  in  the  warrant.  The  constable  must  be  held  to  know 
the  law,  and  to  have  known  that  said  warrant  was  defective 
in  its  frame  for  this  reason.  Therefore,  said  warrant  was 
not  a  legal  process,  and  the  jury  must  find  the  defendant  not 
guilty. 

"  2.  The  practice  of  the  magistrates  of  this  State  is  to 
attach  the  complaint  to  the  warrant,  in  lieu  of  stating 
the  substance  of  the  complaint  in  the  body  of  the  war- 
rant, and  to  place  both  the  complaint  and  the  warrant 
in  the  hands  of  the  officer  charged  with  executing  the 
latter ;  and  the  proof  shows  that  this  practice  was  adopted 
in  this  case.  This  made  the  complaint  a  part  of  the  war- 
rant, or  required  the  constable  to  look  to  the  complaint,  to 
determine  the  legality  of  the  warrant,  and  showed  him  that 
the  warrant  was  not  a  legal  process,  and  that  he  had  no 
authority  for  attempting  to  serve  it  on  the  prisoner.  There- 
fore, the  prisoner  must  be  acquitted. 

"  3.  The  State  must  show  to  the  jury,  beyond  a  reasona- 
ble doubt,  that  the  prisoner  did,  knowingly  and  willfully,  re- 
sist or  oppose  an  officer  of  the  State  in  serving,  executing, 
or  attempting  to  serve  or  execute  a  legal  writ  or  process  ; 
and  the  complaint  offered  in  evidence  in  this  case  shows  on  its 
face  that  the  warrant  for  larceny,  issued  on  it  by  the  justice, 
was  not  a  legal  writ  or  process ;  and  the  defendant  cannot 
be  convicted  under  the  indictment  in  this  case,  for  resisting 
the  constable  in  attempting  to  execute  it  on  him. 

"  4.     Under  the  indictment  in  this  case,  the  State  must 
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show  that  the  warrant  of  arrest,  the  attempted  execution 
whereof  the  prisoner  was  charged  with  resisting,  was  '  law- 
fully issued'  by  J.  B.  Fuller,  a  justice  of  the  peace;  and  the 
complaint,  on  which  said  warrant  is  claimed  to  have  been 
issued,  shows  on  its  face  that  said  warrant  of  arrest  was  not 
lawfully  issued  by  said  Fuller;  and  the  defendant  cannot 
be  convicted  for  resisting  said  constable  in  attempting  to 
execute  it  on  him. 

"  5.  The  warrant  of  arrest,  the  execution  whereof  the  in- 
dictment alleges  that  the  prisoner  resisted,  shows,  by  the  in- 
dorsement on  it,  that  it  was  executed  by  said  constable  on 
the  prisoner,  by  arresting  him  thereon,  and  bringing  him  into 
court  before  the  said  justice  ;  and  the  return  of  said  warrant 
of  arrest  by  the  constable,  as  aforesaid,  rendered  said  war- 
rant functus  offido ;  and  if  the  jury  are  not  satisfied  from  the 
evidence,  beyond  a  reasonable  doubt,  that  the  prisoner  re- 
sisted the  execution  of  said  warrant  of  arrest  before  it  was 
so  executed  and  returned  by  said  constable,  they  must  acquit 
the  defendant. 

"  6.  If  the  jury  believe,  from  the  evidence,  that  the  con- 
stable had  no  other  warrant,  upon  which  he  attempted  to 
arrest  the  prisoner,  after  said  warrant  given  in  evidence  was 
so  returned  into  court,  than  the  said  warrant  which  had  been 
so  returned,  they  must  acquit  the  defendant. 

"  7.  The  court  of  a  justice  of  the  peace  is  a  court  of  in- 
ferior jurisdiction,  which  is  conferred  and  regulated  by  stat- 
ute. In  issuing  warrants  of  arrest,  he  must  conform  to  the 
material  requisitions  of  the  statute.  Section  3978  of  the  Re- 
vised Code  requires  the  magistrate  ,  after  an  allegation  is 
made  before  him  that  a  person  has  been  guilty  of  a  desig- 
nated public  offense,  to  '  examine  the  complainant  and  such 
witnesses  as  he  may  propose,  on  oath,  take  their  depositions 
in  writing,  and  cause  them  to  be  subscribed  by  the  persons 
making  them.'  Section  3979  requires  that  the  depositions 
must  set  forth  the  facts  stated  by  the  complainant  and  his 
witnesses,tending  to  establish  the  commission  of  the  offense, 
and  the  guilt  of  the  defendant.  By  section  3980,  such  depo- 
sitions, and  the  facts  contained  in  them,  constitute  the  juris- 
dictional  facts,  upon  which  alone  the  magistrate  can  deter- 
mine whether  he  is  reasonably  satisfied  that  an  offense  has 
been  committed,  and  whether  he  has  reasonable  ground  to 
believe  that  the  defendant  is  guilty  thereof,  and  whether  he 
has  jurisdiction  to  issue  the  warrant  of  arrest.  Penal  stat- 
utes are  strictly  construed.  If  this  examination  is  not  had, 
and  the  depositions  taken  as  required  by  the  statute,  the 
justice  acquires  no  jurisdiction  to  issue  the  warrant.  The 
proof  in  this  case  shows  that  no  such  examination  was  had 
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by  the  said  justice,  and  no  such  deposition  was  taken  by  him 
as  the  statute  requires.  Therefore,  said  justice  had  no  juris- 
diction to  issue  said  warrant,  and  the  defendant  must  be  ac- 
quitted." 

M.  J.  SAFFOLD,  for  the  prisoner. 

JNO.  "W.  A.  SANFOKD,  Attorney-General,  for  the  State. 

MANNING,  J. — The  indictment  in  this  cause  is  in  the 
form,  and  has  as  much  particularity  in  its  allegations,  as  that 
prescribed  by  the  Code  requires.  The  first  and  second 
grounds  for  demurrer  are,  therefore,  not  well  taken. 

2.  The  words,  "  or  a  notary  public  of  said  county  "  con- 
tained in  the  indictment,  is  an  alternative  designation  of  the 
office  of  J.  B.  Fuller,  by  whom  the  warrant  was  issued.  Un- 
der our  constitution,  a  notary  public  is,  ex  officio,  a  justice  of 
the  peace,  or  exercises  "  the  same  jurisdiction "  within  the 
scope  of  his  authority ;  and  the  description  of  the  officer  by 
whom  a  warrant  was  issued,  as  a  justice  of  the  peace,  or  a 
notary  public,  in  the  alternative,  is  in  harmony  with  the  pro- 
visions of  the  Kevised  Code  on  the  subject  of  indictments. — 
Ee vised  Code,  §§  4112,  4123,  4124,  4125.  The  demurrer  was, 
therefore,  properly  overruled. 

3-4.  The  warrant  of  arrest  was  sufficient,  according  to 
section  3982  of  the  Revised  Code ;  and  it  was  notfunctus  of- 
jido,  when  the  defendant  escaped,  after  being  brought  to  the 
office  of  the  magistrate,  or  when  the  constable  afterwards 
was  resisted  and  beaten  by  defendant  during  the  endeavor 
to  arrest  him.  Hence,  as  all  the  charges  asked,  numbered  1 
to  6,  inclusive,  were  founded  on  the  assumption  of  one  or 
the  other  of  these  propositions,  they  were  properly  refused. 

5.  The  remaining  instruction  asked  is  objectionable,  as 
being  an  argument  rather  than  a  charge.  Its  assumptions, 
also,  were  in  opposition  to  section  2687  of  the  Revised  Code, 
which  declares :  "  Whenever  it  appears  that  process  is  regu- 
lar on  its  face,  and  is  issued  by  the  competent  authority,  a 
sheriff,  or  other  ministerial  officer,  is  justified  in  the  execu- 
tion of  the  same,  whatever  may  be  the  defect  in  the  proceed- 
ing on  which  it  was  issued." 

The  judgment  must  be  affirmed. 

(18) 
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Ex  parte  Allen. 

Application  for  bail  on  Habeas  Corpus, 

1.  Sail  in  capital  cases  ;  practice  of  appellate  court  in  revising  refusal  by  inferior 
tribunal. — On  application  for  bail  in  a  case  of  homicide,  after  its  refusal  by  au 
inferior  tribunal  or  magistrate  (Kev.  Code,  §  4212),  where  the  right  to  bail  de- 
pends in  a  great  degree  on  testimony  given  oretenus,  this  court  will  not  reverse 
the  decision  of  the  lower  court,  unless  it  clearly  appears  to  be  wrong. 

The  petitioner  in  this  case,  Brad  Allen,  was  indicted  in  the 
Circuit  Court  of  Choctaw,  at  its  October  term,.  1876,  for  the 
murder  of  Frank  Allen,  his  brother ;  and  having  been  arrested 
under  a  capias,  a  writ  of  habeas  corpus  was  sued  out,  return- 
able before  the  Hon.  B.  H.  WARREN,  the  probate  judge  of 
said  county,  to  obtain  his  discharge  on  bail.  On  the  evi- 
dence adduced,  which  it  is  not  necessary  to  state,  the  pro- 
bate judge  refused  to  allow  bail,  and  remanded  the  prisoner 
to  jail.  A  bill  of  exceptions  was  reserved  by  the  prisoner  to 
this  refusal,  in  which  all  the  evidence  is  set  out,  and  on  which 
he  renews  his  application  to  this  court,  under  section  4242 
of  the  Revised  Code. 

THOS.  EL  WATTS  and  T.  W.  COLEMAN,  for  the  prisoner. 
JNO.  W.  A.  SANFORD,  Attorney-General,  for  the  State. 

STONE,  J. — The  testimony  in  this  case  is  conflicting; 
some  of  it  tending  to  prove  a  causeless  killing.  Indeed, 
there  is  testimony  tending  to  show  a  previously  formed  de- 
sign, evidenced  uy  threats,  and  other  circumstances.  On 
the  other  hand,  there  are  some  circumstances  tending  to  show 
that  the  accused  fired  in  defense  of  himself  against  an  at- 
tack, or  threatened  attack  with  a  knife.  The.  point  at  which 
the  ball  entered  the  head  of  deceased,  and  the  direction  it 
took,  must  weaken  to  some  extent  the  excuse  that  deceased 
was  menacing  the  accused  at  the  time  of  the  homicide. 
There  is  even  a  conflict  in  the  testimony,  whether  the  picked 
up  knife  of  the  deceased  was  open  or  shut. 

The  testimony  was  given  ore  tenns  before  the  probate  judge. 
He  had  the  witnesses  before  him,  could  observe  their  man- 
ner, and  was  much  better  qualified  to  weigh  their  testimony 
than  we  can  be.  When  the  right  of  bail  vel  non  depends  on 
the  weighing  of  testimony,  the  rule  of  this  court  is  not  to  re- 
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verse  the  finding  of  the  primary  court. — Ex  parte  Weaver,  at 
the  present  term.  If  a  verdict  of  guilty  were  pronounced  by 
a  jury,  on  the  testimony  found  in  this  record,  and  there  were 
no  other  circumstances  against  such  finding  except  the  in- 
sufficiency of  the  proof,  even  when  the  charge  and  conviction 
were  of  the  highest  grade  of  homicide,  we  do  not  think  the 
presiding  judge  would  feel  called  upon  to  set  the  verdict 
aside,  as  not  supported  by  sufficient  proof.  This  is  the  rule 
we  have  laid  down  in  such  cases. — Ex  parte  McAnaUy,  Decem- 
ber term,  1875. 

We  do  not  wish  to  prejudice  the  defendant's  rights,  when 
they  come  before  a  jury  for  decision.  That  is  not  the  ques- 
tion before  us.  The  jury  should  be  untrammelled  by  any 
thing  we  have  said.  We  have  simply  laid  down  rules  which 
govern  us,  in  granting  or  withholding  relief  by  habeas  corpus. 

The  application  of  the  prisoner  is  denied,  with  costs. 


Lee  v.  The  State. 

Indictment  for  Murder. 

1.  Special  venire  for  trial  of  capital  cose.  — The  statute  which  requires  that 
the  special  venire  in  a  capital  case  shall  include  "those  summoned  on  the  regu- 
lar juries  for  the  week"  (llev.  Code,  §  4173),  as  shown  by  a  subsequent  sec- 
tion (4177),  means  the  regular  jurors  who  are  "  in  attendance,"  and  does   not 
include  those  who,  though  summoned  as  regular  jurors,  were  excused  or  dis- 
charged when  the  regular  juries  were  organized. 

2.  Sufficiency  of  indictment,  in  averment  of  def aidant's  name. — Under  our  lib- 
eral statutory  provisions  (Rev.  Code,  §  41  )3),  the  Christian  naoio  of  the  defend- 
ant may  be  averred  under  an  alias. 

FBOM  the  Circuit  Court  of  Pike. 

Tried  before  the  Hon.  H.  D.  CLAYTON. 

The  indictment  in  this  case,  which  was  found  at  the  Octo- 
ber term,  1875,  charged  that  the  prisoner,  "  Eli  E.  Lee,  alias 
Tobe  Lee,  unlawfully,  and  with  malice  aforethought,  killed 
George  W.  Carroll,  by  shooting  him  with  a  pistol."  The 
defendant  pleaded  not  guilty,  and  the  trial  was  had  on  issue 
joined  on  that  plea.  On  the  trial,  as  the  bill  of  exceptions 
shows,  the  defendant  moved  to  quash  the  venire,  because  the 
list  of  jurors  specially  summoned1  for  his  trial  did  not  con- 
tain the  names  of  all  the  regular  jurors  who  had  been  sum- 
moned for  the  week,  five  of  them  having  been  excused  by  the 
court  when  organizing  the  regular  juries.  The  court  over- 
ruled the  motion,  and  the  defendant  excepted.  After  convic- 
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tion,  the  defendant  moved  in  arrest  of  judgment,  on  account 
of  the  insufficiency  of  the  indictment  in  averring  his  name 
under  an  alias.  The  court  overruled  the  motion,  and  pro- 
nounced judgment  according  to  the  verdict  of  the  jury,  sen- 
tencing him  to  imprisonment  in  the  penitentiary  for  the  term 
of  forty  years. 

W.  D.  ROBERTS,  for  the  prisoner. 

JNO.  W.  A.  SANFORB,  Attorney-General,  for  the  State. 

STONE,  J. — In  Floyd  v.  The  State,  at  the  present  term, 
we  decided  the  main  question  in  this  cause  adversely  to  the 
present  appellant.  The  Circuit  Court  did  not  err  in  refusing 
to  quash  the  venire. — See  Rev.  Code,  §  4177. 

2.  We  do  not  think  there  is  any  thing  in  the  objection, 
that  the  Christian  name  of  the  defendant  is  stated  under  an 
alias  dictus.  Some  ancient  authorities  look  that  way ;  but 
such  technicality  is  at  war  with  the  spirit  of  our  statutes. — 
Rev.  Code,  §.4113;  Skinner  v.  The  State,  30  Ala.  524;  Bry- 
ant v.  The  State,  36  Ala.  270;  1  Bish.  Cr.  Proc.  §§  678,  681. 

Judgment  of  Circuit  Court  affirmed. 


Thomas  v.  The  State. 

Indictment  for  Night'  Walking. 

1.  "  Nirjht-walker ";  when  indictable, — At  common  law,  a  night-walker  was 
held  to  be  a  suspected  person,  rather  than  a  criminal,  and  might  be  arrested, 
and  kept  in  custody  until  the  next  morning,  and  then  taken  before  a  magis- 
trate for  examination,  and  required  to  find  sureties  for  good  behavior  ;  but 
was  not  indictable,  unless  upon  the  further  charge  of  some  unlawful  purpose 

'  or  intent ;  and  this  principle  of  the  common  la.w,  in  the  absence  of  a  statute 
changing  it,  is  of  force  here. 

2.  Same;  sufficiency  of  indictment. — An  indictment  which  charges  that  the 
defendant,  a  woman,   "  was  a  common  night-walker,  and  did  walk  and  ramble 
in  the  streets  and  common  highways  at  unseasonable  hours  of  night,  without 
having  any  lawful  business,  and  without  any  necessity  therefor,  against  good 
morals  and  good  manners,  to  the  common  nuisance  of  all  good  people  of  said 
county,"  <fec.,  does  not  contain  a  sufficient  charge  of  an  evil  or  unlawful  pur- 
pose, and  will  not  support  a  conviction. 

FROM  the  City  Court  of  Montgomery. 
Tried  before  the  Hon.  JOHN  A.  MINNIS. 
The  indictment  in  this  case  contained   only  one  count, 
which  charged  that  the  defendant,  Celia  Thomas,  "  before 
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the  finding  of  this  indictment,  was  a  common  night-walker, 
and  did  walk  and  ramble  in  the  streets  and  common  high- 
ways at  unseasonable  hours  of  night,  without  having  any 
lawful  business,  and  without  any  necessity  therefor,  against 
good  morals  and  good  manners,  to  the  common  nuisance  of 
all  good  people  of  the  county ;  against  the  peace,"  <fcc.  The 
defendant  demurred  to  the  indictment,  on  the  ground  that  it 
did  not  state  any  offense  known  to  the  law.  The  court  over- 
ruled the  demurrer,  and  held  the  indictment  sufficient.  There 
was  a  motion  in  arrest  of  judgment  on  the  same  ground, 
which  was  also  overruled.  Exceptions  were  reserved  by  the 
defendant  to  these  rulings  of  the  court,  and  they  are  here 
urged  as  error. 

JNO.  GINDEAT  WINTER,  for  the  prisoner. 

JNO.  "W.  A.  SANFOED,  Attorney-General,  for  the  State. 

MANNING,  J. — A  night-walker,  simply  as  such,  seems,  by 
the  old  English  law,  to  have  been  held  to  be  a  suspected 
person,  rather  than  a  criminal,  and  to  be  therefore  liable  to 
be  arrested,  and  kept  in  custody  until  the  next  morning,  and 
then  to  be  taken  before  a  magistrate  for  examination,  who 
might  require  him  or  her  to  find  sureties  for  good  behavior, 
if  under  the  circumstances  that  were  thought  proper. — 1 
Burns' Justice,  942,  title  "  Eves  droppers" ;  3  Hawk.  PI.  of 
the  Cro.  (7  Eng.  ed.  by  Leach),  64,  §  20 ;  2  Ib.  14.  §  4;  Law- 
rence v.  Hedger,  3  Taunt.  14. 

A  common  night-walker  was  sometimes  liable  to  indict- 
ment also. — 3  Hawk.  78,  §  64.  But  this  was  allowed,  we 
presume,  upon  a  further  charge  that  he  or  she  was  a  night- 
walker  with  some  criminal  or  unlawful  purpose  or  intent — as, 
for  instance,  to  eve-drop  men's  houses,  "to  hearken  after 
discourse,  and  thereupon  to  frame  slanderous  and  mischiev- 
ous tales;"  "or  to  cast  men's  gates,  carts,  or  the  like,  into 
ponds,  or  commit  other  outrages  or  misdemeanors  in  the 
night "  (1  Burns'  Justice,  ulri  supra) ;  or  "  a  woman  walking 
up  and  down  the  streets  to  pick  up  men,"  for  lewd  inter- 
course.— Lawrence  v.  Hedger,  supra. 

2.  In  State  v.  Doivers  (45  N.  H.  543),  an  indictment  was 
sustained,  which  charged  that  the  defendant,  a  woman,  "  was 
a  common  night-walker,  and  from  the  said  tenth  day  of  July 
to  the  day  of  filing  the  complaint,  during  divers  nights  within 
the  time  aforesaid,  did  walk  and  ramble  in  the  streets  and 
common  highways  in  the  said  city  of  Portsmouth,  at  unsea- 
sonable hours  of  said  nights,  without  having  any  lawful  bus- 
iness, and  without  any  necessity  therefor,  against  good  mor- 
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als  and  good  manners."  This  was  more  particular  in  charg- 
ing circumstances  tending  to  show  a  misdemeanor,  than  the 
indictment  before  us  is ;  and  the  offense,  it  appears  from  the 
opinion  of  the  court,  was  one  declared  to  be  such  by  statutes 
of  New  Hampshire.  In  this  State,  we  have  no  statute  on 
this  subject ;  and  recourse  must  be  had  to  the  common  law 
for  support  of  the  indictment  in  this  cause.  "We  think  that, 
according  to  it,  there  is  not  a  sufficient  charge  of  an  evil  or 
unlawful  purpose  in  this  indictment. 

Judgment  reversed,  and  cause  remanded. 


Application  for  Mandamus  to  State  Auditor. 

1.  Sheriff's  compensation  for  feeding  prisoners.— Under  the  act  "in  rela- 
tion to  feeding  prisoners  in  jail,"  approved  February  9,  1877  (Sess.  Acts  1876-7, 
p.  65),  which  reduces  the  compensation  of  sheriffs  for  feeding  prisoners  in  jail, 
from  forty  to  thirty  cents  per  day,  while  the  proviso  declares  "that  the  pro- 
visions of  this  act  shall  not  apply  to  any  sheriff  in  office  at  the  time  of  the 
adoption  of  the  constitution  now  in  force,  but  shall  be  of  force  after  the  expira- 
tion of  the  terms  of  such  sheriffs";  a  sheriff  who  has  been  appointed  since  the 
passage  of  the  act,  to  fill  the  unexpired  term  of  one  who  was  in  office  at  the 
time  of  its  passage,  can  not  claim  the  benefit  of  the  proviso. 

APPLICATION  by  George  E.  Mason  for  a  mandamus  to  Hon. 
WILLIS  BREWER,,  State  auditor,  to  compel  that  officer  to  draw 
his  warrant  on  the  State  treasurer,  in  favor  of  the  petitioner, 
for  the  sum  of  $582,  the  amount  of  the  petitioner's  account, 
as  sheriff  of  Dallas  county,  for  feeding  prisoners  in  the  county 
jail  of  Dallas,  during  the  month  of  May,  1877,  at  the  rate  of 
forty  cents  per  day.  The  petition  alleged  that  said  Mason 
was  appointed  to  the  office  of  sheriff  by  the  governor,  on  the 
3d  March,  1877,  to  fill  the  unexpired  term  of  Charles  M.  Shel- 
ley, who  had  been  appointed  to  fill  a  vacancy  caused  by  the 
failure  of  one  Hamilton  White  (who  had  been  elected  in  No- 
vember, 1874)  to  file  his  bond  within  the  time  prescribed  by 
law ;  that  he  had  presented  his  account,  properly  sworn  to 
and  certified,  to  the  auditor,  who  refused  to  allow  it,  on  the 
ground  that  the  charges  were  excessive ;  that  he  had  then 
applied  by  petition  to  Hon.  JOHN  A.  MINNIS,  the  judge  of  the 
City  Court  of  Montgomery,  for  a  mandamus  to  the  auditor, 
and  that  said  judge  refused  to  grant  the  writ.  The  only 
question  in  the  case  involves  the  construction  of  the  proviso 
to  the  act  approved  February  9,  1877,  entitled,  "An  act  in 
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relation  to  feeding  prisoners  in  jail,"  which  is  copied  in  the 
opinion  of  the  court. 

"W.  BOYLES,  and  E.  W.  PETTUS,  for  the  petitioner,  cited 
Dwarris  on  Statutes,  110;  54  Penn.  St.  180;  Walker,  Mich. 
394;  3  Story,  87;  4  Zabr.  86;  1  Wheat.  30;  1  Kent's  Com. 
462. 

JOHN  W.  A.  SANFOKD,  Attorney-General,  for  the  State. 

STONE,  J. — The  act  "  In  relation  to  feeding  prisoners  in 
jail,"  approved  February  9th,  1877  (Pamph.  Acts,  65),  declares, 
"  that  from  and  after  the  passage  of  this  act,  the  sheriffs  of 
the  different  counties  in  this  State  shall  be  allowed  thirty 
cents  per  day  for  feeding  prisoners  in  jail,  to  be  paid  as  now 
prescribed  by  law."  There  is  a  proviso,  "That  the  pro- 
visions of  this  act  shall  not  apply  to  any  sheriff  in  office  at 
the  time  of  the  adoption  of  the  constitution  now  in  force,  but 
shall  be  of  force  after  the  expiration  of  the  terms  of  such 
sheriffs."  Under  the  provisions  of  this  statute,  the  general 
result  was  to  reduce  the  pay  of  sheriffs  for  feeding  prisoners 
in  jail  to  thirty  cents  per  day.  Such  would  have  been  the 
immediate  effect  upon  all  sheriffs  then  in  office,  if  the  statute 
had  contained  only  the  first  clause.  But,  in  the  proviso,  it  is 
declared,  that  the  act  shall  not  "  apply  to  "  a  named  class  of 
persons,  or  persons  in  certain  named  conditions.  What  are 
the  conditions?  First,  the  person  claiming  that  the  statute 
does  not  apply  to  him,  must  be  a  "sheriff  in  office  at  the 
time  of  the  adoption  of  the  constitution  now  in  force."  But 
it  does  not  apply,  for  all  time,  to  persons  who  filled  this  con- 
dition. It  was  not  a  continuing  personal  privilege  granted 
to  this  class  of  persons.  Persons  then  holding  the  office  of 
sheriff  might  be  afterwards  re-elected  to  another  term.  The 
intention  was  not  to  extend  the  privilege  through  a  second 
term.  Hence,  to  come  within  the  proviso,  the  sheriff  must 
meet  the  requirement  of  a  second  condition.  He  must  not 
only  have  been  in  office  at  the  time  of  the  adoption  of  the 
constitution  now  in  force ;  but,  the  claim  of  exemption  from 
the  operation  of  the  statute,  to  be  available,  must  be  during 
the  then  term  of  his  office  as  sheriff.  After  the  expiration  of 
his  then  term  of  office,  the  provisions  of  the  statute  apply  to 
him  as  to  all  other  persons.  The  petitioner,  in  the  present 
case,  meets  neither  of  the  required -conditions. 

Judgment  of  City  Court  of  Montgomery  affirmed,  and  man- 
damus refused. 
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Vasser  v.  The  State. 

Indictment  for  Rape. 

1.  Rfipe,  and  carnal  knowledge  of  female  under  ten  years  of  age  ;  variance. — 
Rape  (Eev.  Code,  §  3661),  and  having  carnal  knowledge  of  a  female  under  ten 
years  of  age  (§3663),  though  kindred  offenses,  and  punished  in  the  same  man- 
ner, are  not  identical  ;  and  although  a  rape  may  be  committed  on  a  female 
under  ten  years  of  age,  the  offender  can  not  be  indicted  for  it  as  a  rape  under 
the  former  statute,  and  convicted  under  the  latter. 

FKOM  the  Circuit  Court  of  Limestone. 

Tried  before  the  Hon.  W.  B.  WOOD. 

The  defendant  in  this  case  was  indicted  in  the  Circuit  Court 
of  Madison,  and  the  trial  was  removed  on  his  application  to 
Limestone.  The  indictment  contained  but  a  single  count, 
which  charged  that  the  defendant,  Benjamin  Vasser,  "forci- 
bly ravished  Rodah  Aires,  a  female."  The  opinion  states  all 
the  material  facts. 

Neither  the  docket  nor  the  transcript  shows  who  appeared 
as  counsel  for  the  prisoner  in  this  court ;  and  there  is  no 
brief  on  file. 

JNO.  W.  A.  SANFORD,  Attorney-General,  for  the  State. 

MANNING,  J.— By  section  3661  of  the  Eevised  Code,  "  any 
person  who  is  guilty  of  the  crime  of  rape  must,  on  conviction, 
be  punished,  at  the  discretion  of  the  jury,  either  by  death, 
or  by  imprisonment  in  the  penitentiary  for  life,  or  by  hard 
labor  for  the  county  for  life."  According  to  section  3663, 
"  any  person  who  has  carnal  knowledge  of  any  female  under 
the  age  of  ten  years,  or  abuses  such  female  in  the  attempt  to 
have  carnal  knowledge  of  her,  must,  on  conviction,  be  pun- 
ished, at  the  discretion  of  the  jury,  either  by  death,  or  by 
imprisonment  in  the  penitentiary  for  life,  or  by  hard  labor 
for  the  county  for  life." 

Although  the  offenses  denounced  in  these  sections  are  pun- 
ishable in  the  same  manner,  they  are  not  identical ;  and  ac- 
cordingly a  different  form  of  indictment  is  prescribed  for 
each. — Rev.  Code,  808-09,  No.  7  and  No.  8.  A  man  who  is 
indicted  for  rape,  is  warned  thereby  that  he  is  prosecuted 
for  a  crime  against  a  woman,  done  by  force,  and  without  her 
consent.  If  the  act  which  is  a  necessary  constituent  of  the 
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crime  has  been  committed,  his  acquittal  depends  on  the  fail- 
ure to  prove  to  the  satisfaction  of  the  jury  that  it  was  done 
by  force,  or  without  the  consent  of  the  woman.  This  is  the 
point  upon  which  he  must  make  his  defense.  He  is  not  noti- 
fied that  it  behooves  him  to  be  prepared  to  controvert  any 
other  testimony  than  that  which  is  to  prove  that  the  act  was 
done,  and  done  under  those  circumstances.  An  indictment 
under  section  3663,  on  the  contrary,  does  not  charge  that  the 
offense  imputed  to  the  accused  was  done  by  force,  or  without 
the  consent  of  the  female.  Evidence  that  it  was,  would  not 
avail  to  acquit  him.  His  acquittal  must  depend,  either  upon 
the  failure  to  convince  the  jury  that  the  act  was  done  by  him, 
or  the  failure  to  convince  them  that  the  female  was  under 
ten  years  of  age — one  or  the  other.  The  defendant  is  thus 
enabled,  as  the  law  intends  he  shall  be,  to  prepare  to  meet 
the  evidence  upon  the  charge  against  him,  with  the  proper 
counter  evidence  to  vindicate  him,  if  he  be  innocent. 

The  appellant  in  this  cause  was  indicted  under  section  3661, 
for  rape,  a  different  offense  from  that  defined  in  section  3663. 
It  was  against  the  charge  made  in  that  indictment,  he  was 
notified  to  make  his  defense,  and  for  which  he  endeavored 
to  be  ready.  The  trial  was  begun  upon  an  agreement  by 
the  State's  counsel,  that  defendant's  affidavit  of  what  certain 
absent  witnesses  would  prove,  if  present,  should  be  received 
as  their  testimony  in  his  behalf ;  testimony  which,  if  believed 
by  the  jury,  might  convince  them  that  he  did  not  commit  the 
act  which  is  the  foundation  of  the  charge,  by  force,  or  with- 
out the  consent  of  the  female.  But  the  effect  of  this  evidence 
was  prevented  and  evaded  by  testimony  on  behalf  of  the 
State,  tending  to  prove  that  the  female  was  under  ten  years 
of  age,  and  thereupon  insisting  that  she  was  legally  incapable 
of  consenting ;  a  case  for  which  he  was  not  warned  by  the 
indictment  to  be  prepared.  Such  a  course  of  proceedings 
might  lead  to  very  serious  and  unjust  consequences. 

We  do  not  decide  that  the  girl's  age  might  not  be  properly 
proved  under  this  indictment.  A  rape  proper  may  be  com- 
mitted on  a  female  under  ten  years  of  age.  It  may  be  proved 
that  the  act  was  committed  by  force,  and  against  her  will ; 
which  would,  ordinarily,  be  manifested  by  her  struggles  to 
prevent  it.  And  the  age,  as  well  as  any  other  cause  of  weak- 
ness, might  be  proved,  to  show  to  the  jury  that,  if  her  strug- 
gles appeared  not  to  be  violent,  that  was  because  she  had 
not  strength  enough  to  make  them  so.  But  we  think  the 
court  erred  in  permitting  defendant  to  be,  in  effect,  prose- 
cuted and  convicted  of  the  offense  defined  in  section  3663, 
under  an  indictment  for  the  offense  of  rape  under  section  3661, 
without  any  count  therein  for  the  former  offense. 
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The  charge  asked  on  behalf  of  defendant,  and  refused  by 
the  court,  namely :  "  That  the  question  of  age,  under  this 
indictment,  does  not  properly  arise  ;  and  if  they  believe  from 
the  testimony  that  Rodah  Aires  consented  to  the  act,  they 
must  find  the  defendant  not  guilty" — ought  to  have  been 
given. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 
Appellant  must  remain  in  custody,  until  discharged  by  due 
course  of  law. 


Booker  et  al.  v.  Jones's  Aclmr'x. 

Trover  for  Conversion  of  Cotton,  ivith  Counts  in  Case. 

1.  Conveyance  of  crop  growing,  or  to  be  grown  in  future,  as  between  mortgagor 
•and  mortgagee.. — A  growing  crop,  however  immature  its  state,  was  the  subject 
of  sale  or  mortgage  at  common  law;  and  although  a  mortgage  of  future  crops, 
to  be  grown  on  rented  lands,  of  which  the  mortgagor  has  not  yet  acquired  pos- 
session under  his  lease,  may  at  law  be  invalid,  as  a  conveyance  of  things  not 
in  existence,  unless  ratified  by  some  act  on  the  part  of  the  mortgagor  after 
their  acquisition;  yet  the  court  inclines  to  the  opinion  that,  in  equity,  it  would 
attach  to  the  crops  as  they  came  into  existence,  and  transfer  the  beneficial 
interest  therein  as  against  all  the  world,  except  a  bona  fide  purchaser  without 
notice. 

2.  Same,  as  between  lessor  and  lessee ;  kase  and  mortgage,  contemporaneously 
executed,  construed  as  one  instrument. — Where  lands  are  leased  for  a  term  of 
years,  to  commence  at  a  future  day,  and  the  lessee  at  the  same  time  executes  a 
mortgage  to  the  lessor,  conveying  the  crops  to  be  grown  each  year  as  security 
for  the  rent,  the  lease  and  mortgage  are  to  be  construed  together  as  parts  of 
one  and  the  same  instrument;  and  thus  construed,  they  operate  as  a  reserva- 
tion of  the  title  to  the  crops,  to  the  lessor  and  mortgagee,  until  the  rent  is 
paid. 

3.  When  trover  lies,  as  between  lessor  and  lessee,  mortgngor  and  mortgagee,  and 
against  factor. — To  support  an  action  of  trover,  the  right  of  property,  general  or 
special,  and  possession,  or  an  immediate  right  of  possession,   must  concur  in 
the  plaintiff  at  the  time  of  the  conversion:  and  to  constitute  a  conversion,  there 
must  be  a  wrongful  taking,  or  a  wrongful  detention,  or  an  illegal  assumption 
of  ownership,  or  an  illegal  user,  or  misuser.     Therefore,  where  lands  are  leased 
for  a  term  of  years,  and  a  mortgage  is  contemporaneously  taken  of  the  crops 
to  be  grown  each  year,  as  security  for  the  rent;  but  the  mortgage  contains  a 
stipulation,  that  the  lessee  and  mortgagor  shall,  on  or  before  the  31st  day  of 
December  in  each  year,  ship  the  crops  for  sale  to  some  factor  of  his  own  selec- 
tion in  Mobile,  and  that  the  rent  shall  be  paid  out  of  the  proceeds  of  sale;  if 
the  lessee  does  not  ship  the  cotton  by  the  specified  day,  the  lessor's  title  would 
draw  to  it  the  possession,  and  he  might  maintain  trover  for  any  subsequent 
shipment  and  sale;  but,  if  the  crops  are  shipped  by  the  lessee  before  the  spec- 
ified day,  and  are  sold  by  the  factor  without  notice  of  the  lessor's  claim,  the 
lessor  cannot  maintain  trover  against  either  the  lessee  or  the  factor. 

4.  Victor's  liability  to  third  person  for  money  had  and  received,  and  Ken  for  ad- 
vances to  his  principal.  — If  a  factor  receives  cotton  for  sale,  from  a  lessee  who 
has  the  lawful  possession  and  a  right  to  ship  it,  and  is  notified  of  the  lessor's 
paramount  right  to  be  paid  his  rent  out  of  the  proceeds  of  sale,  at  any  time  be- 
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fore  he  has  actually  paid  over  the  money  to  the  lessee,  he  becomes  liable  to  the 
lessor  in  an  action  for  money  had  and  received;  and  although  he  may  retain 
the  ordinary  commissions  for  making  sales,  and  charges  actually  paid  on 
account  of  the  transportation  and  sale,  he  cannot  assert,  as  against  the  lessor, 
a  factor's  lien  for  advances  made  in  good  faith  to  the  lessee  before  notice  of  the 
lessor's  title. 

APPEAL  from  the  Circuit  Court  of  Hale. 

Tried  before  the  Hon.  M.  J.  SAFFOLD. 

This  action  was  brought  by  Mrs.  Margaret  K.  Jones,  suing 
as  the  administratrix  of  her  deceased  husband,  William  A. 
Jones,  against  Edmund  B.  Booker,  William  N.  Knight, 
Daniel  T.  Webster,  Henry  F.  Wilson,  and  Henry  H.  Happel ; 
and  was  commenced  on  the  3d  March,  1868.  The  case  was 
before  this  court  at  its  January  term,  1872,  when  the  judg- 
ment of  the  court  below  was  reversed,  and  the  cause  re- 
manded.— See  the  report  of  the  case,  48  Ala.  109-13.  The 
material  facts,  as  disclosed  by  the  record,  were  thus  stated 
by  the  Chief  Justice.  • 

"BBICKELL,  C.  J. — The  appellee  sued  in  trover  for  the 
conversion  of  one  hundred  and  nine  bales  of  cotton.  Counts 
in  case  are  joined,  the  first  of  which  avers  that,  on  the  25th 
October,  1866,  the  plaintiff's  intestate  leased  to  Henry  H. 
and  Thomas  J.  Happel,  for  a  term  of  three  years,  commenc- 
ing on  the  1st  day  of  January,  1867,  a  plantation  in  Hale 
county  known  as  the  '  Stephens'  place,'  at  an  annual  rent  of 
five  thousand  dollars,  payable  on  the  31st  day  of  December 
of  each  year ;  that  for  this  rent  the  lessees  made  their  three 
promissory  notes,  payable  to  the  intestate,  on  the  31st  day 
of  December  of  each  year,  and  executed  a  mortgage  to 
secure  their  payment,  whereby  they  conveyed  to  the  intes- 
tate 'all  the  crops  of  cotton  grown,  or  to  be  grown,  on  said 
place  during  the  continuance  of  the  term,'  and  all  the  mules, 
implements,  and  every  other  species  of  property  on  the 
place,  owned  by  them  ;  the  mortgage  expressing  the  condi- 
tion and  trust,  that  on  or  before  the  31st  day  of  December 
of  each  year  of  the  term,  the  lessees  should  ship  the  cotton  to 
a  factor  of  their  own  selection  in  the  city  of  Mobile,  who 
should  sell  the  same,  and,  from  the  proceeds  of  sale,  pay  the 
lessor  the  rent  of  the  current  year,  and  on  such  payment  the 
mortgage  should  become  void ;  that  the  said  lessees  being 
bound  to  ship  the  cotton  grown  on  the  premises,  the  rent 
being  unpaid,  under  pretense  of  performing  the  duty,  but 
intending  to  deceive  and  defraud  the  appellee,  with  the 
assistance  of  the  appellants,  Booker  <fc  Knight,  snipped  the 
cotton  grown  on  the  leased  premises  in  the  year  1867,  to  the 
appellants  Webster  &  Wilson,  factors  in  the  city  of  Mobile, 
who  received  and  sold  the  same  for  fifty-five  hundred  dollars, 
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and  thereby  became  liable  to  pay  the  appellee  the  rent  of  the 
year  1867,  but,  instigated  by  the  appellants  Happel  and 
Booker  and  Knight,  and  contriving  with  them  to  injure  and 
defraud  the  appellee,  failed  and  refused  to  pay  the  said  rent, 
though  often  requested  so  to  do.  The  second  count  avers 
the  making  of  the  lease,  promissory  notes  for  the  rent,  and 
the  execution  of  the  mortgage,  as  in  the  first.  It  then  avers 
a  shipment  of  the  cotton  by  Happel,  Brooks  &  Knight,  to 
Webster  &  Wilson,  who  knew  the  rights  of  the  appellee,  but, 
intending  to  defraud  her,  sold  and  removed  the  cotton,  or 
caused  it  to  be  sold  and  removed  beyond  her  reach  and  con- 
trol ;  and  that  they  were  advised  and  instructed  so  to  do,  by 
their  co-defendants,  Happel,  Booker  &  Knight,  and  have 
failed  and  refused  to  pay  the  appellee  the  rent  of  1867. 

"  The  cause  was  tried  on  the  plea  of  not  guilty.  Special 
pleas  were  interposed  severally  by  the  defendants,  to  which 
demurrers  were  sustained.  The  special  plea  interposed  by 
Happel,  and  by  Webster  and  Wilson,  was  substantially  the 
same,  averring  the  invalidity  of  the  mortgage,  because  at  its 
execution  the  cotton  had  no  existence,  actual  or  potential. 
A  special  plea  interposed  by  Happel,  and  by  Booker  and 
Knight,  is,  in  form,  a  plea  of  set-off,  and  avers,  in  substance, 
that  the  appellee,  under  the  mortgage,  took  possession  of 
personal  property,  other  than  the  cotton  conveyed  by  it,  of 
greater  value  than  the  rent  due  her,  for  which  she  has  failed 
to  account, 

"  The  evidence  on  the  trial  was  the  lease,  the  promissory 
notes  for  the  annual  rent,  and  the  mortgage  to  secure  their 
payment,  all  of  the  same  date.  The  words  of  conveyance  of 
the  mortgage  are,  'do  bargain,  sell,  and  convey  unto  the  party 
of  the  second  part '  (the  lessor)  '  all  the  crops  of  cotton  grown 
or  to  be  grown  on  the  said  tract  of  land,  known  as  the  Ste- 
phens place,'  etc.  The  condition  of  the  mortgage,  so  far  as 
now  material,  is  thus  expressed  :  '  But  this  indenture  is  made 
upon  the  following  trusts  and  conditions — that  is  to  say,  that 
if,  on  or  before  the  31st  day  of  December  of  each  year, 
during  the  continuance  of  said  lease,  the  said  parties  of  the 
first  part'  (the  lessees)  '  shall  ship  all  the  cotton  which  may- 
be grown  on  said  plantation  that  year,  and  gathered,  to  such 
factor  or  factors  in  Mobile  as  they  may  select,  who  shall  sell 
the  same,  and,  out  of  the  proceeds  of  such  sale,  pay  to  the 
said  William  A.  Jones,  or  his  order,  such  sum  or  sums  of 
money  as  may  be  then  due  and  unpaid  on  said  promissory 
notes,  or  either  or  any  of  them,  and  the  residue  to  the  par- 
ties ;  and  so  on,  in  each  year  during  the  continuance  of  said 
lease,'  etc.  The  mortgage  was  not  filed  for  registration  until 
the  24th  of  May,  1867.  The  lessor  died,  and  on  the  13th  of 
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April,  1867,  the  plaintiff  obtained  administration  on  his  es- 
tate. The  lessees  entered  into  possession  of  the  premises-, 
cultivated  them  during  the  year  1867,  raised  thereon  a  crop 
of  cotton,  one  hundred  and  nine  bales  of  which  they  shipped 
to  Webster  &  Wilson,  cotton  factors  in  the  city  of  Mobile,  in 
different  lots,  and  at  different  times  prior  to  the  31st  of  Decem- 
ber, 1867.  Webster  &  Wilson  made  sales  of  the  cotton  as  ifc 
was  received,  the  last  sale  being  on  the  27th  of  December, 
1867.  They  received  and  sold  the  cotton,  as  they  supposed, 
as  the  property  of  H.  H.  Happel  &  Co.,  a  firm  composed  of 
H.  H.  Happel  and  Booker  &  Knight.  Whether  Booker  & 
Knight  were  partners  with  Happel  in  the  growing  of  the 
cotton,  or  whether  they  had  merely  aided  him  in  the  cultiva- 
tion, expecting  to  be  paid  from  its  sales,  and  to  be  allowed  a 
share  of  its  profits,  is  a  fact  about  which  the  evidence  con- 
flicts. To  the  firm  of  H.  H.  Happell  &  Co.,  Webster  <fc  Wil- 
son made,  during  the  year  1867,  advances  in  money  and  sup- 
plies, not  having  any  actual  notice  of  the  mortgage,  or  of 
appellee's  claim,  prior  to  27th  December,  1867.  These  ad- 
vances amounted  to  $3,871  34.  The  net  proceeds  of  the  sale 
of  the  cotton  was  $5,545  66.  Deducting  the  advances,  there 
remained  of  the  proceeds  of  sales  $1,674  32.  Webster  & 
Wilson,  after  receiving  notice  of  the  claim  of  the  plaintiff, 
claimed  to  retain  their  advances,  and  refused  to  pay  over 
more  than  the  balance  of  the  proceeds  of  sales  after  deduct- 
ing such  advances.  This  balance  was  also  claimed  by  Hap- 
pel, and  by  Booker  &  Knight.  Booker  &  Knight  had  prom- 
ised the  plaintiff  that  her  rent  should  be  paid. 

"  The  court  charged  the  jury,  that  if  they  believed  the  evi- 
dence, they  must  find  for  the  plaintiff,  against  Happel,  and 
Webster  &  Wilson ;  also,  if  they  believed  that  Booker  & 
Knight  were  jointly  interested  with  Happel  in  the  cultiva- 
tion of  the  '  Stephens  place '  in  the  year  1867,  and  united 
and  co-operated  with  them  in  the  shipment  and  sale  of  the 
cotton  by  Webster  &  Wilson,  as  shown  by  the  evidence,  and 
approved  and  ratified  said  sale,  after  they  were  informed  of 
the  same,  and  claimed  all  or  part  of  the  proceeds  in  exclu- 
sion of  the  plaintiff's  right,  they  must  also  find  a  verdict 
against  said  Booker  &  Knight,  as  well  as  against  said  Hap- 
pel, Webster  &  Wilson.  An  exception  was  taken  to  these 
charges  ;  and  they,  with  the  rulings  on  the  demurrers  to  the 
special  pleas,  and  various  rulings  on  the  admissibility  of  evi- 
dence, not  material  in  the  view  taken  of  the  case,  are  now 
assigned  as  error." 

A.  B.  PITTMAN,  with  COLEMAN  &  SEAT,  for  the  appellants, 
and  J.  J.  GAREETT,  for  the  appellee,  argued  the  several  nil- 
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ings  to  which  exceptions  were  reserved  in  the  court  below, 
as  presented  by  the  assignments  of  error ;  and  on  applica- 
tion for  a  rehearing,  the  appellee's  counsel  cited  the  following 
authorities : 

1.  As  showing  that  the  plaintiff  might,  under  the  facts  in 
evidence,  maintain  trover  for  the  conversion  of  the  cotton, 
against  all  the  defendants — Jones  v.    Webster,  48  Ala.  109 ; 
JRipley  v.  Dottier,  6  Shep.  382 ;  Murray  v.  Burling,  10  John. 
172;   White  v.  Phelps,  12  N.  H.  382;  McConeghy  v.  McCaw, 
31  Ala.  447 ;  Liptrot  v.  Holmes,  1  Kelly,  381 ;  Ainswortli  v. 
Partillo,   13   Ala.   460;   Brooks  v.   Briggs,   32  Maine,  447; 
Crocker  v.  GuUifer,  44  Maine,  491 ;  Oilman  v.  Hill,  36  N.  H. 
311 ;  Thrall  v.  Lathrop,  30  Vermont,  307 ;  Boyce  v.  Brockivay, 
31  N.  Y.  490 ;  Morrill  v.  Moulton,  40  Vermont,  242  ;  Reynolds 
v.  Shular,  5  Cowen,  323 ;  Connah  v.  Hale,  23  Wendell,  462 ; 
Spencer  v.  Blackman,  9  "Wendell,   167 ;   Fail  v.   McArthur, 
31  Ala.  26;  St.  John  v.  O'Connel,  7  Porter,  466;  Freeman  v. 
Scurlock,  27  Ala.  407 ;  Rasco  v.  Willis,  5  Ala.  38 ;   Whitlock  v. 
Heard,  13  Ala.  776 ;  Tucker  v.  Magee,  18  Ala.  99 ;  Hotchkiss 
v.  Hunt,  49  Maine,  213 ;  Lee  v.  Matthews,  10  Ala.  682  ;  Per- 
minter  v.  Kelly,  17  Ala.  71 ;  Jones  v.  Fort,  36  Ala.  449 :  Jud- 
son  v.  Cook,  11  Barb.  642 ;  Brown  v.  Perkins,  1  Allen,  89 ; 
Hair  v.  Little,  28  Ala.  236 ;  Layman  v.  Hendrix,  1  Ala.  212. 

2.  As  to  the  liability  of  the  defendants  in  a  special  action 
on  the  case,  under  the  second  and  third  counts  of  the  com- 
plaint— Blick  v.  Briggs,  6  Ala.  687 ;  Burnett  v.  Lynch,  5  B.   & 
C.  589 ;  Mast  v.  Goodson,  3  Wils.  348 ;  Bretherton  v.    Wood, 
3  Brod.  &  Bing.  54;  Robinson  v.   Threadgill,  13  Iredell,  39; 
Butts  v.  Collins,  13  Wendell,  154;  1  Hilliard  on  Torts,  256; 
Manning  v.    Monaghan,  23   N.  Y.  539;   Skinner  v.    Gunton, 
1  Saund.  230,  n.  4  ;   Van  Pelt  v.  McGraw,  4  Comstock,  110  ; 
Thompson  v.  Spinks,  12  Ala.  155. 

BRICKELL,  C.  J. — 1.  It  is  insisted  for  the  appellants  that 
the  mortgage  is  void,  as-  a  conveyance  of  the  cotton,  because 
it  is  a  conveyance  operating  according  to  its  terras,  in  pra}- 
senti,  and  the  cotton  had  not  then  an  actual  or  potential  ex- 
istence. The  cause  was  before  this  court  at  a  former  term, 
and  is  reported  as  Jones,  adm'x  v.  Webster  et  al.,  48  Ala.  109. 
It  was  then  decided  that  the  mortgage  was  a  valid,  operative 
conveyance,  vesting  in  the  mortgagee  a  legal  title  to  the  cot- 
ton as  it  came  into  existence. 

The  operation  and  effect  of  mortgages  of  personal  property 
not  in  existence,  or  not  owned  by  the  mortgagor  at  the  exe- 
cution of  the  mortgage,  the  future  acquisition  of  which  was 
contemplated  by  the  parties,  is  the  subject  of  much  discus- 
sion, and  of  great  diversity  of  judicial  decision.  It  is  uni- 
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versally  admitted,  and  is  a  mere  truism,  that  a  sale,  grant,  or 
mortgage  of  property,  real  or  personal,  in  prwsenti,  to  which  the 
vendor,  grantor,  or  mortgagor  has  no  title,  or  which  has  no 
existence,  is  inoperative  and  void,  in  a  court  of  law  or  equity. 
If  the  thing  exists  as  between  the  parties,  possession  being 
transferred,  operation  or  effect  may  be  given  the  sale  or  con- 
veyance ;  but,  as  against  the  party  in  whom  the  title  resides, 
it  is  without  force.  If  the  thing  has  no  existence,  there  is- 
no  subject  of  sale,  grant,  or  mortgage.  Things  not  actually 
existing,  but  having  a  potential  existence,  as  it  is  usually  ex- 
pressed— "  things  which  are  the  natural  product  or  increase 
of  something  already  existing,  and  the  property  of  the  ven- 
dor " — may  be  the  subject  of  a  sale,  grant,  or  mortgage.  A 
growing  crop,  however  immature  its  state,  and  whatever  of 
labor  may  be  required  for  its  cultivation  to  maturity,  and  its 
severance  from  the  soil,  is  a  personal  chattel,  subject  at  com- 
mon law  to  execution  against  the  tenant,  passing  to  his  per- 
sonal representative,  not  descending  with  the  land  to  the 
heir,  and  is  the  subject  of  sale  or  mortgage. — Adams  v.  Tan- 
ner, 5  Ala.  740 ;  Evans  v.  Lamar,  21  Ala.  333  ;  McKenzie  & 
Son  v.  Lampley,  31  Ala.  528  ;  Robinson  &  Caldivdl  v.  Mauldin, 
Montague  &  Co.,  11  Ala.  977. 

The  mortgage  was  not  of  a  growing  crop  ;  the  mortgagors 
had  not  entered  on  the  leased  premises,  and  had  not  a  right 
to  enter  for  more  than  two  months  after  the  execution  of  the 
mortgage ;  and  the  cotton  would  not  be  planted  for  more 
than  two  months  after  the  right  of  entry  accrued.  The  mort- 
gage was,  therefore,  intended  to  operate  on  cotton  not 
planted,  but  which  it  was  contemplated  the  mortgagors 
would,  in  proper  season,  after  entry  on  the  leased  premises, 
plant  and  cultivate  to  maturity,  and  which  during  the  term 
they  should  annually  plant  and  cultivate.  If  no  other  rela- 
tion existed  between  the  parties  than  that  of  mortgagor  and 
mortgagee,  we  incline  to  the  opinion,  that  if,  at  law,  the 
mortgage  would  be  invalid  as  a  conveyance  of  things  not  in 
existence,  unless  ratified  by  some  act  done  by  the  mortgagor 
after  their  acquisition,  in  equity  it  would  attach  to  the  crop, 
as  it  came  into  existence,  transferring  the  beneficial  interest 
against  the  mortgagor  and  all  others  than  a  fo>m/  ink  pur- 
chaser without  notice. — 1  Chit.  Cont.  528-30;  Benjamin  on 
Sales,  §  §  78,  84 ;  Butt  v  Ellct,  19  Wall.  544 ;  Sillers  v.  7 
48  Miss.  513  ;  Stewart  <f-  Irvine  v.  Fry,  3  Ala.  573  ;  Kirkwy  i\ 
Means,  42  Ala.  426 ;  Abraham  v.  Carter,  June  term,  1875,  in 
manuscript. 

As  between  the  mortgagor  and  mortgagee,  standing  in  the 
relation  of  lessor  and  lessee,  we  concur  in  the  former  de- 
cision, that  the  operation  and  effect  of  the  lease  and  mort- 
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gage  is  a  reservation  to  the  lessor  of  the  title  to  the  crops  of 
cotton  grown  during  the  term  on  the  leased  premises,  as  a 
security  for  the  performance  of  the  lessees'  covenant  to  pay 
the  rent.  The  lease  and  mortgage  were  simultaneously  exe- 
cuted, and  relate  to  the  same  subject-matter ;  the  mortgage 
recites  and  refers  to  the  lease,  and  they  are  parts  of  one 
transaction,  and  may  well  be  construed  and  considered  as  if 
they  constituted  a  single  instrument.  The  crop  to  be  grown 
on  leased  premises  is  by  statute  subjected  to  a  lien  for  the 
payment  of  rent,  attaching  to  it  as  it  comes  into  existence, 
and  preserved  against  all  the  world  except  bvnafide  purchas- 
ers without  notice.  If  it  is  removed,  or  is  about  being  re- 
moved from  the  premises,  the  landlord  may  by  attachment, 
in  a  court  of  law,  subject  it  to  the  lien. — Revised  Code,  §  § 
2961-2-3.  The  statute  does  not  change  the  title  to  the  crop 
— no  right  of  property,  or  right  of  possession,  is  conferred  on 
the  lessor.  Property  and  possession  remain  in  the  tenant, 
or  in  the  lessee ;  but  a  right  to  charge  it,  or,  rather,  a  charge 
of  the  rent  upon  it,  in  priority  of  all  other  rights  than  those 
of  a  bonafide  purchaser,  is  declared.  As  between  lessor  and 
lessee,  the  statutes  regard  a  crop  to  be  grown  during  the 
term  as  the  subject  of  a  lien  in  favor  of  the  lessor. 

We  cannot  perceive  any  substantial  reason  for  declaring 
that  the  parties  may  not,  by  the  stipulations  of  the  lease, 
enlarge,  or  diminish,  or  entirely  abrogate  the  statutory  lien. 
It  may  not  be  deemed  a  sufficient  security  to  the  lessor  for 
the  payment  of  the  rent ;  why  may  it  not  be  enlarged  by 
a  reservation  to  him  of  the  title  to  the  crop  as  it  comes  into 
existence  ?  It  is  the  lease  which  deprives  him  of  the  title 
to  the  crops,  which  would  follow  as  an  incident  to  the  fee  ; 
and  we  thin  it  it  competent  for  him,  in  the  creation  of  a  term 
for  years,  to  define  the  quantum  of  the  interest  the  lessee 
may  take  a  d  hold,  and  the  quantum  of  interest  he  will  re- 
serve. Leases,  creating  only  mere  terms  for  years,  may 
be  dependent  on  conditions,  or  reservations  may  be  made, 
which  could  not  be  supported  in  conveyances  of  the  fee.  A 
condition,  annexed  to  a  grant  of  the  fee  simple,  forbidding 
all  alienation,  would  be  void,  because  repugnant  to  the 
character  and  quantity  of  the  fee.  An  incident  to  a  lease 
for  years  is  the  right  of  the  lessee  to  assign  the  lease,  or  to 
underlet  the  premises.  A  covenant  against  assignment,  or 
against  underletting,  with  a  condition  that  its  breach  works 
a  forfeiture  of  the  lease,  and  that  the  lessor  may  re-enter,  is 
valid.  If  the  condition  is  broken,  and  the  lessor  re-enters, 
he  is  in  as  of  his  former  estate  ;  and  a  crop  growing  on  the 
premises  passes  to  him — Davis  v.  Eyton,  7  Bing.  154.  But, 
if  the  lease  contains  a  stipulation  that,  notwithstanding  the 
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expiration  of  the  term,  the  lessee  should  have  the  growing 
crop,  and,  having  planted  or  sowed,  he  should  transfer  or  sell 
it,  the  stipulation  is  operative,  and  the  transfer  or  sale  valid. 
Such  was  the  case  of  Grantham  v.  Haivley,  Hobart,  133,  so 
generally  referred  to  in  support  of  the  proposition,  that  a 
grant  of  that  which  the  grantor  has  potentially,  though  not 
actually,  is  valid.  In  that  case,  the  lease  contained  a  cove- 
nant, that  on  the  expiration  of  the  term,  the  lessee  should 
have  the  right  "  to  take  and  carry  away  to  his  own  use  such 
corn  as  should  be  growing  upon  the  ground."  The  lessee 
having  sowed  the  corn,  and  afterwards  the  term  expiring, 
made  a  sale  of  it,  which  was  supported.  The  corn  having 
been  planted,  was  a  chattel,  the  subject  of  sale ;  and  title  to 
it  was  by  the  lease  reserved  to  the  lessee,  though  the  term 
expired  before  severance.  The  lease  limited  and  qualified 
the  reversion  of  the  lessor. 

Kent  may  be  reserved,  payable  in  kind,  in  the  products  of 
the  soil ;  and  if  so  reserved,  whether  title  remains  in  the 
lessor,  or  passes  to  the  lessee,  is  determinable  by  the  words  of 
the  stipulation  in  the  lease,  and  not  on  the  inquiry  whether 
the  products  exist  actually  or  potentially,  so  as  to  be  the 
subject  of  grant  or  sale.  The  lease  may  be  so  expressed, 
that  the  title  to  the  crops  will  follow  the  term,  until  there  is 
severance  and  delivery  to  the  lessor,  as  in  Rhinhart  v.  Olive, 
5  Watts  &  Serg.  157,  and  other  cases.  Or,  it  may  be  re- 
served to  the  lessor,  as  in  Kelly  v.  JVeston,  20  Maine,  232,  in 
which  the  tenant  agreed  to  cultivate  and  bag  the  hop  crop 
of  the  year  for  the  lessor,  in  payment  of  the  rent.  Lands  in 
this  State  are  frequently  let  upon  shares — upon  contracts  by 
which  the  tenant  is  to  cultivate  them,  and  share  the  crop 
with  the  landlord.  The  rights  of  the  parties  depend  entirely 
on  the  particular  terms  of  the  contract,  and  their  intention 
as  it  may  be  collected  from  these  terms.  No  rule  of  law  is 
offended,  if  the  relation  of  landlord  and  tenant  is  not  created ; 
if  it  is  a  mere  contract  for  the  payment  of  wages,  in  a  share 
of  the  crops ;  or  if  it  is  a  mere  tenancy  in  common  of  the 
croj)s,  without  transferring  any  interest  in  the  soil,  or  trans- 
ferring merely  the  bare  right  of  occupancy. — 1  Wash.  Real 
Prop.  496-501.  It  is  for  the  parties  to  define  the  relatio  is 
which  they  may  assume,  and  the  rights  and  interests  which 
are  created.  The  lessor  may  except,  or  reserve  from  the 
lease,  that  which  he  does  not  choose  to  grant ;  and  may  re- 
tain a  title  to  any  part  of  the  products  the  tenant  consents 
he  should  retain. 

In  Moulton  v.  Robinson,  7  Foster  (N.  H.),  550,  it  is  held, 
where  lands  are  leased,  reserving  a  part  of  the  crops  in  lieu 
of  rent,  the  contract  takes  effect  by  way  of  reservation,  and 
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the  crops  thus  reserved  remain  the  property  of  the  land- 
lord. So,  in  Smith  v.  Atkins,  18  Verm.  461,  it  was  held,  that 
a  lease  of  land,  reserving  rent,  and  which  provides  that  all 
the  crops  raised  on  the  land  during  the  term  are  to  be  the 
property  of  the  lessor  until  the  rent  is  paid,  is  valid,  and  will 
entitle  the  lessor  to  hold  such  crops  against  the  creditors  of 
the  lessee.  The  same  principle  is  affirmed  in  several  subse- 
quent cases  in  Vermont,  cited  in  BeUoivs  v.  Wells,  36  Vermont, 
599 ;  and  is  held  in  Lewis  v.  Lyman,  22  Pick.  436.  Eegard- 
ing  the  lease  and  mortgage  as  one  instrument,  the  result  is, 
that  the  lessor  reserved  to  himself  the  title  to  the  crops  of 
cotton  grown  on  the  leased  premises  during  the  term,  until 
the  rent  was  paid,  and  until  payment  of  the  rent  title  to 
them  could  not  vest  in  the  lessee. 

3.  While  the  title  to  the  cotton  is  reserved  to  the  lessor, 
possession  is  reserved  to  the  lessee,  until  the  rent  of  the 
year  in  which  it  is  grown  becomes  due  and  payable ;  and 
coupled  with  the  possession,  the  lessee  has  the  authority  to 
ship  it  for  sale  to  a  factor  of  his  selection.  Such  separation 
of  the  title  and  the  possession  is  generally  found  in  mort- 
gages of  real  and  personal  property  in  this  State,  and  results 
from  the  character  of  a  mortgage,  which,  though  it  operates 
as  a  conveyance,  vesting  title  in  the  mortgagee,  is  intended 
as  a  security  for  a  debt.  In  the  absence  of  such  reservation 
in  a  mortgage,  the  possession  would  follow  the  title,  and 
could  be  taken  by  the  mortgagee,  even  before  the  law-day,  or, 
speaking  more  accurately,  before  the  mortgage  debt  became 
due,  and  there  was  default  in  its  payment. — Ellington  v. 
Charles,  51  Ala.  168  ;  Pickard  v.  Low,  3  Shep.  48.  If  posses- 
sion was  reserved  to  the  mortgagor,  it  was,  prior  to  the 
statute  (E.  C.  §  2871),  a  right  of  property  subject  to  levy  and 
sale  under  execution  at  law. — 1  Brick.  Dig.  905,  §§  207-212, 
The  stipulation  in  the  mortgage  operates  a  reservation  to  the 
lessees  of  the  possession  and  right  to  the  possession  of  the 
cotton  crop  grown  on  the  leased  premises,  until  the  31st  of 
December  of  each  year,  when  the  rent  becomes  due  and  pay- 
able. Until  that  day,  the  lessor,  though  having  the  title,  as 
a  strict  mortgagee  would  have,  has  no  right  to  the  possession. 
If,  when  that  day  arrived,  the  lessees  had  not  exercised  the 
authority  to  ship  the  cotton,  the  possessory  right  with  which 
they  are  clothed  having  terminated,  the  title  of  the  lessor  would 
draw  to  it  the  possession.  But,  having  exercised  the  author- 
ity, as  in  the  case  before  us,  the  lessor's  right  to  possession 
cannot  attach,  and  his  right  is  then  to  payment  of  the  rent, 
from  the  proceeds  of  sale.  The  cotton  was  shipped  and  sold, 
when  the  lessees  had  possession,  and  the  right  of  possession, 

and  authority  to  ship  it  for  sale.     Conversion  is  the  gist  of 
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an  action  of  trover ;  and  to  support  the  action  there  must  be 
a  concurrence  of  the  right  of  property,  general  or  special,  and 
of  possession,  or  the  immediate  right  of  possession,  in  the 
plaintiff  at  the  time  of  the  conversion. — 1  Chit.  PL  148-151 ; 
Ellington  v.  Charles,  supra;  Pickard  v.  Low,  supra  ;  Wheeler 
v.  Train,  3  Pick.  255.  The  appellee  not  having  possession, 
or  the  right  of  possession,  when  the  shipments  and  sales  of 
the  cotton  were  made  (if  they  could  be  deemed  a  conversion), 
though  the  right  of  property  resided  in  her,  could  not  main- 
tain trover,  whatever  other  remedy  the  evidence  may  au- 
thorize. 

Nor  can  the  shipment  and  sale  of  the  cotton  be  deemed  a 
conversion.  There  was  no  wrongful  taking,  or  wrongful  de- 
tention— no  illegal  assumption  of  ownership,  or  illegal  user, 
or  misuser.  The  shipment  and  sales  were  authorized  by  the 
stipulation.  A  conversion  is  always  tortious,  and  from  it  no 
rights  can  be  acquired. — Sargent  v.  Blunt,  16  Johns.  74; 
Bromley  v.  Coxwett,  2  Bos.  &  Pul.  438 ;  Jones  v.  Font,  9  B.  & 
C.  764.  If  the  shipment  and  sale  were  tortious,  the  pur- 
chasers from  the  factors  acquired  no  title,  which  they  could 
maintain  against  the  appellee,  and  would  be  equally  liable 
with  the  factors  and  the  lessees  to  an  action  of  trover, — a 
proposition  which  would  scarcely  be  asserted. 

4.  The  stipulation  requires  the  factors,  to  whom  the  cotton 
is  shipped,  from  the  proceeds  of  sale  to  pay  the  lessor  the 
rent  of  the  current  year.  The  factor  having  made  the  sale, 
and  having  notice  of  the  lessor's  rights,  before  paying  over 
the  proceeds  to  his  principal,  becomes  liable  to  pay  the 
lessor  so  much  of  the  proceeds  as  may  be  necesssary  to  sat- 
isfy the  rent.  An  agent,  receiving  money  to  which  his  prin- 
cipal is  not  entitled,  which,  ex  cequo  et  bono,  belongs  to  an- 
other, on  demand  made,  or  notice  being  given  him  of  the 
right  of  the  true  owner,  becomes  liable  to  him,  and  cannot 
relieve  himself  from  the  liability  by  a  subsequent  payment  to 
his  principal. — Story  on  Agency,  §§  300,  301 ;  Houston  v.  Fra- 
zier,  8  Ala.  81 ;  Gayle  v.  Benson,  3  Ala.  234.  The  proceeds  of 
sale,  or  so  much  thereof  as  would  pay  the  rent,  could  be 
recovered  by  the  lessor  of  the  factor,  in  an  action  for  money 
had  and  received.  Such  action  lies,  whenever  the  defendant 
has  money  which,  ex  a-quo  et  bono,  belongs  to  the  plaintiff, 
and  which  the  defendant  has  not  a  legal  or  equitable  right  to 
retain.  No  privity  of  contract  is  essential  to  support  it, 
except  that  which  the  law  implies. — 1  Brick.  Dig.  140, 
§§  72,  73. 

The  factor  may  have  made  advances  to  the  lessees,  or  to 
his  principal,  if  another  than  the  lessee,  entitling  him,  as 
against  the  principal,  to  a  lien  on  the  cotton,  or  the  proceeds 
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of  sales.  The  lien  cannot  be  asserted  against  the  lessor ;  nor 
would  the  factor,  because  of  such  advances,  have  any  right, 
legal  or  equitable,  to  retain  against  the  lessors.  To  consti- 
tute the  factor's  lien  for  a  balance  due  him  from  his  principal, 
two  things  must  concur— ^possession  by  the  factor,  and  a 
right  in  the  principal  to  the  property,  upon  which  the  lien  is 
to  operate.  Therefore,  it  has  been  held,  that  if,  before  the 
goods  come  to  the  possession  of  the  factor,  the  principal  has 
divested  himself  of  right  and  title,  the  lien  cannot  attach. — 
Byberg  v.  Snell,  2  Wash.  C.  C.  403 ;  Mauldiri,  Montague  &  Co, 
v.  Armistead,  14  Ala.  702 ;  Swilley  &  JRiley  v.  Lyon  &  Baker, 
18  Ala.  552.  Or,  if  the  goods  come  to  his  possession  after  a 
secret  act  of  bankruptcy,  committed  by  the  principal,  he  is 
not  entitled  to  retain  for  advances  made  after  such  act, 
though  on  the  faith  of  the  consignment. — Story  on  Agency, 
§  377.  The  liens  which  the  law  creates  in  favor  of  agents, 
and  factors,  and  carriers,  in  the  interest  of  trade  and  com- 
merce, operate  only  on  the  right  and  title  of  those  with  whom 
they  deal.  If  they  have  no  title,  or  a  qualified,  conditional 
title,  it  is  the  misfortune  of  those  who  trust  them.  In  Rob- 
inson v.  Baker,  5  Gush.  137,  it  is  held  that  a  common  carrier, 
who  innocently  receives  goods  from  a  wrongdoer,  without 
the  consent  of  the  owner,  express  or  implied,  has  no  lien 
upon  them  for  their  carriage  against  such  owner ;  and  it  is 
said,  "Upon  this  settled  and  universal  principle,  that  no 
man's  property  can  be  taken  from  him  without  his  consent, 
express  or  implied,  the  books  are  full  of  cases,  many  of  them 
hard  and  distressing  cases,  where  honest  and  innocent  per- 
sons have  purchased  goods  of  others,  apparently  the  owners, 
and  often  with  strong  evidence  of  ownership,  but  yet  who 
were  not  the  owners,  and  the  purchasers  have  been  obliged 
to  surrender  the  goods  to  the  true  owners,  though  wholly 
without  remedy  for  the  money  paid.  There  are  other  hard 
and  distressing  cases,  of  advances  made  honestly  and  fairly, 
by  auctioneers  and  commission-merchants,  upon,  a  pledge  of 
goods  by  persons  apparently  having  the  right  to  pledge,  but 
who  in  fact  had  not  any  such  right,  and  the  pledgees  have 
been  subjected  to  the  loss  of  them  by  the  claim  of  the  right- 
ful owner.  These  are  hazards  to  which  persons  in  business 
are  continually  exposed  by  the  operation  of  this  universal 
principle,  that  a  man's  property  cannot  be  taken  from  him 
without  his  consent." 

The  factor,  under  the  stipulation  we  are  considering,  would 
have  the  right  to  retain  the  ordinary  commissions  for  making 
sales,  and  such  charges  as  he  may  have  paid  for  the  trans- 
portation, and  in  the  sales  of  the  cotton.  The  right  of  the 

lessor  is  to  the  net  proceeds — or  the  payment  of  the  rent 
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from  these — the  shipment  and  sale  being  within  the  stipula- 
tion, and  necessary  to  give  it  effect.  Beyond  this,  he  has 
no  lien,  but  takes  the  cotton,  and  sells,  and  holds  the  pro- 
ceeds of  sales,  as  his  principal  held  and  shipped,  subject  to 
the  liability  the  principal  had  impressed  on  it,  having  notice 
of  such  liability,  before  paying  the  proceeds  to  the  principal. 
We  mean,  of  course,  a  payment  in  money,  and  not  a  mere 
passing  of  the  proceeds  in  account  to  the  credit  of  the  prin- 
cipal. There  must,  before  notice  of  the  right,  have  been  a 
change  by  the  factor  of  his  situation  from  that  in  which  he 
stood  when  the  cotton  came  to  his  possession,  to  entitle  him 
to  retain,  or  to  defend  against  the  claim  of  the  lessor. — Story 
on  Agency,  §  300. 

From  the  view  we  have  taken  of  the  rights  of  the  appellee, 
and  of  the  liabilities  of  the  factors,  and  of  the  lessees,  it  is 
apparent  the  present  action  is  misconceived.  The  only 
grievance  of  which  the  appellee  can  complain  is,  that  the 
factors  have  not,  from  the  proceeds  of  the  sales  of  the  cotton, 
paid  her  the  money  to  which  she  is  entitled;  or  that  the 
lessees  have  not  paid  the  rent,  as  by  the  covenant  in  the 
lease,  and  the  promissory  notes  made  by  them,  they  were 
bound  to  pay.  The  refusal  and  failure  of  the  factors,  or  of 
the  lessees,  is  a  breach  of  promise,  not  a  tort,  for  which  the 
appellee  can  have  adequate  redress  in  forms  of  action  ex 
contract  u,  but  not  in  an  action  ex  ddicto.  The  distinctions 
between  these  forms  of  action  are  not  obliterated,  but  pre- 
served by  our  statutes.  It  is  important  that  they  be  observed ; 
"else  we  shall  fall  into  a  distressing  state  of  uncertainty  and 
confusion."  In  Masters  v.  Stratton,  7  Hill,  104,  it  is  said  by 
NELSON,  G.  J.,  "but  where  the  action  is  not  mainta'nable 
without  referring  to  a  contract  between  the  parties,  and  lay- 
ing a  previous  ground  for  it  by  showing  such  contract,  then 
the  plaintiff  must  proceed  upon  the  contract,  and  a  special 
action  on  the  case  will  not  lie."  Applying  the  rule  to  this 
case,  it  seems  clear  that  the  only  remedy  of  the  appellee  is 
ex  contracts.  The  liabilities  of  all  the  parties  rest  in  con- 
tract, and  are  essentially  different,  not  common  in  obligation, 
and  incapable  of  joinder  in  a  suit  against  all  of  them.  The 
liability  of  the  factor  is  in  an  action  of  assumpsit,  for  money 
had  and  received.  It  springs  out  of  the  contract  between 
the  lessor  and  the  lessees — without  that  contract,  it  would 
have  no  existence,  and  without  reference  to  that  contract 
cannot  be  shown.  No  such  liability  rests  on  the  lessees — they 
have  not  received  money  to  which  the  appellees  are  entitled.. 
Their  liability  is  for  the  rent,  and  rests  on  the  covenant  in 
the  lease,  and  the  promissory  note. 

If  one  person  receives  money,  to  be  paid  to  another,  the 
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duty  and  obligation  of  payment  arise ;  or,  if  one,  on  a  suf- 
ficient consideration,  verbally  promises  another  to  pay  his 
debt  to  a  third,  the  promise  is  valid ;  and  in  either  case,  the 
person  to  whom  the  money  is  to  be  paid,  may  recover  of  the 
promisor  in  an  action  ex  contractu,  but  not  in  an  action  ex 
delicto.  If  the  present  action  was  supported,  the  well  defined 
distinction  between  actions  would  be  disregarded,  and  any 
breach  of  promise  might  be  converted  into  a  tort.  The  ship- 
ment of  the  cotton,  and  its  sale,  were  not  tortious.  Of  these 
the  appellee  cannot  complain,  because  the  stipulation  of  the 
mortgage,  into  which  the  lessor  entered,  authorized  each. 
We  repeat,  her  only  grievance  is  the  failure  of  the  factors  to 
pay  her  money  to  which  she  is  entitled,  or  of  the  lessees  to 
pay  the  rent.  No  other  wrong  has  been  done.  For  this 
wrong,  an  action  ex  contractu  is  the  appropriate,  and  the 
only  remedy. — Hodgers  v.  LatJtrop,  1  Sand.  46. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 


Daniel  v.  Stewart. 

BiV  in  Equity  for  Cancellation  of  Deed  as  Cloud  on  Title. 

1.  When  deed  will  be  cancelled,  as  cloud  on  title. — A  court  of  equity  will  not 
interfere  to  cancel  a  deed,  as  a  cloud  on  the  title  to  land,  when  it  is  void  on  its 
face  ;  but,  if  extrinsic  evidence  is  necessary  to  show  its  invalidity,  although  it 
may  be  void  in  fact,  it  is  a  cloud  on  the  title,  and  a  court  of  equity  will  can- 
cel it. 

2 .  When  married  woman  can  not  come  into  equity.  — A  married  woman,  having 
an  adequate  remedy  at  law,  by  action  in  her  own  name,  to  recover  the  posses- 
sion of  lands  belonging  to  her  statutory  separate  estate  (R.  C.  §  '2525),  can  not 
maintain  a  bill  in  chancery  for  that  purpose,  in  the  absence  of  fraud,  or  other 
circumstances  of  equitable  cognizance.     (Overruling  Barclay  v.  Plant  &  Co., 
50  Ala.  509. ) 

3.  Who  may  file  bill  to  remove  cloud  on  title. — A  bill  in  equity,  to  remove  a 
cloud  on  the  title  to  land,  can  only  be  maintained  by  a  person  who  is  in  pos- 
session :  if  the  land  is  adversely  held  under  color  of  title  by  another  person, 
the  complainant  must  first  recover  the  possession  in  an  action  at  law. 

APPEAL  from  the  Chancery  Court  of  Butler. 

Heard  before  the  Hon.  AI>AM  C.  FELDER. 

The  bill  in  this  case  was  filed  on  the  23d  March,  1871,  by 
Mrs.  Phoebe  Ann  Stewart,  suing  by  her  husband  and  next 
friend,  against  John  W.  Daniel,  to  recover  the  possession  of 
a  tract  of  land,  which  the  complainant  claimed  as  belonging 
to  her  statutory  separate  estate,  and  which  was  in  the  pos- 
session of  said  Daniel,  who  claimed  title  under  a  deed  exe- 
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cuted  to  him  by  the  complainant  in  1863 ;  also,  for  an  account 
of  the  rents  and  profits,  and  the  cancellation  of  the  said  deed, 
as  a  cloud  on  the  complainant's  title.  The  bill  was  after- 
wards amended,  by  bringing  in  as  defendants  several  persons 
to  whom  said  Daniel  had  sold  and  conveyed  parts  of  the  land. 
On  final  hearing,  on  pleadings  and  proof,  the  chancellor  ren- 
dered a  decree  for  the  complainant ;  and  this  decree  is  now 
assigned  as  error  by  the  defendants. 

HERBERT  &  BUELL,  for  appellants. — 1.  A  bill  to  remove  a 
cloud  on  the  title  to  land  lies  only  in  favor  of  a  party  who  is 
in  possession. — Burton  v.  Gleason,  56  111.  25 ;  Barrotv  v.  Bob- 
bins, 22  Mich.  35 ;  Orion  v.  Smith,  18  How.  IJ.  S.  265 ;  Mun- 
son  v.  Munson,  28  Conn.  582 ;  Herrington  v.  Williams,  3  Texas, 
448 ;  Apperson  v.  Ford,  23  Ark.  740 ;  Eldridge  v.  Smith,  34 
Vermont,  484;  Blackwood  v.  VanVleet,  11  Mich.  252;  31  Miss. 
333;  Croft  v.  Merrill,  14  N.  T.  456;  Smith  v.  McConndl,  17 
111.  135;  Alton  (M.  &  T.)  Insurance  Co.  v.  Buckmaster,  13111. 
201;  Nevin  v.  Belknap,  2  Johns.  537;  Harris  v.  Smith,  2 
Dana,  10. 

2.  The  complainant's  deed  to  the  defendant,  under  the  alle- 
gations of  her  bill,  is  absolutely  void. —  Warfidd  v.  Ravesies, 
38  Ala.  518 ;  Alexander  v.  Saulsbury,  37  Ala.  375 ;  O'Neal  v. 
Robinson,  45  Ala.  531.     Hence,  her  remedy  at  law  was  ade- 
quate and  complete. — Rev.  Code,  §  2525.     Hence,  also,  it  is 
no  cloud  on  her  title. 

3.  The  complainant  should  have  offered  to  do  equity,  by 
refunding  the  purchase-money  which  she  had  received. — 
Adam,s  v.  Castle,  30  Conn.  404;  Hatch  v.  Gazza,  1  Texas,  60; 
Martin's  Heirs  v.   Tenison,  26  Ala.  738. 

WATTS  &  WATTS,  contra. — 1.  The  complainant's  deed  to 
Daniel  is  not  void  on  its  face,  and,  consequently,  is  a  cloud 
on  her  title.— 2  Story's  Equity,  §§  699,  700,  700a.  But  courts 
of  equity  now  take  jurisdiction  to  cancel  deeds,  even  when 
they  are  void  on  their  face. — Smith  v.  Pearson,  24  Ala.  355 ; 
Posey  v.  Comvay,  10  Ala.  811 ;  M.  &  G.  Railroad  Co.  v.  Pee- 
bles, 47  Ala.  317 ;  Martin  v.  Heioitt,  44  Ala.  418 ;  Piersol  v.  El- 
liot, 6  Peters,  95;  Burt  v.  Cassity,  12  Ala.  740;  1  John.  Ch. 
517. 

2.  The  complainant  might  maintain  this  suit  without  hav- 
ing possession  of  the  land. — Burden  v.  Stein,  27  Ala.  112 ; 
Barclay  v.  Plant,  50  Ala.  509;  Petit  v.  Shepherd,  5  Paige,  501; 
Wright  &  Rice  v.  Moore,  38  Ala.  599. 

3.  It  was  not  necessary  that  the  complainant  should  offer 
to  repay  what  she  had  received  under  the  deed.     The  defend- 
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ants  did  not  ask  it,  and  they  had  received  the  rents  and 
profits  of  the  land. 

MANNING,  J. — Appellee,  who  was  complainant  below, 
purchased  in  1858,  in  her  then  name  of  Phoebe  Ann  Wood,  a 
parcel  of  land  in  Butler  county.  In  1861,  she  was  married 
to  one  Stewart,  her  next  friend  in  this  cause ;  and  during  his 
absence  in  the  army,  in  1 863,  she  sold  the  land,  and  executed 
a  deed  of  it  by  the  name  in  which  it  was  conveyed  to  her — 
Phoebe  Ann  Wood — to  defendant  Daniel,  who  sold  portions 
of  it  to  the  other  defendants.  Daniel  received  possession 
of  the  land,  and  has  had  it,  he  and  those  to  whom  he  sold, 
ever  since.  The  bill,  filed  by  appellee,  prays  that  the  deed, 
being  void,  because  the  act  of  a  married  woman  conveying 
her  statutory  separate  estate,  without  her  husband  joining 
her  in  it,  be  decreed  to  be  cancelled  as  a  cloud  upon  her 
title ;  and  for  the  recovery  of  the  land,  and  rents  for  the  use 
and  occupation  of  it,  and  for  general  relief.  It  is  not  averred 
in  the  bill,  nor  proved,  that  the  price  paid  for  it,  though  in 
"  Confederate  currency,"  was  inadequate,  or  that  any  fraud 
was  practiced  in  the  transaction. 

1.  The  objection  of  appellant — the  deed  being  absolutely 
void,  according  to  the  allegations  of   the   bill,  therefore  a 
court  of  chancery  will  not  interfere  to  cancel  it  as  a  cloud 
upon   complainant's  title — is  not  well  taken.     This  is  the 
rule,  only  when  the  deed  thus  assailed  is  void  on  its  face, 
and  no  evidence  outside  of  it,  which*might  be  lost  or  obscured 
by  time,  needs  to  be  produced  to  establish  its  validity. — 2 
Story's  Eq.  Jur.  §  700a ;  Rhea  v.  Long-street   &  Sedgtvick,  54 
Ala.  291. 

In  this  case,  the  deed  does  not  contain  any  defect  apparent 
therein.  It  was  executed  by  her  with  the  name  by  which 
she  is  designated  as  the  grantee  in  the  instrument  conveying 
the  land  to  her,  without  any  indication  that  she  is  a  married 
woman.  This  fact  has  to  be  proved  by  evidence  deliors  the 
deed.  v 

2.  If,  however,  the  deed  is  void  as  alleged,  the  statute 
gives  to  complainant,  notwithstanding  her  coverture,  and  in 
her  own  name,  an  action  at  law  for  the  recovery  of  the  land, 
it  being  of  the  corpus  of  her  statutory  separate  estate. — Rev. 
Code,  §  2525  (2131) ;  Pickens  v.  Oliver,  38  Ala.  p.  377.     And 
the  Circuit  Court  was  the  proper  forum  for,  and  a  trial  by  jury 
the  fit  mode  of  determining,  a  suit  to  obtain  possession. 
No  fraud  being  charged  against  any  of  defendants,  there  is 
no  allegation  on  wliich  to  maintain  the  right  to  come  into 
equity,  except  that  complainant  is  a  married  woman,  or  that 
the  existence  of  the  deed  is  a  cloud  upon  her  title, 
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When  matters,  which,  on  account  of  their  peculiar  nature, 
or  circumstances,  or  complications,  have  been  within  the  ex- 
clusive jurisdiction  of  a  court  of  equity,  are  afterwards  by 
statute  made  cognizable  in  a  court  of  common  law,  it  has 
often  been  held,  that  the  jurisdiction  of  a  court  of  equity  was 
not  thereby  taken  away ;  but  that  the  parties  interested 
might  still,  if  they  elected  to  do  so,  resort  to  that  tribunal. 
These,  though,  were  cases  in  which  the  jurisdiction  pertained 
to  a  court  of  equity,  by  reason  of  the  nature  of  the  subject, 
or  of  the  questions  involved  in  the  litigation.  The  only 
reason  why  a  married  woman  could  not  sue  alone,  in  an 
action  at  law,  was  of  a  nature  entirely  personal.  By  the 
common  law,  her  existence  was  considered  merged  in  that 
of  her  husband,  and  she  was  not  recognized  as  sui  juris. 
Consequently,  when  she  had  an  interest  distinct  and  separate 
from  that  of  her  husband,  or  adverse  to  his,  it  was  only  in  a 
court  of  equity  she  could  obtain  protection.  This  it  was 
that  gave  her  a  right  of  access  to  that  court.  Even  then, 
however,  she  could  not  sue  in  equity,  to  obtain  possession  of 
land  of  which  the  legal  title  was  in  her.  The  husband,  on  ac- 
count of  his  right  to  the  possession  and  use  of  her  real  estate, 
and  she  from  the  fact  that  the  title  was  in  her,  must  sue  as 
joint  plaintiffs  in  an  action  at  law.  There  was  no  jurisdic- 
tion of  such  a  case  in  a  court  of  equity.  It  follows,  that 
when  the  statute  prevented  the  common-law  marital  right  of 
the  husband  from  attaching  to  her  land,  and  made  it  her 
statutory  separate  estate,  and  conferred  upon  her  at  the 
same  time  the  right — in  fact  required  her — to  sue  alone  when 
necessary  to  recover  the  corpus  of  such  estate,  chancery  did 
not  acquire  jurisdiction  of  a  suit  by  her  to  obtain  the  posses- 
sion from  a  third  person  who  wrongfully  withheld  it.  All 
the  questions  in  such  a  suit  were  cognizable  at  law.  So 
much  of  the  opinion  in  Barclay  v.  1'lant  (50  Ala.  509),  as 
maintains  the  contrary  of  this,  has  not  our  assent. 

3.  In  respect  to  a  bill  to  remove  a  cloud  upon  the  title,  a 
court  of  equity  will  not  entertain  it,  while  the  defendant  is  in 
adverse  possession  of  the  land  with  color  of  title.  The  com- 
plainant in  this  suit  must  first  recover  at  law  the  possession 
she  delivered  at  the  time  she  undertook  to  sell  the  property 
to  defendant  Daniel.  It  is  only  jn  favor  of  a  person  in  pos- 
session, who  consequently  can  not  bring  an  action  at  law,  by 
which  he  can  have  an  adjudication  of  the  apparent  title  of 
his  adversary,  that  an  appeal  to  equity  is  allowable,  upon  the 
averment  that  the  existence  of  the  instrument  creates  a  cloud 
upon  his  title. 

The  decree  of  the  court  below  must  be  reversed,  and  the 
bill  be  here  dismissed. 
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Crawford  et  al.  v.  Kirksey  et  al. 

Creditors'  Bill  in  Equity. 

1.  Validity  of  conveyance  for  indemnity  of  sureties  against  nominal  liability. — 
A  mortgage,  or  deed  of  trust,  executed  by  an  insolvent  debtor,  to  indemnify 
the  sureties  on  his  official  bond  as  executor  or  administrator  against  their  lia- 
bility, is  without  consideration,  and  fraudulent  and  void  in  law  as  against 
creditors,  if,  at  the  time  of  its  execution,  their  liability  was  merely  nominal, 
and,  on  a  subsequent  final  settlement,  he  was  found  not  to  be  indebted  to  the 
estate,  and  was  discharged. 

2.  Supersedeas  bond  on  appeal ;  liability  of  sureties. — On  appeal  to  this  court 
in  a  chancery  cause,  if  a  supersedeas  bond  is  given,  and  the  decree  is  here  af- 
firmed (Rev.  Code,  §  3500),  this  court  will  render  a  summary  judgment  against 
the  sureties  ;  or,  if  the  bond  does  not  conform  to  the  provisions  of  the  statute, 
an  action  at  law  for  its  breach  may  be  maintained  ;  but,  if  the  decree  is  re- 
versed, although  a  part  of  it  is  held  to  be  free  from  error,  and  the  cause  is  re- 
manded for  further  proceedings,  the  chancellor  has  no  power  to  render  a  sum- 
mary judgment  against  the  sureties  on  the  bond. 

3.  Fraudulent  conveyance* ;  constructive  and  actual  fraud  defined  and  distin- 
gitlshed. — A  conveyance  by  gift,  or  on  consideration  not  deemed  valuable  in 
law,  is  constructively  fraudulent  as  against  the  existing  creditors  of  the  grantor, 
without  regard  to  the  intent  with  which  it  was  made,  or  the  amount  of  prop- 
erty conveyed  by  it     But,  if  the  consideration  is  valuable,  there  must  be  a 
secret  trust  for  the  benefit  of  the  grantor,  or  an  intent  to  hinder,  delay,  or  de- 
fraud creditors — in  other  words,  actual   fraud — to  invalidate  the  conveyance. 

4.  Conveyances  on  valuable  consideration,  new  or  antecedent. — A  sale  or  con- 
veyance iipon  a  new  consideration,  though  valuable,  made  by  a  debtor  who  is 
insolvent,  or  in  failing  circumstances,  will  be  set  aside  at  the  instance  of  his 
creditors,  if  the  purchaser  or  grantee  knew  that  the  purpose  of  the  debtor  was 
to  place  hi«  property  beyond  the  reach  of  his  creditors,  or  had  such  informa- 
tion as  charges  him  with  notice  of  that  purpose  ;  and  if  he  acquires  such 
knowledge,  actual  or  constructive,  before  making  full  payment  of  the  purchase- 
money,  any  subsequent  payments  are  in  his  own  wrong.     But,  a  sale  in  pay- 
ment of  an  antecedent  debt,  at  a  fair  and  reasonable  price,  without  any  secret 
trust,  or  benefit  reserved  to  the  debtor,  will  be  upheld,  although  the   debtor 
was  insolvent,  and  was  so  known  to  be  by  the  purchasing  creditor,  and  although 
the  effect  of  the  conveyance,  as  known  by  both  contracting  parties,  would  be 
to  leave  the  debtor  without  property  to  pay  his  other  debts.     (Explaining  and 
limiting  Pulliam,  Wills  &  Eankin  v.  Newberry's  Adm'r,  41  Ala.  168,  as  to  prin- 
ciple stated  in  third  head-note. ) 

5.  Retention  of  possession  by  vendor. — The  settled  rule  in  this  State  is,  that 
the  retention  of  possession  by  the  vendor,  after  an  absolute  sale,  is,  at  most, 
only  prima  facie  evidence  of  fraud,  and  maybe  rebutted  or  explained;  and 
proof  of  a  bona  fide  contract  of  lease,  or  hiring,  will,  as  a  general  rule,  repel 
the  presumption  of  fraud. 

6.  Undue  publicity  and  particularity  as  badge*  of  fraud.  — Circumstances  of 
undue  publicity  and  particularity  on  the  one  hand,  and  secrecy  on  the  other, 
are  sometimes  regarded  as  indicia  of  fraud;  but,  in  this  case,  the  relationship  of 
the  contracting  parties,  being  brothers-in-law,  and  the  known  embarrassed  con- 
dition of  the  debtor,  sufficiently  explain  the  fact  that,  when  the  contract  was 
made,  two  neighbors  were  called  in  to  appraise  the  property,  and  to  witness 
the  execution  of  the  receipt  and  conveyance. 

7.  General  assignment  for  benefit  of  creditors. — An  absolute  deed,  executed  by 
VOL.  LV. 
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an  insolvent  debtor  to  his  largest  creditor,  in  satisfaction  of  an  antecedent 
debt ;  and  a  mortgage  executed  on  the  next  day,  conveying  the  greater  part  of 
the  residue  ot  his  propertj'  to  said  creditor  and  another  person,  to  secure  them 
against  a  supposed  liability  as  his  sureties  on  an  official  bond,  cannot  be  con- 
strued together  as  constituting  a  general  assignment  (Itev.  Code,  $  1867),  when 
the  deed  is  upheld  as  a  valid  conveyance,  although  the  mortgage  is  held  to  be 
without  consideration,  and  therefore  constructively  fraudulent  and  void  as 
against  creditors,  because  the  supposed  liability  proved  to  bo  merely  nominal. 
8.  Liability  of  mortgagee,  as  trustee  for  creditors,  when  morir/aye  is  held  con- 
structively fraudulent. — When  a  mortgage  is  held  constructively  fraudulent  as 
agrviust  creditors,  because  not  supported  By  a  consideration  deemed  valuable  in 
law,  the  mortgagee  is  liable  to  the  creditors  as  a  trustee,  for  the  mortgaged 
property  or  its  proceeds,  from  the  time  when  service  of  the  bill  is  perfected  on 
him,  and  any  subsequent  payments  made  by  him  are  in  bis  own  wrong  ;  but, 
when  his  liability  to  creditors  is  first  asserted  in  an  amended  bill,  the  amend- 
ment will  not  be  allowed  to  relate  back  to  the  filing  of  the  original  bill,  BO  as 
to  hold  him  liable  for  moneys  paid  out  by  him  in  the  meantime  in  good  faith. 

AprEAL  from  the  Chancery  Court  of  Greene. 

Heard  before  the  Hon.  A.  W.  DILLARD. 

This  case  was  before  this  court  at  its  June  term,  1872, 
when  the  decree  of  the  chancellor  was  reversed,  and  the 
cause  remanded,  as  shown  by  the  report  of  the  case,  50  Ala. 
590-99.  The  opinion  contains  a  full  statement  of  all  the 
material  facts.  The  arguments  of  counsel  were  very  elabor- 
ate, and  have  been  greatly  condensed,  presenting  only  a  brief 
statement  of  the  points  and  authorities,  as  the  statute  now 
requires. 

W.  P.  WEBB,  WM.  G.  JONES,  and  MORGAN  &  JOLLY,  for 
appellants. — 1.  There  is  manifest  error  in  that  part  of  the 
chancellor's  decree  which  holds  the  sureties  on  the  first 
appeal  bond  liable  for  the  money  and  property  covered  by 
the  mortgage  from  Creswell  to  Crawford,  and  directs  execu- 
tion to  issue  against  them.  If  the  decree  had  been  affirmed 
on  the  former  appeal,  this  court  might  (and  doubtless  would) 
have  rendered  a  judgment  against  the  appellant's  sureties. — 
Bev.  Code,  §  3489.  But  the  appeal  was  prosecuted  to  effect, 
and  the  chancellor's  decree  was  reversed ;  and  the  condition 
of  the  bond  was  thus  discharged.  The  chancellor  had  no 
jurisdiction  whatever  over  the  sureties. 

2.  Crawford  could  not  be  held  liable,  in  this  proceeding, 
for  the  money  ($5,128.80)  which  he  paid  over  to  Creswell  on 
the  12th  March,  1868.  This  money  was  held  by  him  under 
the  mortgage,  and  he  had  no  right  to  retain  it  after  the  set- 
tlement made  on  the  18th  February,  1868,  which  showed 
that  the  sureties  were  in  fact  under  no  liability  on  the  bonds. 
The  original  bill  did  not  assail  the  mortgage  as  fraudulent, 
and  the  amended  bill,  which  first  brought  forward  the  charge 
of  fraud  against  it,  was  not  filed  until  the  lapse  of  several 
months  after  the  payment  had  been  made.  Until  the 
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amended  bill  was  filed,  the  money  or  property  in  the  hands 
of  Crawford  as  mortgagee  was  not  affected  by  the  pending 
litigation;  and  the  amendment  will  not  be  allowed  to  relate 
back,  so  as  to  hold  him  liable  for  moneys  which  he  had 
already  paid  over  in  good  faith. 

3.  This  court  decided,  on  the  former  appeal,  on  the  plead- 
ings alone,  that  the  conveyance  from  Creswell  to  Crawford 
was  not  fraudulent  and  void  as  against  creditors.     The  testi- 
mony  since  taken,    as   contained    in   the    present  record, 
strengthens  that  conclusion,  and  brings  the  case  within  the 
principles  settled  by  numerous  authorities.      A  debtor,  in 
failing  circumstances,  may  sell  and  convey  his  property,  at 
an  adequate  price,  to  a  bona  fide  creditor,  even  though  the 
known  effect  of  such  sale  and  conveyance  may  be  to  delay  or 
defeat  his  other  creditors. —  Young  v.  Dumas,  39  Ala.  60;  Car- 
ter v.  Happel,  49  Ala.  539 ;  Ruhl  v.  Phillips,  8  Amer.  522 ,  or 
48  N.  T.  125;  Jaeger  v.  Kelly,  52N.T.  274;  Bump  on  Fraud. 
Conveyances,  234-5,  and  authorities  there  cited.     The  bona 

jid.es  of  the  debt  in  this  case  is  fully  established,  and  the 
value  of  the  property  conveyed  was  fixed  by  appraisers 
called  in  for  that  purpose ;  nor  is  the  fairness  of  that  valua- 
tion assailed.  The  subsequent  possession  of  the  property 
by  Creswell  is  fully  explained  by  the  contract  of  renting,  and 
no  conclusion  or  presumption  of  fraud  can  be  drawn  from 
the  mere  relationship  of  the  parties. — Montgomery  v.  Kirksey, 
26  Ala.  172  ;  MiUard  v.  Hall,  24  Ala.  209 ;'  Young  v.  Dumas, 
39  Ala.  60.  Courts  will  not  strive  to  force  conclusions  of 
fraud,  and  will  not  impute  fraud  when  the  facts  may  consist 
with  pure  intentions. — Steele  v.  Kinkle,  3  Ala.  358 ;  Ala.  Life 
Ins.  &  Trust  Co.  v.  Pettivay,  24  Ala.  544.  All  the  facts  which 
the  chancellor  regarded  as  indicia  of  fraud,  are  explained, 
and  shown  to  be  consistent  with  the  utmost  good  faith.  That 
two  neighbors  were  called  in  to  appraise  the  property,  and 
to  witness  the  consummation  of  the  contract,  instead  of  show- 
ing undue  publicity  and  particularity,  which  the  chancellor 
thought  indicative  of  fraud,  only  brings  the  parties  within 
the  recommendation  of  the  judges  in  Twyne's  case,  3  Co.  Rep. 
81.  If  this  had  not  been  done  thus  publicly,  secrecy  would 
have  been  urged,  with  equal  reason,  as  a  badge  of  fraud. 

4.  The  Gordon  land  was  bought  by  Crawford,  at  sheriff's 
sale,  in  February,  1870 ;  but  the  judgment  against  Creswell, 
on  which  the  execution  issued,  was  rendered  in  1867  ;  and  its 
lien  was  older  than  the  equitable  lien  of  the  complainants, 
whether  acquired  by  the  original  or  the  amended  bill. — Rev. 
Code,  §  2877.     The  contest  is  not  between  judgment  cred- 
itors, as  in  Dargan  v.  Waring,  11  Ala.  995 ;  but  is  between 
a  purchaser  at  sheriff's  sale,  under  a  judgment  and  statutory 
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lien,  and  a  creditor  by  simple  contract,  claiming  an  equitable 
lien  under  the  doctrine  of  Us  pendens.  In  such  cases,  equity 
always  follows  the  law. 

"W.  COLEMAN,  with  whom  was  B.  H.  SMITH,  contra. — 1.  Craw- 
ford only  appeals,  and  he  can  not  be  heard  to  complain  of 
the  decree  against  the  sureties,  on  his  former  appeal  bond, 
since  he  is  not  injured  by  it. —  Walker  v.  Jones,  23  Ala.  448  ; 
1  Brick.  Dig.  780,  §  96. 

2.  Crawford  can  not,  as  against  these  complainants,  hold 
the  mortgaged  lands  under  his  purchase  at  sheriff's  sale. 
Their  lien  dates  back  to  the  filing  of  their  bill,  February  14, 
1868,  and  overrides  his  title  by  purchase  at  that  sale. — Dar- 
gan  v.  Waring,  11  Ala.  988.     A  vendee,  claiming  under  a  fraud- 
ulent deed,  acquires  no  title  by  a  purchase  at  execution  sale. 
Faulk  v.  McFarktne,  1  W.  &  S.  297 ;  Kerr  on  Fraud,  198, 
note. 

3.  The  validity  of  the  mortgage  was  settled  by  the  former 
decision,  and  it  is  not  now  questioned.     It  follows,  of  course, 
that  Crawford  is  liable  to  account  for  the  proceeds  of  the 
cotton  conveyed  by  the  mortgage ;  and  he  is  equally  liable 
to  account  for  the  money  received  from  Mrs.  Jolly  on  the 
sale  of  the  house  and  lot,  although  he  paid  it  over  on  the 
order  of  Creswell,  in  March,  1868,  under  the  advice  of  coun- 
sel, as  he  alleges.     This  money  was  held  by  him  under  a 
verbal  agreement,  made  simultaneously  with  the  mortgage, 
and  subject  to  the  same  trusts  and  conditions,  though  the 
property  was  not  included  in  the  mortgage.     It  was  a  secret 
trust,  which  was  a  fraud  on  Creswell's  creditors ;  and  their 
rights  attached  to  the  money,  as  a  part  of  the  tiust  fund  in 
the  hands  of  Crawford,  from  the  time  process  was  served  011 
him  under  the  original  bill,  although  they  then  had  no  knowl- 
edge of  its  existence. 

4.  The  deed  from  Creswell  to  Oawford  is  fraudulent  and 
void,  in  law  and  in  fact,  as  against  the  complainants.     Fraud 
is  an  inference  of  law  from  the  facts.     It  devolved  on  the 
complainants,  in  the  first  instance,  to  prove  the  fraudulent 
intent  from  the  facts  and  surrounding  circumstances,  to  the 
satisfaction  of  the  chancellor,  who  was  sitting  as  a  trier  of 
the  law  and  facts.     But,  badges  of  fraud  being  shown,  such 
as  the  retention  of  possession  by  the  grantor  after  an  abso- 
lute sale,  the  onus  was  shifted  on  the  defendants,  to  prove 
the  fairness  of  the  transaction,  and  that  it  was  upon  adequate 
valuable  consideration. — 1  Smith's  Leading  Cases,  48 ;  P.  & 
M.  Bank  v.  Borland,  5  Ala.  531 ;  Borland  v.  Mayo,  8  Ala.  115; 
Ay  res  v,  Moore,  2  Stew.  336 ;  Danvin  v.  Hamlky,  3  Yerger, 
502 ;  Sumerville  &  Crutcher  v.  Norton,  4  Yerger,  541 ; 
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v.  Killougli,  7  Yerger,  445.  It  is  not  sufficient  that  the  deed 
be  upon  good  consideration,  or  bona  fide :  it  must  be  both. — 
Kerr  on  Fraud,  199-200.  Many  of  the  articles  of  personal 
property  conveyed  by  the  deed  were  perishable,  and  were 
consumed  by  the  grantor,  with  whom  they  were  left ;  and 
this  was  not  only  a  badge  of  fraud,  but,  if  intended,  was  the 
reservation  of  a  secret  trust  for  the  benefit  of  the  grantor, 
which  renders  the  deed  void  as  to  creditors. — Ticknor  &  Day 
v.  WiswaU,  9  Ala.  308  ;  5  Ala.  297-302;  4  Yerger,  541.  The 
admitted  insolvency  of  Creswell;  his  near  relationship  to 
Crawford ;  the  pendency  of  suits  against  him,  and  the  threat- 
ened institution  of  more ;  the  fact  that  the  court  was  on  the 
eve  of  being  held,  and  the  further  fact  that  the  deed  was  not 
recorded  until  the  first  day  of  court — all  are  strong  indica- 
tions and  badges  of  fraud. — Dent  v,  Portwood,  21  Ala.  588 ; 
Jones  v.  Stewart,  19  Ala.  701 ;  Montgomery  v.  Kirksey,  26  Ala. 
172 ;  Smith  v.  Henry,  2  Bailey,  123 ;  Hudnal  v.  Wilder,  4 
McCord,  294;  11  Sm.&  Mar.  469.  Making  a  deed  to  secure 
a  debt  which  does  not  exist,  and  which  the  parties  must  know 
has  no  existence,  is  one  of  the  strongest  evidences  of  fraud. — 
8  Yerger,  134 ;  Life  Ins.  &  Trust  Go.  v.  Pettivay,  24  Ala.  544. 
If  one  sale  is  fraudulent,  this  is  evidence  of  fraud  against 
another,  which  took  place  at  or  about  the  same  time. — 17 
Penn.  St.  (5  Har.)  143  ;  24  Vermont,  525.  It  is  evidence  of 
fraud,  that  the  deed  conveys  all  the  grantor's  property,  not 
excepting  the  exemptions  allowed  by  law  for  his  wife  and 
children,  nor  even  the  necessaries  of  life. —  Twyne's  case,  3  Co. 
Hep.  81 ;  1  Smith's  Leading  Cases,  33.  The  transaction  was 
hard  and  unconscionable  on  its  face,  and  not  such  as  would 
have  been  exacted  or  acceded  to,  circumstanced  as  these  par- 
ties were  ;  and  this  shows  that  it  must  have  been  accompa- 
nied with  a  secret  trust,  and  accounts  for  their  subsequent 
conduct  under  it.  It  is  permissible  to  look  to  the  use  made 
of  a  deed,  to  show  the  intent  with  which  it  was  executed. — 
Constantine  v.  Twelves,  29  Ala.  607.  The  deed  and  mortgage 
were  prepared  secretly,  and  were  carefully  concealed  from 
the  creditors  of  Creswell,  until  they  were  ready  for  consum- 
mation ;  and  then  witnesses  were  called  in,  and  undue  publi- 
city given  to  the  execution  of  the  papers.  So  many  badges  of 
fraud  are  seldom  found  in  one  case.  The  case  of  Pulliam, 
Witts  <£•  Rankin  v.  Newbernfs  Atlmr,  41  Ala.  168,  is  a  con- 
clusive authority  against  the  validity  of  the  deed. 

5.  The  deed  and  mortgage  together  constitute  a  general 
assignment,  which  will  be  held  to  enure  to  the  equal  benefit 
of  all  the  grantor's  creditors.  They  were  prepared  as  parts 
of  one  general  plan,  and  were  designed  to  place  the  whole  of 
Creswell's  property  beyond  the  reach  of  his  creditors ;  and 
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lie  was  known  to  be  insolvent.  The  statute  was  intended  to 
prevent  an  insolvent  debtor,  when  compelled  to  part  with  all 
his  property,  from  making  preferences  among  his  creditors  ; 
and  the  form  of  the  conveyance  is  a  matter  of  no  importance. 
The  court  will  look  at  the  substance  and  effect  of  the  trans- 
action, and  will  not  allow  a  wholesome  law  to  be  evaded  by 
any  arrangement  of  programme. — Longmire  v.  Goode  &  Ul- 
rick,  38  Ala.  577 ;  Holt  v.  Bancroft,  30  Ala.  193 ;  Berry  v. 
Cutts,  42  Maine,  446 ;  Johnson  v.  Wliitwdl,  7  Pick.  71 ;  8  Kob. 
La.  262  ;  Burrill  on  Assignments,  2d  ed.,  94-99. 

6.  This  court  will  not  disturb  the  decision  of  the  chancel- 
lor on  a  question  of  fact,  unless  it  is  manifestly  wrong,  and 
against  a  decided  preponderance  of  the  evidence. — Phillips  v. 
Phillips,  39  Ala.  63 ;  Gordon  v.  Jones,  42  Ala.  147  ;  Ex  parte 
Buddey,  53  Ala.  46. 

STONE,  J. — The  original  bill  in  this  cause,  filed  February 
14, 1868,  made  three  defendants ;  Samuel  L.  Creswell,  James 
Crawford,  and  William  P.  Webb.  Summons  was  served  on 
them  severally,  on  the  15th  and  17th  of  the  same  month. 
It  was  filed  as  a  creditors'  bill,  by  creditors  at  large,  under 
section  3886  of  the  Code  of  1876,  and  seeks  to  set  aside  as 
fraudulent  an  absolute  deed  of  a  large  amount  of  property, 
made  by  Creswell  to  Crawford,  October  4,  1866.  It  also 
prayed  that,  in  the  event  said  deed  should  not  be  declared 
fraudulent,  it,  and  a  mortgage  deed  executed  by  Creswell  to 
Crawford  and  Webb,  on  5th  October,  1866,  should  together 
be  declared  a  general  assignment,  under  section  2126  of  the 
Code  of  1876,  and  the  property  administered  for  "  the  benefit 
of  all  the  creditors  of  the  grantor  equally."  The  original 
bill  made  no  attack  on  the  mortgage  deed  to  Crawford  and 
Webb,  save  the  averment  that  it  and  the  absolute  deed  to 
Crawford  constituted  a  general  assignment  under  the  Code 
of  Alabama,  section  2126,  supra. 

An  amended  bill  was  filed  November  28,  1868,  in  which  it 
was  charged  that  the  mortgage  deed  to  Crawford  and  Webb, 
of  October  5th,  1866,  was  made  with  intent  to  delay,  hinder, 
and  defraud  the  creditors  of  Creswell.  Sworn  answers  were 
required  from  defendants,  to  both  the  original  and  amended 
bills.  It  does  not  appear  whether  summons  on  the  amended 
bill  was  issued  or  served ;  but  sworn  answers,  as  required,  to 
both  the  original  and  first  amended  bills,  were  filed  by  each 
of  the  defendants,  in  June,  1869.  The  first  amended  bill 
also  charged,  that  twenty-five  hundred  dollars  in  money, 
proceeds  of  a  house  and  lot  sold  by  Creswell  to  Mrs.  Jolly, 
about  the  time  of  the  execution  of  the  deed  and  mortgage  to 
Crawford  and  Webb,  were  placed  in  the  hands  of  Crawford 
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and  Webb,  or  one  of  them,  as  additional  security  to  them 
against  the  liability  the  mortgage  was  designed  to  protect 
them  against ;  and  it  charged  that  this  also  was  fraudulent, 
and  sought  to  condemn  it  in  their  hands,  for  the  payment  of 
Creswell's  debts.  A  second  amended  bill  was  subsequently 
filed,  but  it  need  not  be  noticed  here. 

The  absolute  deed  to  Crawford  was  made  in  payment  of  a 
debt  alleged  to  be  due  from  Creswell  to  Crawford,  of  a  sum 
of  money  which  exceeded,  by  several  thousand  dollars,  the 
value  of  the  entire  property  conveyed.  A  valuation  was 
placed  upon  the  property,  and  this  debt  was  cancelled  and 
surrendered  in  payment  for  it. 

The  alleged  consideration  of  the  mortgage  was  as  follows : 
Creswell  was  executor  of  his  father's  will,  and  administrator 
of  his  mother's  estate.  The  aggregate  sum  of  the  two  bonds 
was  large,  and  Crawford  and  Webb  were  his  sureties.  Nei- 
ther estate  had  been  settled,  and  it  was  not  known  how  the 
accounts  would  stand  on  settlement.  The  mortgage  and 
security  were  given  at  the  earnest  entreaty  and  demand  of 
Webb  to  be  made  safe.  The  twenty-five  hundred  dollars 
from  Mrs.  Jolly,  pledged  on  same  account,  was  placed  in  the 
hands  of  Crawford  for  safe  custody. 

In  February,  1868,  a  settlement  was  had  of  the  two  estates 
of  which  Creswell  was  the  personal  representative.  It  ap- 
pears that,  before  the  war,  the  funds  of  the  two  estates  were 
placed  in  the  hands  of  Crawford,  with  the  consent  of  the 
beneficiaries,  as  he  alleges,  that  he  might  realize  interest 
thereon ;  thai  he  did  put  the  money  to  interest,  and  contin- 
ued to  collect  and  re-invest  it,  until,  during  the  war,  it  be- 
came converted  into  Confederate  securities,  and  was  lost. 
Crawford  denied  his  liability  to  account  for  it ;  but,  in  Feb- 
ruary, 1868,  he  consented  to  account  for  it,  on  a  basis  that 
relieved  him  from  some  interest ;  his  offer  was  accepted,  the 
settlement  made,  and  the  money  paid ;  and  no  liability  was, 
in  fact,  fixed  on  Creswell,  Crawford,  or  Webb,  in  virtue  of 
said  administration  bonds.  The  mortgage  and  said  pledge 
of  twenty-five  hundred  dollars  from  Mrs.  Jolly  were  thus  left 
without  any  valuable  consideration  to  support  them. 

The  answers  of  Crawford  and  Creswell  state,  that  the 
alleged  debt  from  the  latter  to  the  former  was  bona  jide,  and 
subsisting ;  that  the  sale  was  absolute,  and  free  from  any 
trust,  or  intent  to  delay,  hinder,  or  defraud  creditors  ;  and,  it 
may  be  stated  in  general,  that  the  answers  deny  or  explain 
every  averment,  tending  to  give  equity  to  the  bill,  on  the 
ground  of  alleged  fraud,  except  these  two  circumstances  : 
the  relationship  between  Creswell  and  Crawford,  being 
brothers-in-law,  and  the  known  inability  of  Creswell  to  pay 
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all  his  debts.  These  averments  they  admit.  The  bill 
charges  that  Creswell,  after  the  alleged  sale,  continued  to 
possess  and  occupy  the  property ;  the  answers  state  that  this 
was  under  an  annual  contract  of  lease,  at  a  fair,  stipulated 
rent,  which  was  also  bonafide. 

The  answer  of  Webb  sets  up  that,  at  the  time  he  took  the 
mortgage,  he  did  not  know  how  Creswell  stood  in  his  accounts 
as  executor  and  administrator — thought  he  was  liable  for  a 
considerable  balance — and  denies  all  intent  to  delay,  hinder, 
or  defraud  Ores  well's  creditors  ;  admits  that  he  knew  Cres- 
well was  insolvent  when  he  made  the  mortgage,  and  that 
many  suits  were  pending  against  him,  which  would  probably 
soon  go  into  judgment;  says  that  Creswell's  settlements 
have  shown  that  there  is  no  liability  on  account  of  said  bonds ; 
and  he  disclaims  all  interest  in,  and  claim  to  said  mortgaged 
property ;  says  he  has  never  had  any  of  it  in  his  possession. 

This  cause  was  first  submitted  to  the  chancellor,  on  bill, 
answers,  and  exhibits,  and  an  agreement  of  counsel,  which 
exerts  no  influence  on  the  bona  fides  of  the  absolute  deed  to 
Crawford.  The  chancellor  decreed  both  the  deed  and  mort- 
gage to  be  fraudulent.  The  case  was  brought  by  appeal  to 
this  court,  and  is  reported  as  Crawford  v.  Kirksey,  50  Ala. 
590.  In  this  court  it  was  held,  that  the  absolute  deed  to 
Crawford  was  free  from  fraud,  and  a  valid  conveyance.  This 
court  said,  "The  case,  then,  stands  upon  these  isolated  ad- 
missions of  insolvency,  relationship,  and  the  pendency  of  suits. 
It  has  been  shown  that  these  circumstances  alone  would  not 
be  sufficient,  without  more,  to  vitiate  the  deed.  •  The  reten- 
tion of  the  possession,  after  the  sale,  is  explained  in  the  an- 
swers, and  shown  to  be  the  possession  of  a  bailee  and  lessee. 
Such  possession,  when  so  explained,  is  not  inconsistent  with 
good  faith.  The  other  circumstances  relied  upon  to  estab- 
lish fraud,  such  as  unusual  particularity,  and  the  delay  to 
record  the  deed  until  after  the  court  was  in  session,  though 
calculated  to  excite  suspicion,  are  of  very  little  force." 

In  reference  to  the  mortgage  to  Crawford  and  Webb,  this 
court  said,  "From  Webb's  answer  it  appears,  that  the  liabil- 
ities mentioned  in  this  conveyance  were  merely  nominal,  and 
that  upon  a  final  settlement  of  the  estates  therein  named,  the 
said  Creswell  was  discharged  from  liability  for  further 
accounting.  This  discharged  the  sureties  of  his  bonds.  This 
seems  to  have  been  the  condition  of  these  estates  when  this 
deed  was  executed.  There  was,  then,  really  no  sufficient 
consideration  to  support  it.  Such  a  conveyance  must  not 
only  be  made  in  good  faith,  but  upon  a  consideration  deemed 
valuable  in  law.  The  decree  of  the  court  below,  setting 
aside  this  deed,  was  free  from  error.  *  *  *  The  decree 
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of  the  court  below  is  reversed,  and  the  cause  is  remanded,  for 
further  proceedings  in  the  court  below  in  conformity  with 
the  law  as  indicated  in  this  opinion."  This  court  ruled,  also, 
that  the  deed  and  mortgage  did  not,  together,  constitute  a 
general  assignment. 

In  stating  that  "  this  seems  to  have  been  the  condition  of 
these  estates  when  this  deed  was  executed,"  our  predecessors 
were  led  into  a  slight  error,  by  a  want  of  fulness  in  the  an- 
swers. As  we  understand  the  record — shown  more  fully, 
however,  by  the  testimony,  which  was  not  before  the  chan- 
cellor, or  this  court,  on  the  first  hearing — there  was,  at  the 
time  of  the  making  of  the  mortgage,  a  considerable  balance 
against  Creswell,  which  Crawford  liquidated  in  February, 
1868,  by  making' good  the  fund  which  he  said  had  perished 
in  his  hands  during  the  war.  This,  however,  is  a  matter  of 
small  moment,  as  it  only  tends  to  confirm — what  our  prede- 
cessors in  fact  decided — not  that  the  mortgage  was  made 
with  intent  to  delay,  hinder,  and  defraud  creditors,  but  that 
it  was,  and  is,  constructively  fraudulent,  in  this,  that  it  was 
made  on  no  actual  valuable  consideration,  by  one  who  was 
indebted  at  the  time.  In  making  this  statement,  we  are 
simply  fortifying  the  ground  on  which  our  predecessors  based 
their  opinion,  without  intending,  at  this  time,  to  speak  of 
what  are  alleged  to  be  badges  of  fraud  attending  the  execu- 
tion of  the  mortgage. 

Another  statement  in  the  opinion  of  our  predecessors 
seems  to  have  been  made  on  a  misconception  of  the  plead- 
ings. The  statement  is  this :  "  The  denials  in  the  answers 
of  Creswell  and  Crawford  that  Creswell  is  liable  for  his  pro 
rata  share  of  the  amounts  thus  paid,  and  that  the  complain- 
ants are  not  creditors  of  Creswell,  are  mere  evasions.  Such 
testimony  was  properly  disregarded  by  the  chancellor. 
These  denials  must  have  been  made  upon  a  misconception, 
both  of  the  facts  of  the  case,  and  of  the  law."  Creswell's 
denial,  after  admitting  the  co-suretyship,  and  the  several 
sums  paid  by  complainants,  as  alleged,  is  in  the  following 
language  :  "  But  denies,  as  he  is  advised,  informed,  and  be- 
lieves, that  the  said  complainants  are  creditors  of  this  defend- 
ant, to  the  extent  alleged  in  said  bill."  Crawford's  is  in  the 
following  language  :  "  But  denies,  as  he  is  advised,  informed 
and  believes,  that  said  complainants  are  creditors  of  said  S. 
L.  Creswell,  to  the  extent  alleged  in  said  bill.'.'  In  connec- 
tion with  these  denials,  each  of  said  defendants  states,  on 
information  and  belief,  that  of  the  sums  alleged  in  the  bill 
to  have  been  paid  by  complainants  severally  on  account  of 
their  said  co-suretyship,  Kirksey  has  been  re-imbursed  by 
another  co-surety  $3,400,  and  Coleman  $1,400.  If  this  be 
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true,  Creswell  was  not  indebted  to  the  complainants  "  to  the 
extent  alleged  in  said  bill." 

When  this  cause  was  remanded  to  the  Chancery  Court,  each 
party  took  a  considerable  volume  of  testimony,  and  the  cause 
was  again  submitted  to  the  chancellor  for  decree,  on  plead- 
ings and  proofs.  In  a  most  elaborate  opinion,  the  chancellor 
again  declared  the  deed  of  October  4th,  1866,  fraudulent  and 
void.  In  his  opinion,  we  regret  to  note  that  the  chancellor 
allowed  himself  to  be  drawn  into  the  utterance  of  expressions, 
which  scarcely  fall  within  the  pale  of  legal  terminology.  The 
veheme'nce  of  fervid  composition,  we  suppose,  led  him 
astray. 

The  chancellor  ruled,  that  this  court  had  reversed  his 
former  decree  only  in  part,  and  had  affirmed  it,  in  so  far  as 
it  had  pronounced  the  mortgage  to  Crawford  and  Webb 
fraudulent.  He  thereupon  ordered  that  Crawford,  who  had 
received  the  fund  originally,  should  pay  it  into  court,  with 
interest,  by  a  given  day ;  and  in  default  thereof,  that  execu- 
tion should  issue  for  its  collection,  against  him  and  his  sure- 
ties on  his  super sedeas  bond,  given  in  the  former  appeal  to 
this  court. 

We  have  not  before  us  the  supersedeas  bond  given  in  that 
case,  and  hence  can  not  affirm  what  its  conditions  are.  It 
must  have  been  given  under  one  or  the  other  of  sections  3927 
or  3928  of  the  Code  of  Alabama  of  1876.  Such  bonds  usually 
contain  the  condition,  "  to  prosecute  the  appeal  to  effect,  and 
to  satisfy  such  judgment  as  the  Supreme  Court  may  render 
in  the  premises."  We  have,  above,  shown  the  language  of 
this  court,  in  the  opinion  reversing  the  decree  of  the  chan- 
cellor. In  the  certificate  of  reversal,  sent  from  this  court  to 
the  court  below,  the  clerk  of  this  court  certified,  that  it  was 
"considered  by  our  Supreme  Court,  on  the  20th  day  of  June, 
1872,  that  said  judgment  of  said  Chancery  Court  be  reversed 
and  annulled,"  *  *  and  that  said  appellees,  Kirksey  and 
Coleman,  pay  the  costs  accruing  on  said  appeal  in  said  Su- 
preme Court,  and  in  the  court  below."  These  certificates 
usually  employ  the  substance,  if  not  the  very  language  in 
which  the  judgment  of  this  court  is  rendered ;  and  we  sup- 
pose the  clerk  did  so  in  this  instance. 

[2.]  There  is  nothing  in  the  judgment,  or  action  of  this 
court,  which  justified  that  part  of  the  chancellor's  decree, 
noted  above.  The  decree  of  the  chancellor  was  in  no  sense 
affirmed.  If  it  had  been,  this  court  would  have  proceeded 
to  render  such  judgment  against  the  sureties  as  the  law 
authorizes,  and  Avould  have  adjudged  costs  against  the  appel- 
lant. This  court  alone  has  authority  to  render  summary 
judgments  against  sureties  on  appeal  or  supersedeas  bonds, 
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returnable  to  this  court. — Code  of  Alabama,  §  3941.  When 
the  supersedeas  bond  does  not  fall  under  the  influence  of  sec- 
tions 3941-2,  the  remedy  for  its  breach  is  a  suit  at  law  on 
the  bond.  This  part  of  the  decree  of  the  chancellor  must  be 
reversed. — See  Hughes  v.  Hatcliett,  at  the  present  term. 

[3.]  We  propose,  in  the  next  place,  to  consider  that  fea- 
ture of  this  case,  which  charges  that  the  absolute  deed  from 
Creswell  to  Crawford  was  made  with  intent  to  delay,  hinder 
and  defraud  the  creditors  of  Creswell.  The  pleadings  are 
exceedingly  well  drawn.  After  charging  the  relationship  of 
the  parties,  the  insolvency  of  Creswell,  that  many  suits  were 
pending  against  him,  and  court  about  to  sit  at  which  judg- 
ments would  be  rendered  against  him,  and  denying  that  there 
was  any  valuable  consideration  for  the  deed,  the  bill  pro- 
ceeds as  follows  :  ''If  the  consideration  recited  in  said  deed 
was  really  paid,  or  if  the  said  Creswell  was  really  indebted  to 
said  Crawford,  to  the  amount  recited  as  the  consideration, 
said  deed  was  made  upon  a  secret  trust,  agreed  upon  between 
them,  that  said  Creswell  should  redeem  or  re-purchase  the 
property  conveyed,  on  some  terms  or  other,  or  should  remain 
in  possession  and  use  of  said  property  on  some  terms  or 
other,  for  his  own  benefit ;  or  upon  some  other  secret  trust, 
known  to  them,  but  unknown  to  your  orators." 

Fraud  vitiates  all  transactions,  even  the  most  solemn. 
The  fraud  which  will  avoid  sales  and  conveyances,  as  being 
made  to  the  prejudice  of  creditors,  is  either  constructive  or 
actual.  Constructive  fraud  is  when  one,  who  is  indebted, 
disposes  of  his  property  to  another  by  gift,  or  on  considera- 
tion not  deemed  valuable  in  law.  /  Under  our  decisions,  such 
disposition  is  constructively  fraudulent,  as  against  the  exist- 
ing debts  of  the  grantor,  no  matter  how  innocent  or  merito- 
rious the  motive  with  which  it  is  made,  or  how  inconsidera- 
ble a  part  of  the  grantor's  property  is  thus  disposed  of. 
Debtors  must  be  just  before  they  are  generous,  has  been  the 
lifetime  language  of  this  court.— 2  Brick.  Dig.  14,  §  10 ;  Ib. 
16,  §  45  ;  Ib.  17,  §§  57,  58,  59 ;  Ib.  21,  §§  100  et.  seq. ;  Spencer 
v.  Godwin,  30  Ala.  355  ;  Miller  v.  Thompson,  3  For.  196.  But, 
when  property  is  purchased  from  the  debtor,  and  a  valuable 
consideration  paid  for  it,  a  different  rule  prevails.  The  ques- 
tion of  intent  then  becomes  a  material  inquiry.  If  there  be 
no  fraudulent  design,  or  secret  trust,  such  sales  are  upheld. 
But,  if  there  be  a  secret  trust,  or  the  sale  or  conveyance  be 
made  with  intent  to  delay,  hinder,  or  defraud  creditors, 
either  of  these  will  set  the  conveyance  aside,  if  assailed  by  a 
creditor,  notwithstanding  there  may  be  a  full  consideration 
paid  for  the  property.  This  is  what  the  law  calls  actual 
fraud.— Code  of  Alabama,  1876,  §§  2120,  2124,  2125 ;  Cum- 
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mings  v.  McCuUough,  5  Ala.  324;  Carter  v.  Castleberry,  Ib.  277; 
Patterson  v.  Campbell,  9  Ala,  933 ;  Elliott  v.  Horn,  10  Ala.  348 ; 
McGuire  v.  Miller,  15  Ala.  394;  Wiley,  Banks  &  Co.  v.  Knight, 
27  Ala.  336 ;  Reynolds  v.  Welch,  47  Ala.  200 ;  1  Brick.  Dig. 
132,  §  123. 

[3.J  Another  distinction  has  grown  up  ;  namely,  between 
sales  and  conveyances  made  in  payment  of  an  antecedent 
debt,  and  those  made  on  a  new  consideration,  paid  or  prom- 
ised. Each  of  these  classes  of  conveyance  has  privileges 
and  rights,  not  enjoyed  by  the  other.  •  First,  as  to  sales  upon 
a  new  consideration,  and  not  in  payment  or  security  of  an 
antecedent  debt:  If  the  seller  be  insolvent,  or  in  failing  cir- 
cumstances, and  the  purchaser  knows,  or  is  in  possession  of 
information  reasonably  calculated  to  stimulate  inquiry,  and 
which,  if  followed  up,  would  lead  to  the  discovery  that  the 
purpose  of  the  seller  is  to  put  his  property  beyond  reach,  or 
otherwise  to  delay,  hinder  or  defraud  his  creditors ;  then,  a 
purchase  under  these  circumstances,  though  full  considera- 
tion is  paid,  is  invalid  as  against  creditors.  But,  if  the  pur- 
chase be  made  without  such  knowledge,  and  without  such 
information  as  reasonably  to  put  him  on  inquiry,  he  acquires 
a  good  title,  no  matter  how  fraudulent  the  intent  of  the  seller. 
There  is  this  qualification,  however.  If  the  purchaser,  before 
full  payment,  is  chargeable  with  knowledge  of  the  fraudulent 
intent  of  the  seller,  he  is  not  permitted  to  make  further  pay- 
ments to  the  seller,  but  must  withhold  the  same  for  the  par- 
amount claims  of  his  creditors. — Hall  v.  Heydon,  41  Ala.  242  ; 
2  Brick.  Dig.  18,  §§70,  71;  Tatum  v.  Hunter,  14  Ala.  557; 
Cummings  v.  McCuUough,  5  Ala.  324;  Green  v.  Tanner,  8  Mete. 
Mass.  411. 

Second,  When  the  sale  is  in  payment  of  an  antecedent 
debt.  Our  statutes  have  not  gone  the  length  of  declaring 
that  an  insolvent  debtor,  or  one  in  failing  circumstances,  shall 
not  give  a  preference  in  the  payment  of  his  debts.  If  there 
be  no  secret  trust,  or  benefit  or  reservation,  reserved  to  the 
grantor,  an  actual  sale  made  by  such  debtor,  at  a  fair  and 
reasonable  price,  will  be  upheld,  although  it  be  known  to 
both  contracting  parties  that  such  sale  will  leave  the  debtor 
unable  to  pay  his  other  debts.  This  is  one  of  the  inevitable 
consequences  of  allowing  a  failing  debtor  to  give  preferences. 
The  fraud  which  vitiates  a  sale  by  an  insolvent  debtor  to  a 
preferred  creditor,  is  unlike  that  of  a  sale  for  a  new  consid- 
eration paid.  It  is  an  attack  upon  the  sale  itself,  as  an  ac- 
tual transfer  of  the  property  and  its  title,  or  upon  the  suffi- 
ciency or  bona  fides  of  the  consideration.  Simulation,  secret 
trust—these  are  the  defects  which  usually  avoid  sales  made, 
or  pretended  to  be  made,  by  a  debtor  in  failing  circumstances, 
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to  a  preferred  creditor.  Such  was  the  taint  in  the  contract 
which  was  declared  void  in  Twyne's  case.  We  do  not,  how- 
ever, intend  to  deny  that  simulation  and  secret  trust  some- 
times accompany  sales  made  ostensibly  for  a  present  new 
consideration.  All  we  mean  to  affirm  is,  that  when  an  in- 
solvent debtor  goes  through  the  form  of  a  sale  to  a  preferred 
creditor,  but  really  intends  thereby  to  defraud  his  creditors, 
simulation  is  usually  resorted  to,  to  cover  up  the  secret  trust 
by  which  he  proposes  to  secure  a  benefit  to  himself.  If  there 
be  a  real  debt,  and  real  transfer  of  the  title  and  use  of  prop- 
erty in  its  payment,  at  a  fair  price,  and  in  good  faith,  press- 
ing importunity  on  the  part  of  the  creditor  to  procure  its  ex- 
ecution will  not  avoid  the  deed,  although  the  debtor  be 
known  to  be  insolvent,  and  the  known  effect  of  the  convey- 
ance is  to  leave  the  debtor  without  property  to  pay  his  other 
debts,  To  hold  otherwise,  would  be  to  declare  that  the 
vigilant  creditor,  who  stipulates  for  security  of  his  claim 
against  a  failing  debtor,  loses  his  claim  by  attempting  to 
save  it.  We  wish  not  to  be  misunderstood.  The  creditor 
must  not  go  beyond  the  permissible  purpose  of  securing  his 
own  demand.  If  he  go  beyond  this,  and  secure  a  benefit  to 
the  debtor,  he  will  thereby  violate  both  the  letter  and  spirit 
of  the  statute,  and  his  conveyance  will  be  set  aside  for  the 
fraud. — Code  of  Alabama,  §§  2120,  2125  ;  Robinson  v.  Ripley, 
2  Stew.  86 ;  Stover  v.  Harrington,  1  Ala.  142 ;  Montgomery  v. 
Kirlcsey,  26  Ala.  172 ;  Johnson  v.  Thweatt,  18  Ala.  741 ;  King 
v.  Kenan,  38  Ala.  63. 

In  Holbird  v.  Anderson,  5  T.  B.  235,  the  case  was  this  :  "  In 
Easter  term,  1791,  Shepherd  obtained  a  judgment  against 
Charter,  who  brought  a  writ  of  error,  and  delayed  execution 
until  Easter  term,  1792,  when  the  judgment  was  affirmed  in 
the  Exchequer  Chamber.  On  the  7th  May,  the  costs  in  that 
suit  were  taxed ;  and  on  the  same  day,  Charter  wrote  a  letter 
to  Shepherd,  requesting  further  time,  which  was  refused. 
On  the  8th  May,  Charter,  knowing  Shepherd's  intention  to 
take  out  execution,  which  he  was  entitled  to  sue  out  that 
day,  went  to  the  plaintiff,  Holbird,  who  was  a  creditor  of  his, 
informed  him  of  his  situation,  and  executed  a  warrant  of  at- 
torney to  confess  judgment,  on  which  judgment  was  immedi- 
ately entered  up,  and  execution  sued  out,  and  delivered  to 
the  sheriff  two  hours  before  Shepherd's  execution  reached 
the  sheriff's  office."  The  question  was,  whether  Shepherd's 
or  Holbird's  execution  had  the  prior  claim ;  and  it  arose  on 
a  suit  by  Holbird  against  the  sheriff.  It  was  contended  for 
Shepherd,  that  this  was  an  undue  preference  given  by  Char- 
ter to  Holbird,  for  the  purpose  of  defeating  Shepherd's  ex- 
ecution, and  that  the  warrant  of  attorney  given  to  Holbird 
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was  fraudulent  and  void  by  the  statute  13  Eliz.  ch.  5.  It  is 
known  that  the  statute  13  Eliz.,  on  the  question  we  are  con- 
sidering, is,  in  substance,  the  same  as  our  statute  against 
fraudulent  conveyances.  Twynes  case  arose  under  that  stat- 
ute, and  was  decided  soon  after  its  enactment. 

The  case  went  before  the  court  of  King's  Bench,  and  the 
leading  opinion  was  delivered  by  Lord  KENYON.  He  said  : 
"  There  was  no  fraud  in  this  case.  The  plaintiff  was  pre- 
ferred by  his  debtor,  Charter,  not  with  a  view  of  any  benefit 
to  the  latter,  but  merely  to  secure  the  payment  of  a  just  debt 
to  the  former,  in  which  I  see  no  iUegality  or  injustice.  The 
words  of  the  statute,  13  Eliz.,  do  not  apply  to  this  case  ;  for 
this  warrant  of  attorney  was  given  on  a  good  (valuable?) 
consideration ;  and  the  other  words  in  the  act,  'bona  fide,'  only 
apply  to  those  cases  where  possession  is  not  delivered,  or 
where  it  is  merely  colorable."  ASHHURST  and  BULLEB,  JJ., 
concurred. 

In  Burrill  on  Assignments,  3d  ed.  §  13,  it  is  said :  "  The 
right  to  prefer  one  creditor  over  another  in  these  convey- 
ances, by  priority  of  payment,  which  amounted  in  many 
cases  to  the  absolute  exclusion  of  non-preferred  creditors, 
was  universally  recognized."  He  was  speaking  of  assign- 
ments of  property  in  trust. 

The  case  of  Cavanhovan  v.  Hart,  21  Penn.  St.  495,  presented 
the  identical  question  we  are  considering,  and  draws,  in  bold 
lines,  the  distinction  we  have  attempted  to  draw.  The  court 
below  had  charged  the  jury,  "  that  though  the  debt  was  be- 
lieved by  the  jury  to  be  honestly  due,  and  a  fair  price  for  the 
land  ;  yet  the  defendant's  deed  was  void,  if  he  was  not  moved 
to  the  purchase  by  honest  and  upright  motives — that  if  John 
knew  of  William's  indebtedness  to  other  persons,  and  took 
the  property  to  place  it  beyond  their  reach — to  hinder,  delay 
and  defraud  them — it  would  taint  the  purchase  with  fraud  ; 
and  this,  whether  the  claim  for  which  he  took  it  was  true  or 
false."  In  this  case,  the  sale  was  made  to  a  brother.  The 
case  was  carried  to  the  Supreme  Court,  and  the  opinion  there 
delivered  by  the  distinguished  Chief  Justice  BLACK,  in  his 
terse  and  emphatic  style.  His*  language  is  as  follows  : 

"  If  a  debtor,  with  the  purpose  to  cheat  his  creditors,  con- 
verts his  land  into  money,  because  money  is  more  easily 
shuffled  out  of  sight  than  land,  he,  of  course,  commits  a  gross 
fraud.  If  his  object  in  making  the  sale  is  known  to  the  pur- 
chaser, and  he,  nevertheless,  aids  and  assists  in  executing  it, 
his  title  is  worthless  as  against  creditors,  though  he  may 
have  paid  a  full  price.  But  the  rule  is  different,  when  prop- 
erty is  taken  for  a  debt.  One  creditor  of  a  failing  debtor  is 
not  bound  to  take  care  of  another.  It  can  not  be  said  that 
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one  is  defrauded  by  the  payment  of  another.  In  such  cases, 
if  the  assets  are  not  large  enough  to  pay  all,  somebody  must 
suffer.  It  is  a  race  in  which  it  is  impossible  for  every  one  to 
be  foremost.  He  who  has  the  advantage,  whether  he  gets  it 
by  the  preference  of  the  debtor  or  by  his  own  superior  vigi- 
lance, or  by  both  causes  combined,  is  entitled  to  what  he 
wins,  provided  he  takes  no  more  than  his  honest  due.  To 
pay  a  creditor  his  just  debt  in  land  at  a  fair  valuation,  is  no 
more  a  fraud  upon  other  creditors,  than  to  pay  him  in  bank- 
notes or  silver  dollars.  Neither  is  it  any  worse,  or  more  fraud- 
ulent, for  a  creditor  to  secure  himself  by  taking  a  conveyance, 
than  it  would  be  to  enter  up  a  judgment.  He  gets  no  greater 
advantage  by  the  former  means  than  by  the  latter.  The 
notion  of  the  defendants  in  error  seems  to  be,  that  the  credi- 
tor of  an  insolvent  man  can  not  avoid  the  imputation  of 
fraud,  in  any  way  except  by  cheating  himself.  But  they 
themselves  did  not  act  upon  that  principle.  They  struggled 
to  get  a  lien  upon  the  very  property  in  dispute ;  and  if  they 
had  succeeded,  would  have  done  to  the  plaintiff  the  same  in- 
jury (if  it  be  an  injury)  which  he  did  to  them  by  taking  the 
conveyance.  *  *  *  A  creditor  is  not  acting  wrongly, 
when  he  receives  payment,  or  takes  security  for  his  debt, 
though  he  knows  that  other  persons,  who  have  the  same 
rights  with  himself,  may  be  less  vigilant,  or  less  fortunate. 
The  act  being  right,  no  secret  feeling  can  change  its  char- 
acter."— Estwick  v.  Cailland,  5  T.  E.  420. 

In  the  case  of  Pearson  v,  Rockhill,  4  B.  Monroe,  296,  the 
court  said :  "  The  right  of  a  debtor  to  prefer  some  of  his 
creditors,  even  by  subjecting  his  whole  property  to  their 
debts,  without  providing  at  all  for  others,  if  he  do  it  in  good 
faith,  and  not  with  a  fraudulent  view  unjustly  to  hinder  other 
creditors,  and  if  the  property  thus  conveyed  is  not  dispropor- 
tioned  to  the  debts  preferred,  is  undoubted.  *  *  *  They 
[the  preferred  creditors]  had  a  right  to  take  the  stock  of 
goods  at  fair  prices,  for  these  purposes ;  and  they  had  a  right 
to  secure  themselves  to  the  full  extent  of  their  danger,  out  of 
the  assets  'of  Pearson  &  Anderson,  though  there  were  actions 
pending  against  them  when  they  made  the  deed  of  trust  for 
that  purpose.  No  lien  had  been  created,  and  the  imrninency 
from  the  danger  to  be  apprehended  from  the  creditors,  who 
being  about  to  obtain  judgments,  on  which  the  executions 
must  be  returned  nulla  bona,  would,  by  attachment  bills,  tie 
up  the  debts  due  to  Pearson  &  Anderson,  and  prevent,  to  an 
indefinite  amount,  the  application  of  those  which  were  most, 
if  not  alone  available  to  meet  the  liabilities  of  their  securities, 
was  itself  a  justifiable  and  pressing  motive  for  their  seeking, 
and  for  their  principal's  desiring,  such  an  arrangement  as 
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would  secure    those    debts  for  which   they  were  liable." 
In  U.  S.  Bank  v.  Huth,  Ib.  423,  the  same  doctrine  is  as- 
serted, and  very  many  authorities,  English  and  American, 
cited  in  support  of  it. 

The  case  of  Marshall  v.  Hutchison,  5  B.  Monroe,  298,  was 
as  follows :  Hutchison,  being  insolvent,  was  indebted  to 
Tucker,  to  Morris,  and  to  one  Robinson,  in  sums  which,  in 
the  aggregate,  exceeded  the  value  of  Hutchison's  lands. 
Tucker  was  surety  for  the  debt  to  Robinson.  Huchison, 
Tucker  and  Morris  were  brothers-in-law.  Mrs.  Hutchison 
had  an  inchoate  right  of  dower  in  the  lands.  Huchison  sold 
these  lands  to  Tucker,  in  payment  of  these  three  debts — 
something  over  $9,000 — and  to  induce  Mrs.  Hutchison  to 
unite  in  the  conveyance  that  was  made,  he  promised  to  pay 
her  three  thousand  dollars ;  two  thousand  dollars  for  her 
dower,  and  one  thousand  dollars  as  a  gift.  This  was  entirely 
in  excess  of  the  full  value  of  the  lands.  Tucker  assumed  the 
debts  to  Morris  and  Robinson.  Other  creditors  of  Hutch- 
ison assailed  the  bona, fides  of  the  deed,  by  a  bill  in  chancery, 
which  charged  that  it  was  made  with  intent  to  delay,  hinder 
and  defraud  the  creditors  of  Hutchison.  The  court  said: 
"  It  is  true,  the  amount  stipulated  to  be  paid  Mrs.  H.  for  her 
dower,  as  well  as  the  promised  thousand  dollars,  may  have 
had  an  influence  upon  Hutchison  in  inducing  him  to  sell 
Tucker  the  land.  But  of  this  influence  we  think  the  credi- 
tors of  Hutchison  have  no  just  cause  of  complaint.  The 
doctrine  is  well  settled,  that  an  insolvent  debtor,  in  the  dis- 
position of  his  property,  has  a  right  to  discriminate  among 
his  creditors — to  provide  for  part,  to  the  entire  exclusion  of 
the  residue.  Tucker  was  paying  largely  more  for  the  land, 
with  a  perfect  title,  than  it  was  worth,  besides  the  amount  he 
paid  for  dower.  But,  independently  of  this,  Mrs.  Hutch- 
ison's right  of  dower  was  an  incumbrance  upon  the  title, 
which  she  alone  could  remove."  Speaking  of  the  charge 
made,  that  Tucker  agreed  to  pay  more  than  its  value  for  the 
dower  interest,  the  court  said  :  "  But,  even  if  it  be  conceded 
that  it  did  not  exceed  the  real  value,  still,  as  a  much  larger 
amount  besides  was  paid  the  husband  than  the  land  was 
worth,  creditors  would  have  no  right  to  complain." 

The  case  of  McMenomy  v.  Murray,  3  Johns.  Ch.  435,  was 
the  case  of  a  preference  by  an  insolvent  debtor,  given  to  one 
of  his  creditors.  The  object  of  the  bill  was  to  set  aside,  as 
fraudulent,  a  deed  and  confessed  judgment  in  favor  of  the 
preferred  creditor.  Chancellor  'Kent  said :  "  Upon  what 
grounds  can  it  be  contended  that  these  securities  were  fraud- 
ulent, within  the  statute  of  frauds?  They  were  not  made  for 
the  purpose  of  defeating  executions,  but  to  secure  the  de- 
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fendant ;  and  M.  felt  himself  under  the  most  pressing  obliga- 
tions to  give  Roosevelt  a  preference.  It  is  not  now  to  be 
denied,  as  I  have  frequently  had  occasion  to  say,  and  gene- 
rally with  regret,  that  a  debtor  in  failing  circumstances,  and 
even  avowedly  insolvent,  may  give  such  preference  ;  and  the 
only  question  is,  was  this  a  bona  fide,  or  only  a  covinous  pre- 
ference for  fraudulent  purposes  ?" 

In  Borland  v.  Mayo,  8  Ala.  104,  the  Circuit  Court  charged 
the  jury  that,  "  although  the  claimant  may  not  have  intended 
any  fraud,  or  contemplated  a  dishonest  or  fraudulent  pur- 
pose ;  yet,  if  the  object,  or  tendency  of  his  purchase,  was  to 
place  the  property  beyond  the  reach  of  Walker's  creditors, 
and  thus  hinder  and  delay  thorn,  then  the  transaction  be- 
tween claimant  and  defendant  in  execution  was  void  by  con- 
struction of  law."  It  will  be  observed  that  this  charge  ig- 
nores altogether  the  question  of  intent,  and  causes  the 
conveyance  to  fall,  if  the  effect  was  to  place  the  property  be- 
yond the  reach  of  the  grantor's  creditors.  Transfers  of 
property  change  its  ownership,  and  thereby  change  its  lia- 
bility for  debts  ;  and,  hence,  it  may  be  said  that  the  object 
and  tendency  of  such  conveyances  is,  to  place  the  property 
beyond  the  reach  of  the  creditors  of  the  grantor.  The  ruling 
of  the  court,  in  giving  this  charge,  was  reversed.  Chief-Jus- 
tice COLLTEE,  in  commenting  on  it,  said  :  "  Every  man  may 
sell  his  property  in  good  faith,  if  neither  creditor  nor  other 
person  has  a  lien  which  is  opposed  to  such  right :  and  this, 
although  the  consequence  may  be  to  defeat  creditors  in  the 
collection  of  their  demands."  See,  also,  liichards  v.  Hazzard, 
1  Stew.  &  For.  139,  which  asserts  the  same  principle. 

Commenting  on  a  transaction  in  which  a  failing  debtor  had 
secured  one  creditor,  a  near  relation,  leaving  his  other  debts 
unpaid,  we,  in  Young  v.  Dumas,  39  Ala.  60,  after  ascertaining 
that  the  debt  was  bona  fide  and  subsisting,  said  :  "  The  effect 
may  have  been  to  delay,  and  possibly  to  defeat  all  other 
creditors,  in  the  collection  of  their  demands,  [but  this]  can 
not,  of  itself,  avoid  the  sale."  ,  See,  also,  Tillon  v.  Britton,  4 
Halst.  121,  135. 

We  are  referred  by  appellee's  counsel  to  Pnlliam  v.  New- 
berry,  41  Ala.  168,  in  which  our  predecessors  ruled,  that  the 
Circuit  Court  erred  in  not  giving,  a  charge  asked,  in  the  fol- 
lowing language  :  "  If  the  defendants  in  attachment  were  in- 
debted to  claimant,  and  the  purchase  and  sale  between  the 
Sarties  was  intended  by  all  of  them  to  hinder,  or  delay,  or 
efraud  other  creditors,  by  securing  the  debt  of  the  claimant  as 
a  preferred  creditor,  then  the  transaction  is  fraudulent  and 
void."  The  italics  are  our  own.  In  commenting  on  this 

charge,  Chief-Justice  WALKER  seems  to  have  attached  no 
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importance  to  the  clause  we  have  italicized.  His  language  is : 
•'  The  charge  as^ed  should  have  been  given.  It  was  certainly 
neither  abstract,  nor  tending  to  mislead  If  the  purchase 
between  the  parties  was  intended  by  all  of  them  to  hinder, 
or  delay,  or  defraud  creditors,  it  surely  cannot  be  doubted 
that  the  sale  was  void  as  to  creditors.  The  in- 

tent to  defraud  creditors  will  vitiate  a  transfer  of  property, 
although  made  upon  valuable  consideration." 

In  his  reply  to  the  petition  for  a  rehearing,  Chief-Justice 
WALKER  still  makes  no  allusion  to  the  part  of  the  charge  we 
have  italicized,  and  we  are  convinced  that  his  statement  of 
it,  copied  above,  contains  all  he  deemed  important.  Thus 
construed,  there  can  be  no  question  that  he  stated  the  legal 
principle  correctly.  We  should  do  his  opinion  injustice,  if 
we  were  to  place  a  construction  on  the  charge  different  from 
his,  and  write  him  down  as  affirming  what  he  never  intended 
to  affirm.  He  did  not  intend  to  say  that  the  mere  effect  of 
defeating  one  creditor,  by  preferring  another,  would  be  a 
fraud  on  the  creditor  defeated.  If  he  had  done  so,  he  would 
have  overruled  Borland  v.  Mayo,  and  Young  v.  Dumas,  supra. 
This  he  could  not  have  intended,  for  he  quoted  each  of  them 
without  dissent,  and  drew  a  distinction  between  those  cases 
and  the  case  in  hand. 

If  the  charge  in  Pulliam  v.  Newberry  asserts  the  propo- 
sition, that  a  deed  from  debtor  to  creditor,  which  secures  a 
preference  over  other  creditors,  operates,  per  se,  to  hinder, 
delay,  or  defraud  such  non-preferred  creditors,  and  is  there- 
fore void,  it  is  not  in  harmony  with  any  of  our  other  decis- 
ions ;  and,  with  such  construction,  we  could  not  follow  it. 
Differing  from  our  predecessors,  we  think  the  charge  asked 
in  that  case  was,  at  least,  calculated  to  mislead  the  jury,  and 
that  it  should  not  have  been  given. 

[5.]  It  is  contended  for  appellees,  that  the  present  deed 
should  be  declared  fraudulent,  because  Creswell,  the  grantor, 
was  permitted  to  remain  in  possession  of  the  property  for 
several  years  after  the  deed  was  executed.  In  fcwynefs  case, 
3  Hep.  81,  the  main  ground  on  which  Twyne  was  adjudged 
guilty  was  that,  notwithstanding  Pierce  had  executed  to  him 
an  unconditional  deed  of  bargain  and  sale,  still  Pierce  was 
permitted  to  remain  in  the  possession,  use,  and  enjoyment  of 
the  property.  No  explanation  appears  to  have  been  offered 
of  this  continued  possession  of  Pierce.  This  led  the  Court 
of  Star  Chamber,  in  which  the  trial  was  had,  to  infer  that 
there  was  a  secret  trust  for  the  benefit  of  Pierce,  notwith- 
standing there  was  a  bona.  fide  debt  from  Pierce  to  Twyne,  in 
payment  of  which  it  was  alleged  the  conveyance  was  made. 
This  rule  was  evidently  a  stern  one ;  but  it  was  stern  in  favor 
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of  honesty  and  the  payment  of  debts.  It  doubtless  worked 
oppressively  in  some  instances,  but  the  general  result  was 
good.  It  greatly  hindered  and  obstructed  the  making  of 
fraudulent  conveyances  in  secret  trust,  by  withholding  from 
parties  the  fruits  which  would  result  from  their  successful 
execution.  It  is,  perhaps,  to  be  lamented  that  the  rule  was 
ever  departed  from.  It  is,  however,  not  the  rule  of  this 
State.  Such  continued  possession  in  the  grantor  is,  at  most, 
only  prima  facie  evidence  of  fraud,  and  may  be  rebutted  or 
explained  by  proof ;  and  proof  of  a  bona  fide  contract  of 
hiring,  or  lease,  will,  as  a  general  rule,  repel  the  presumption 
of  fraud. —  Upson  v.  Raiford,  29  Ala.  188 ;  Millard  v.  Hall,  24 
Ala.  209 ;  Mayer  v.  Clark,  40  Ala,  259  ;  Hobbsv.  Bibb,  2  Stew. 
54 ;  Noble  v.  Gunter,  16  Ala.  77  ;  Andrews  v.  Jones,  10  Ala.  400. 
[6.]  It  is  also  objected  against  the  bona  fides  of  this  deed, 
that  the  debtor  and  creditor  resorted  to  undue  and  unusual 
particularity,  in  consummating  their  contract ;  that  they  pro- 
cured two  of  their  neighbors  to  appraise  the  property,  and 
not  only  to  witness  the  execution  of  the  deed,  but  to  witness 
the  receipt  and  cancellation  of  the  indebtedness  from  Ores- 
well  to  Crawford.  This  very  great  and  unusual  particularity, 
it  is  contended,  furnishes  badges  of  fraud.  Circumstanced 
and  related  as  these  parties  were,  it  was  very  natural  they 
should  expect  that,  when  the  fact  of  the  conveyance  was 
made  known,  it  would  produce  a  sensation  among  the  non- 
preferred  creditors,  if  not  provoke  litigation  to  set  it  aside. 
That  Creswell's  creditors  had  become  alarmed  as  to  his  con- 
dition and  prospective  solvency,  is  shown  by  the  fact  that 
Coleman  himself  had  requested  of  him  that  he  should  be 
made  safe  by  a  mortgage.  Had  this  request  been  acceded 
to,  it  is  quite  certain  that  the  other  creditors,  who  were  not 
secured,  would  have  been  dissatisfied  ;  and,  instead  of  having 
him  actor,  in  attacking  as  fraudulent  the  conveyance  made 
to  another,  he  might  have  been  defendant,  endeavoring  to 
maintain  the  bona,  fides  of  a  similar  preference  given  to  him- 
self. When  a  failing  debtor  pays  or  secures  one  or  more 
creditors,  at  the  expense  of  others,  it  is  human  nature  that 
the  non-secured  creditors  should  feel  aggrieved.  But  this  is 
one  of  the  inevitable  results  of  allowing  a  failing  debtor,  who 
cannot  meet  all  his  liabilities,  to  prefer  whom  he  will  pay. 
After  a  transaction  is  consummated,  ingenious  counsel  can 
always  point  out  objections  to  the  manner  of  its  doing.  If 
done  quietly,  and  without  witnesses,  then  the  complaint  is 
that  it  was  secretly  done.  If  unusual  publicity,  or  particu- 
larity, characterize  the  transaction,  then  this  is  urged  as  a 
badge  of  fraud.  We  submit  if  this  does  not  savor  of  the 
water-test,  which,  in  former  years,  was  wont  to  be  applied  to 
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those  suspected  of  witchcraft.  If  they  sank,  they  were  inno- 
cent ;  but  then  they  incurred  great  hazard  of  losing  their 
lives  by  drowning.  If  they  swam,  they  were-adjudged  witches, 
and  perished  at  the  stake.  It  was  simply  a  chance  game  as 
to  the  manner  of  their  taking  off.  In  Twyne's  case,  supra,  it 
was  said,  "  When  any  gift  shall  be  to  you  in  satisfaction  of  a 
debt,  by  one  who  is  indebted  to  others  also  :  1.  Let  it  be 
made  in  a  public  manner,  and  before  the  neighbors,  and  not 
in  private,  for  secrecy  is  a  mark  of  fraud.  2.  Let  the  goods 
and  chattels  be  appraised  by  good  people  to  the  very  value, 
and  take  a  gift  in  particular  in  satisfaction  of  your  debt." 
The  appraisement  in  the  present  case  was  made  by  two  per- 
sons living  in  the  vicinage,  and  there  is  no  attack,  either  in 
the  proof,  or  in  the  argument,  on  the  fairness  of  the  valua- 
tions, or  the  intelligence  and  good  character  of  the  valuers. 

Much  is  said  of  secrecy,  prevarication,  and  fraudulent  con- 
duct, alleged  to  have  been  practiced  on  5th  October,  1866. 
We  deem  it  unnecessary  to  comment  on  this  ;  for,  if  true,  it 
only  affects  the  execution  of  the  mortgage,  which,  in  this 
connection,  is  out  of  view.  It  can  exert  no  influence  on  the 
bona  fides  of  the  deed,  which  had  been  executed  the  day 
before. 

We  do  not  think  the  complainants  below  have  strength- 
ened their  case  by  the  testimony  taken.  On  the  contrary, 
we  think  the  entire  record,  as  now  presented,  makes  a 
stronger  case  in  support  of  the  deed  of  October  4th,  1866, 
from  Creswell  to  Crawford,  than  was  made  by  the  pleadings 
alone,  when  the  case  was  here  before.  We  have  carefully 
considered  the  decision  of  our  predecessors,  made  on  the 
former  hearing  of  this  cause  (50  Ala.  590),  and,  with  them, 
affirm  the  validity  and  bona  fides  of  the  deed  from  Creswell  to 
Crawford.  The  chancellor  erred  in  decreeing  otherwise. 
See,  also,  Carter  v.  Happel,  49  Ala.  539. 

[7.]  Do  the  deed  to  Crawford,  of  October  4th,  1866,  and 
the  mortgage  to  Crawford  and  Webb  of  October  5th,  1866, 
collectively  constitute  a  general  assignment,  under  section 
2126  of  the  Code  of  Alabama  ?  When  this  case  was  formerly 
in  this  court,  it  was  decided  that  they  do  not,  as  we  have 
before  stated.  We  concur  with  our  predecessors  in  this 
view.  The  deed  to  Crawford  being  bonajide  when  executed, 
and  vesting  the  title  in  him  to  the  property  therein  con- 
veyed, we  cannot  hold  that  the  mortgage,  made  subsequently, 
at  the  request  of  Webb,  even  if  it  had  conveyed  all  the  re- 
maining property  to  Creswell,  could  have  the  effect  of 
converting  the  deed  to  Crawford  into  a  general  assignment. 
Deeds  of  bargain  and  sale  proper,  and  assignments,  have 
very  different  properties  and  aims.  By  the  one,  Crawford 


302  SUPKEME  COUKT  [Dec.  Term, 

[Crawford  et  al.  v.  Kirksey  et  al.  ] 

sought  and  obtained  the  absolute  title  to  property.  By  the 
other,  Webb  sought  and  obtained  security  against  a  liability, 
supposed  to  be  continuing.  And  while  we  are  not  inclined 
to  draw  nice  distinctions  between  assignments  and  mort- 
gages, or  to  apply  technical  rules  in  the  construction  of 
section  2126,  Code  of  Alabama,  which  section  we  think 
highly  beneficial  in  its  policy,  we  think  we  should  stretch  it 
beyond  the  intention  of  the  law-makers,  if  we  hold  that  it 
embraces  this  deed,  which  has  none  of  the  ear-marks  of  an 
assignment  in  it. — See  Holt  v.  Bancroft,  30  Ala.  193 ;  Price  v. 
Mazange,  31  Ala.  701 ;  Warren  v.  Lee,  31  Ala.  440 ;  Longmire 
v.  Goode,  38  Ala.  577 ;  Tillon  v.  Britton,  4  Halst.  121,  136 ; 
Meredith  Manfacturing  Co.  v.  Smith,  8  N.  H.  347 ;  Low  v. 
Wyman,  Ib.  536  ;  Danforth  v.  Dent,  5  Foster,  155  ;  Burrill  on 
Assignments,  3  ed.  §  4  ;  Fairbanks  v.  Haynes,  23  Pick.  323 ; 
Housatonic  Bank  v.  Martin,  1  Mete.  Mass.  294 ;  Bates  v.  Coe, 
10  Conn.  280 ;  Lamson  v.  Arnold,  19  Iowa,  480. 

[8.]  Having  ascertained  that  the  deed  to  Crawford  is  a 
valid  conveyance,  and  that  the  mortgage  to  Crawford  and 
"Webb  is  constructively  fraudulent  and  inoperative,  and  that 
the  two  instruments  do  not  together  constitute  a  general  as- 
signment ;  the  remaining  questions  are,  whether  there  is  any. 
and  what  liability,  on  Crawford,  growing  out  of  the  mort- 
gage, which  we  have  declared  fraudulent.  We  confine  our- 
selves to  liabilities  resting  on  him,  because  Webb  never  was 
in  possession  of  any  of  the  mortgaged  property,  or  its 
proceeds. 

As  we  said  in  the  opening  of  this  opinion,  the  original  bill, 
filed  February  14th,  1868,  does  not  charge  that  the  mortgage 
was  fraudulent,  and  does  not  assail  it  for  any  alleged  bad 
faith  in  its  execution.  The  only  complaint  made  of  it  is,  that 
it  and  the  deed  to  Crawford,  taken  together,  constitute  a 
general  assignment;  and  the  only  prayer  for  relief,  based 
upon  it,  is,  that  the  two  conveyances  be  administered  to- 
gether as  a  general  assignment.  The  original  bill  makes  no 
allusion  to  the  sale  of  the  house  and  lot  to  Mrs.  Jolly,  or  to 
the  proceeds  thereof.  The  mortgage  conveys  only  the  tract 
of  land,  containing  about  42  acres,  known  as  the  Gordon 
land,  and  the  then  growing  or  ungathered  cotton  crop  of 
said  Creswell.  No  mention  is  made  in  the  mortgage  of  the 
house  and  lot  sold  to  Mrs.  Jolly,  or  of  the  proceeds  thereof. 
The  amended  bill,  filed  November  28,  1868,  contains  the  first 
charge  that  the  mortgage  is  fraudulent.  It  also  brings  to 
view  the  said  sale  to  Mrs.  Jolly,  and  charges  that  it  too  was 
fraudulent ;  and  avers  that  the  money  received  from  her  was 
paid  to  Crawford  or  Webb.  Said  amended  bill  seeks  to  hold 
the  mortgagees  accountable  in  this  suit,  for  the  moneys  so 
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received  for  the  cotton,  and  for  the  lot  sold  to  Mrs.  Jolly ; 
and  also  seeks  to  condemn  the  Gordon  lands  of  42  acres, 
conveyed  by  the  mortgage,  on  the  same  ground  of  fraud  in 
its  execution. 

Long  before  the  filing  of  the  amended  bill,  to-wit,  in 
March,  1868,  Crawford,  having  ascertained  that  no  liability 
rested  on  him  and  Webb  by  virtue  of  the  administration 
bonds,  paid  over  to  Creswell  the  proceeds  of  the  cotton,  and 
of  the  lot  sold  to  Mrs.  Jolly.  The  Gordon  land  of  42  acres 
then  remained  unsold ;  but  in  1869,  after  Crawford  and  Webb 
has  answered  the  original  and  first  amended  bills,  the  Gor- 
don land  was  sold  by  the  sheriff,  and  purchased  and  paid  for 
by  Crawford.  The  judgment  under  which  this  land  was  sold 
had  no  execution  lien  which  antedated  the  filing  of,  and  an- 
swers to  the  first  amended  bill. — See  Dane  v.  Me  Arthur,  at 
the  present  term. 

If  the  deed  and  mortgage  in  the  present  case  had  been  de- 
clared a  general  assignment,  there  is  no  question  that  all  the 
property  conveyed  by  each  would  have  been  held  to  be  in 
gremio  legis,  from  the  time  of  the  service  of  summons  under 
the  original  bill — February  17,  1868.  Crawford  would  then 
have  been  held  accountable  for  any  portion  of  it  which  he 
afterwards  permitted  to  pass  from  his  hands.  Against  such 
claim  and  such  result,  he  would  be  adjudged  to  have  parted 
with  the  fund  in  his  own  wrong.  The  law  would  not  tolerate 
such  trifling  with  its  process.  But  the  two  conveyances  are 
not  a  general  assignment,  and  hence  this  rule  does  not  apply. 

The  only  claim  which  complainants  can  assert  to  the 
property  described  in  the  mortgage,  and  to  the  money  re- 
ceived from  Mrs.  Jolly,  is  under  their  first  amended  bill. 
This  contains  the  first  notice  to  defendants — the  first  aver- 
ment, on  which  complainants  can  base  a  claim  "to  subject  to 
the  payment  of  their  debts  property  which  has  been  fraud- 
ulently transferred,  or  attempted  to  be  fraudulently  conveyed 
by  their  debtor."— Code  of  Ala.  §  3886.  The  filing  of  such 
bill,  and  notice  of  it,  actual  or  constructive,  fastened  a  lien 
on  all  property  then  held  by  defendants  under  fraudulent  or 
voluntary  conveyance  or  pledge,  which  the  bill  sought  to 
condemn.  This  lien  would  prevail  over  all  other  liens 
^or  titles,  afterwards  accruing.  But  such  lien  can  have  no 
relation  back. — See  Darqan  r.  ir«rin</,  11  Ala.  988;  Eaton  v. 
Patterson,  2  Stew.  &  For.  9 ;  Bnrdine  v.  Maltbie,  3  Stew.  & 
For.  417  ;  Holt  v.  Bancroft,  30  Ala.  193. 

Under  these  rules,  the  complainants  cannot  hold  Crawford 
responsible  for  the  proceeds  of  the  cotton  conveyed  in  the 
mortgage,  nor  for  the  moneys  received  from  Mrs.  Jolly.  The 
42  acres,  known  as  the  Gordon  land,  and  reasonable  rent 
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therefor  since  it  passed  under  the  control  of  Crawford,  the 
complainants  are  entitled  to. 

The  decree  of  the  Chancery  Court  is  reversed,  and  this 
court,  proceeding  to  render  the  decree  which  that  court 
should  have  rendered,  doth  order  and  decree,  that  the  said 
land,  known  as  the  Gordon  land,  is  subject  and  liable  to  the 
claim  of  complainants ;  and  the  register  of  said  court,  after 
giving  the  notice  required  in  sheriff's  sales  of  lands,  will  sell 
the  same  before  the  door  of  the  court-house  in  Greene 
county,  on  the  first  Monday  of  a  month,  to  the  highest  bidder 
for  cash,  make  proper  conveyance  to  the  purchaser,  and  put 
him  in  possession.  Of  the  proceeds,  he  will  pay  the  costs 
hereinafter  adjudged  against  the  complainants  ;  and  any  bal- 
ance he  will  report  to  the  Chancery  Court,  for  directions  as 
to  its  application.  He  will  report  his  sale  to  the  Chancery 
Court  for  confirmation.  And  all  title  held  or  claimed  in  and 
to  said  lands,  by  any  of  the  defendants  to  this  suit,  is 
divested  out  of  them,  and  vested  in  such  purchaser,  when 
the  sale  shall  have  been  confirmed.  It  is  referred  to  the 
register  to  take  proof,  and  report  to  the  Chancery  Court  a 
proper  rent  of  said  Gordon  land,  for  each  year  since  the  same 
passed  under  the  control  of  said  Crawford,  charging  interest 
upon  each  annual  renting  until  the  coming  in  of  the  report, 
but  allowing  him  credit  for  all  taxes  paid ;  and  to  this  end 
he  is  allowed  to  use  the  proofs  on  file,  to  re-examine  wit- 
nesses heretofore  examined,  and  to  hear  any  legal  testimony 
that  may  be  offered.  Let  the  costs  of  this  appeal  in  this 
court,  and  in  the  court  below,  be  paid  by  the  appellee ;  the 
costs  in  the  Chancery  Court  to  be  taxed  by  the  register,  ex- 
clusive of  costs  of  appeal,  to  be  paid,  four-fifths  by  the 
complainants,  and  one-fifth  by  James  Crawford ;  the  costs  of 
executing  the  reference  hereinabove  ordered,  to  be  paid  by 
James  Crawford ;  and  the  bill  in  this  cause,  so  far  as  it  seeks 
relief  other  than  that  hereinabove  granted,  is  hereby  dis- 
missed. All  other  questions  are  reserved  for  decision  by  the 
chancellor. 
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Giovanni  v.  First  National  Bank  of 
Montgomery. 

Action  for  Damages  against  Plaintiffs  in  Attachment,  for  Sale 
of  Exempt  Property. 

1.  Claim  of  exemption  in  partnership  property. — Partners  can  not,  during  the 
existence  of  the  partnership,  claim  an  individual  exemption  in  partnership 
property,  when  token  under  legal  process  for  partnership  debts.  (Overruling 
Howard  v.  Jones  &  Starke,  50  Ala.  67  ;  Dunklin  v.  Kimhall,  50  Ala.  251  ;  and 
Giovanni  v.  First  National  Sank,  51  Ala.  177,  fr  far  as  it  follows  those  cases. ) 

APPEAL  from  the  City  Court  of  Montgomery. 

Tried  before  the  Hon.  JOHN  A.  MINNIS. 

This  action  was  brought  by  the  appellant  to  recover  dam- 
ages for  the  seizure  and  sale  by  the  sheriff,  at  the  instance 
of  the  defendant  as  plaintiff  in  attachment,  of  certain  personal 
property  which  the  plaintiff  claimed  as  exempt  from  seizure 
and  sale  under  legal  process.  The  property  belonged  to 
Giovanni  &  Co.,  a  partnership  doing  business  in  the  city  of 
Montgomery,  composed  of  the  plaintiff  in  this  suit  and  one 
Guily ;  and  it  was  seized  by  the  sheriff  on  the  7th  January, 
1873,  under  an  attachment  for  rent  at  the  suit  of  the  defend- 
ant. Each  of  the  partners  claimed  an  exemption  in  one  half 
of  the  property,  which  was  less  than  one  thousand  dollars ; 
but  the  sheriff,  acting  under  the  instructions  of  the  attaching 
creditor,  disregarded  the  claim  of  exemption,  and  sold  the 
property.  The  partners  brought  a  joint  action  for  damages 
against  the  attaching  creditors ;  but  a  demurrer  was  sus- 
tained to  the  complaint,  on  the  ground  that  there  was  a 
rnisjoinder  of  plaintiffs ;  and  the  judgment  was  affirmed  by 
this  court  on  appeal,  as  shown  by  the  report  of  the  case, 
Giovanni  et  al.  v.  First  National  Hank,  51  Ala.  176-9.  This 
action  was  brought  after  the  decision  of  that  case,  and  was 
commenced  on  the  19th  January,  1875.  The  complaint  con- 
tained a  count  in  trover,  and  a  special  count  in  case ;  to 
which  the  defendant  pleaded  not  guilty.  On  the  evidence 
adduced,  the  court  charged  the  jury,  "  that  if  the  property 
levied  on  was  partnership  property,  and  the  debt  on  which 
the  attachment  issued  was  a  partnership  debt,  and  there  had 
been  no  settlement  of  the  partnership,  and  no  division  of  its 
property  or  assets,  or  any  part  thereof,  then  the  plaintiff 
could  not  claim  any  part  of  said  property  as  exempt :  that 

(21) 
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one  partner  can  not  claim  an  undivided  portion  of  partner- 
ship property,  as  exempt  from  levy  and  sale  to  enforce  the 
collection  of  a  partnership  debt."  This  charge,  to  which 
the  plaintiff  excepted,  is-  the  only  matter  now  assigned  as 
error. 

WINTER  &  WINTER,*  for  appellant. — The  right  of  an  indi- 
vidual partner  to  claim  an  exemption  in  partnership  proper- 
ty, as  against  partnership  debts,  is  settled  by  several  decis- 
ions of  this  court. — Howard  v.  Jones  &  Starke,  50  Ala.  47 ; 
Dunldin  v.  Kimball,  50  Ala.  251 ;  Giovanni  v.  National  Bank, 

51  Ala.  179.     These  decisions  are  founded  on  correct  legal 
principles,  and  are  sustained  by  numerous  adjudications  in 
other  States.     All  exemption  laws  are  based  on  a  principle 
of  public  policy,  which  declares  that  it  is  more  important  that 
the  means  of  subsistence  shah1  be  reserved  to  the  debtor  and 
his  family,  than  that  his  creditors  shall  be  paid ;  and  such 
laws  are  always  liberally  construed  in  favor  of  the  debtor. — 
Favers  v.  Glass,  22  Ala.  624,  and  cases  there  cited;  Webb  v. 
Edwards,  46  Ala.  17  ;  Boss  v.  Hannah,  18  Ala.  127 ;  Stewart  v, 
Brown,  37  N.  Y.  (10  Tift)  350;  Oilman  v.   Williams,  7  Wise. 
328 ;  Bevan  v.  Hayden,  13  Iowa,  122 ;  Brooks  v.  Nichols,  17 
Mich.  38.     Partnership  creditors,  as  such,  have  no  lien  on 
the  partnership  property  for  the  payment  of  their  debts. — 
Parsons  on  Partnership,  502,  note  I,  citing  numerous  author- 
ities ;  Story  on  Partnership,  509-10 ;  Clements   v,  Foster,  3 
Ired.  Eq.  213 ;  Reese  &  Heylin  v.  Bradford,  13  Ala.  846.     In 
the  absence  of  such  lien  by  creditors,  the  partners  have  an 
undoubted  right  to  sell  and  dispose  of  the  partnership  assets 
as  they  please,  or  to  divide  the  assets  among  themselves, 
leaving  the  partnership  debts  unpaid. — Ex  parte  Ruffin,  6 
Yesey,  119-26;    In  re  Downing,  1  Dillon,  33;  3  Kent,  63; 
Story's  Equity,  676;  Story  on  Partnership,  §§  362-63  ;  Eman- 
nel  v.  Bird,  19  Ala.  596;  Mayer  v.   Clark,  40  Ala.  259;  14 
Yesey,  447 ;  15  Yesey,  521 ;  3  Madd.  229.     There  is  a  broad 
distinction,  between  the  right  of  eacli  partner  to  claim  an 
exemption  out  of  partnership  assets  as  against  his  copart- 
ners, and  his  right  to  do  so,  with  the  consent  of  his  copart- 
ners, as  against  the  partnership  creditors ;  and  the  failure  to 
observe  this  distinction  has,  to  a  great  extent,  caused  the 
conflict  in  the  authorities. — Bums  v,  Harris,  67  N.  C.  140 ; 
Oilman  v.  Williams,  7  Wise.  229 ;  Raddiff  v.    Wood,  25  Barb. 

52  ;  Steivart  v.  Brown,  37  N.  Y.  350  ;  3  Neb.  261 ;  In  re  Rupp, 
4  Nat.  Bank.  Register,  95 ;  In  re.  Paries,  9  Ib.  440  ;  In  re  Rich- 
ardson &  Co.,  11  Ib.  114.     In  addition  to  these  authorities, 

*  A  printed  argument  on  the  question  was  also  submitted  by  D.  N.  Tray,  who 
was  not  of  counsel  iu  this  case. — lltp. 
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the  right  of  exemption  by  partners  has  been  sustained  by  the 
highest  courts  in  Vermont,  Iowa,  and  Arkansas. — McCary  v. 
Bixby,  36  Vermont,  254 ;  Thorn  v.  Thorn,  14  Iowa,  48 ;  Gree.ii- 
icood  v.  Maddox,  27  Ark.  648. 

D.  CLOPTON,  contra. — Partnership  property  is  not  the  sep- 
arate property  of  either  partner.  Neither  has  any  exclusive 
interest  in  it.  The  interest  of  each  partner  is  his  portion  of 
the  surplus  remaining  after  the  partnership  debts  are  paid ; 
and  any  claim  of  exemption  can  only  extend  to  this  surplus, 
when  ascertained,  after  a  settlement  of  the  partnership,  and 
the  payment  of  its  debts. — Pond  v.  Kimball,  101  Mass.  105 ; 
Burns  v.  Harris,  67  N.  0.  140 ;  Wright  v.  Pratt,  31  Wise.  104; 
In  re  Blodgett  &  Sanford,  10  Nat.  Bank.  Eegister,  145 ;  In  re 
Handlin  &  Vinneu.  12  Ib.  49 ;  In  re  Stewart  &  Newton,  13  Ib. 
295. 

^  BBICKELL,  C.  J.— In  Howard  v.  Jones  &  Starve,  50  Ala. 
67,  it  was  decided,  that  money  or  property,  belonging  to  a 
partnership,  may  be  claimed  by  the  partners  individually,  as 
exempt  from  levy  and  sale  under  process  against  them.  The 
case  was  an  action  against  partners,  for  the  recovery  of  a 
partnership  debt,  and  a  garnishment  against  one  having  in 
his  custody  partnership  funds,  exemption  of  which  the  part- 
ners claimed.  This  decision  controlled  that  of  Dunklin  v. 
Kimball,  Ib.  251,  in  which  it  was  held,  that  two  members  of 
an  insolvent  partnership,  having,  without  the  consent  or  acqui- 
escence of  a  third,  made  an  assignment  of  the  partnership 
effects,  for  the  payment  of  partnership  debts,  and  the  assignee 
having  by  sale  converted  the  effects  into  money,  the  tnird 

Eartner  could  claim  and  recover  from  him  one  thousand  dol- 
irs  of  the  proceeds  of  sale,  as  exempt  from  liability  for  debts, 
or,  if  the  proceeds  of  sale  would  not  make  a  sum  sufficient 
for  a  similar  exemption  to  each  of  the  partners,  then  one- 
third  of  such  proceeds.  The  subsequent  case  of  Giovanni  et 
al  v.  First  National  Bank,  51  Ala.  177,  holds,  that  if  partner- 
ship property  is  levied  on,  and  each  partner  asserts  a  claim 
of  exemption  to  his  interest  therein,  their  joint  interest  in 
the  property  claimed  is  thereby  severed,  and  they  can  not 
maintain  a  joint  action  for  its  seizure  and  sale.  The  present 
appellant  is  one  of  the  partners  suing  jointly  in  the  latter 
case,  and  now  suing  alone,  for  the  seizure  and  sale  of  the 
share  of  the  partnership  property  claimed  by  him  as  ex- 
empt. 

The  appellant  and  one  Guily  were  partners,  equally  inter- 
ested in  carrying  on  business  as  confectioners  in  the  city  of 
Montgomery.  They  became  indebted  to  the  appellee,  for 
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rent  of  a  store-house  in  which  the  business  was  conducted  ; 
and  while  the  partnership  was  continuing,  without  a  sever- 
ance of  the  interest  of  the  partners  in  the  partnership  prop- 
erty, an  attachment  was  issued  for  the  recovery  of  the  rent, 
and  was  levied  on  the  stock  in  trade.  After  the  levy  of  the 
attachment,  the  appellant  and  his  copartner  jointly  made 
affidavit,  claiming  that  one-half  of  the  stock  in  trade,  being 
of  less  value  than  one  thousand  dollars,  should  be  exempt  to- 
each  of  them.  The  affidavit  was  presented  ^to  the  sheriff, 
and  a  release  of  the  levy  and  restoration  of  *the  goods-  de- 
manded. The  sheriff,  acting  under  the  instructions  of  the 
appellee,  refused,  and  made  sale  of  the  goods.  This-  action 
is  now  brought  to  recover  damages  for  the  seizure  and  sale 
of  one-half  of  the  goods,  so  claimed  by  the  appellant.  The 
court,  in  effect,  charged  the  jury,  that  the  appellant  was  not 
entitled  to  recover.  We  are  thus  met  again  by  the  precise 
question  presented  in  Howard  v.  Jones  <&  Starke,  supra,  which, 
limiting  it  to  the  precise  facts  found  in  the  record,  may  be 
thus  stated  ;  A  partnership  continuing,  the  property  of  the 
partnership  not  being  divided,  or  the  interests  of  the  partners 
severed,  can  the  partners  claim  a  separate,  individual  exemp- 
tion from  the  property,  as  against  process  for  a  partnership 
debt,  which  may  be  levied  on  it?  My  own  opinion  on  the 
general  question,  whether  partnership  property  is  embraced 
within  the  statutory  or  constitutional  exemption^  was  ex- 
pressed in  Dunklin  v.  Kimball,  supra.  Subsequent  reflection 
and  examination  have  strengthened  and  confirmed  it. 

The  constitutional  provision  is,  "  The  personal  property  of 
any  resident  of  this  State,  to  the  value  of  one  thousand  dol- 
lars, to  be  selected  by  such  resident,  shall  be  exempted  from 
sale  on  execution,  or  other  final  process  of  any  court,  issued 
for  the  collection  of  any  debt  contracted  after  the  adoption; 
of  this  constitution."  The  statute,  though  enlarging  the 
exemption,  by  the  enumeration  of  specific  articles  of  personal 
property  as  exempt,  in  addition  to  the  constitutional  exemp- 
tion, does  not  vary  or  change  the  nature  of  the  ownership 
requisite  to  authorize  the  assertion  of  the  right.  Ownership 
is  an  indispensable  element  of  the  right  to  exemption.  It  is 
property  which  may  be  taken,  and  rightfully  taken,  under 
process  against  the  resident  debtor,  which  the  constitution 
and  the  statute  confer  on  him  the  unqualified  privilege  and 
right  to  select  and  retain.  The  purpose  is,  to  confer  on  the 
resident  debtor  a  substantial  benefit,  the  enjoyment  of  which 
shall  rest  only  in  his  volition,  and  of  which  he  can  not  be 
deprived  by  another.  The  right  is  positive,  unqualified,  of 
equal  dignity  with  other  rights  of  property  protected  by  the 
constitution  from  legislative  or  judicial  invasion  or  diminu- 
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tioru  Its  exercise,  or  its  waiver,  or  abandonment,  the  debtor 
alone,  without  intervention  or  interference  from  others,  must 
determine.  It  is  not  a  privilege  which  another,  by  his  elec- 
tion or  assent,  may  confer — it  is  a  clear,  absolute,  legal,  con- 
stitutional right.  When  the  right  is  asserted,  the  ownership 
of  the  property  claimed  is  not  changed.  It  remains  as  it 
was  at  the  time  of  its  seizure  under  the  process,  simply  pro- 
tected from  change  by  a  sale  under  the  process,  and  the 
owner  protected  from  deprivation  of  title  or  possession. 

The  language  of  the  constitution  is  not  ambiguous — it  is 
clear  and  unequivocal ;  and  the  statute  observes  it,  with  not 
the  least  change,  which  could  indicate  a  change  of  intent  on 
the  part  of  the  law-maker.  The  property  exempt  is  the  per- 
sonal property  of  any  resident  of  this  State,  to  be  selected  by 
such  resident,  of  the  value  of  one  thousand  dollars.  Conceding 
that  the  constitution  and  the  statute  are  humane  and  benefi- 
cial in  purpose,  and  in  operation,  and  that  a  liberal  construc- 
tion must  be  adopted  to  further  the  purpose ;  yet,  the  con- 
struction must  be  consistent  with  a  true  and  just  interpreta- 
tion of  the  terms  employed.  These  are  the  best  and  highest 
expositors  of  the  intention  of  the  law-maker,  which  it  is  the 
object  of  all  construction  to  ascertain.  Can  any  just  inter- 
pretation or  construction  of  the  language  of  the  constitution, 
and  of  the  statute,  apply  it  to  partnership  property,  seized 
under  process  against  the  partnership,  for  the  payment  of  a 
partnership  debt  ?  It  can  not  be  doubted,  the  right  of  ex- 
emption is  limited  to  individual  debtors ;  and  in  them  is  a 
positive,  unqualified,  individual  right.  A  corporation,  or  any 
other  artificial,  legal  being,  having  legal  capacity  to  contract 
debts,  is  not  clothed  with  the  right  Whatever  of  property 
they  may  own,  is  still  subject  to  the  payment  of  the  debts 
they  may  contract.  A  partnership  is  an  association  of  two 
or  more  persons,  uniting  "their  money,  effects,  labor,  and 
skill,  or  some  or  all  of  them,  in  lawful  commerce  or  business," 
the  profits  to  be  divided,  or  the  losses  borne,  in  the  propor- 
tions which  may  be  agreed  on  by  the  partners. — 3  Kent,  19. 
Two  leading  principles  govern  the  association — a  common 
interest  in  the  partnership  property,  and  a  joint  and  several 
responsibility  for  all  its  engagements.  The  individual  own- 
ership of  the  money,  or  effects  of  any  kind,  which  each  part- 
ner may  contribute  to  the  association,  whether  the  contribu- 
tion is  in  the  first  instance,  in  the  formation  of  the  partner- 
ship, or  subsequently  in  the  course  of  its  existence,  is  lost, 
and  merged  in  the  joint  and  common  ownership  of  the  part- 
nership. Either  partner  may,  in  the  course  of  the  partner- 
ship, dispose  of  such  property  absolutely ;  and  those  acquir- 
ing title  from  him,  can  retain  it  against  the  partnership,  or 
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against  the  members  originally  owning  it.  No  partner  has 
any  exclusive  right  to  any  part  of  the  partnership  property. 
The  interest,  and  only  individual  interest  of  each  partner,  in 
the  partnership  property,  is  his  share  in  the  surplus,  after 
the  partnership  accounts  are  settled,  and  all  just  claims  sat- 
isfied.— 3  Kent,  37.  It  is  a  familiar  principle,  that  partner- 
ship property  is  primarily  liable  for  the  payment  of  partner- 
ship debts,  to  the  exclusion  of  the  separate  debts  of  the 
individual  partners.  This  liability  is  not  a  lien  in  favor  of 
partnership  creditors  ;  but  it  is  made  available  to  the  cred- 
itor, through  the  recognized  right,  at  ]aw  and  inequity,  of 
the  partners  inter  sese  to  have  the  partnership  property 
appropriated  first  to  the  discharge  of  partnership  debts. 
When  the  partnership  property  is  drawn  within  the  jurisdic- 
tion of  a  court  of  equity,  that  court  regards  it  as  a  trust  fund 
for  the  payment  of  partnership  debts,  and  subrogates  the 
partnership  creditors  to  the  rights  of  the  partners  inter  sese. 
On  this  fund,  the  trust  for  the  payment  of  partnership 
debts  is  primary  and  paramount. — 2  Story's  Equity,  §  1253. 
On  the  death  of  a  partner,  the  possession  and  title  to  the 

Sartnership  property  remains  in  the  surviving  members.  It 
oes  not  devolve  on  the  personal  representative  of  the  de- 
ceased partner.  The  survivors  hold  it,  and  are  entitled  to 
hold  it,  for  the  purpose  of  paying  the  debts,  and  adjusting 
the  accounts  of  the  partnership.  Such  is  the  nature  and 
character  of  partnership  property,  and  the  rights  and  inter- 
ests of  the  partners.  Of  such  property,  it  is  legally  impos- 
sible to  base  individual  ownership.  Suppose  any  part  of 
such  property  is  claimed  by  one  member  of  the  partnership  ? 
Can  such  claim  divest  the  title  of  the  partnership?  Are  the 
other  partners  deprived  of  all  interest  in  it  ?  Or  is  it  merely 
thereby  protected  from  creditors,  the  title  remaining  in  the 
partnership,  subject  to  all  the  rights  and  equities  of  the 
other  partners?  How  could  the  value  of  the  property 
claimed  be  estimated?  Is  the  actual  value,  the  title  not 
being  disputed,  but  certain  and  fixed,  to  control  ?  Or  must 
the  value  of  the  interest  of  the  partner  claiming  be  ascertained? 
That  interest,  not  being  capable  of  ascertainment,  until  the 
partnership  debts  are  paid,  has  no  existence,  as  against  pro- 
cess for  a  partnership  debt.  It  is  not  seized  under  the  pro- 
cess, which  operates  on  the  title  of  the  partnership.  Sup- 
pose the  claim  could  be  made  by  the  partnership  in  its 
entirety ;  how  much  would  be  exempt  ?  Only  the  amount 
prescribed  by  the  constitution,  or  would  that  amount  be 
allowed  to  each  partner?  The  latter  would  multiply  the 
exemptions,  while  the  constitution  contemplates  single  exemp- 
tions. 

VOL.  i/v. 
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Without  protracting  the  discussion  further,  which  is  ex- 
hausted in  the  decisions  hereinafter  referred  to,  we  must  say, 
that  we  can  reach  no  other  conclusion,  than  that  the  consti- 
tution and  statute  have  no  reference  to  partnership  property, 
and  are  incapable  of  just  application  to  it,  when  it  is  seized 
under  process  against  the  partnership,  while  the  partnership 
is  continuing,  no  severance  or  division  of  the  property  among 
the  partners  having  been  made  The  claim  of  exemption 
which  was  interposed  by  the  appellant  and  his  partner,  to  a 
several  exemption,  may,  as  between  them,  have  worked  a 
severance  of  their  joint  interest  in  the  property.  Before  the 
claim  was  interposed,  the  levy  of  the  attachment  had  created 
a  Ken  on  the  goods,  which  they  could  not  destroy  or  impair 
by  such  severance.  What  would  have  been  the  effect  of 
such  severance,  if  it  had  occurred  before  the  levy  of  the 
attachment,  it  is  not  material  to  inquire.  The  adjudications 
on  the  question  we  have  considered  are  conflicting ;  but  our 
conclusion  is  supported  by  a  number  of  carefully  considered 
decisions,  which  we  feel  bound  to  follow. — Pond  v.  Kimball, 
101  Mass.  105 ;.  Gvpttt  v.  McFee,  9  Kansas,  30 ;  Bonsall  v. 
Comly,  44  Pa.  142 ;  In  re  Handlin  &  Vinney,  12  Bank.  Reg.  49 
(opinion  of  Judge  Dillon) ;  Gaylord  v.  Imhoff,  26  Ohio,  St. 
(reported  in  3  Cent.  Law  Journal,  No.  42). 

We  are  compelled  to  overrule  Howard  v.  Jones  &  Starke, 
50  Ala.  47;  Dunklin  v.  Kimball,  Ib.  251,  and  Giovanni  et  al.  v. 
First  National  Sank,  51  Ala.  177,  so  far  as  they  assert  that 
individual  exemptions  can  be  claimed  from  partnership  prop- 
erty, when  taken  under  process  against  the  partnership,  while 
the  partnership  continues. 

The  charge  of  the  City  Court,  to  which  an  exception  was 
taken,  was  correct ;  and  the  judgment  must  be  affirmed. 

STONE,  J.,  not  sitting,  having  been  of  counsel. 


Weber  v.  Short  et  al. 

BiU  in  Equity  for  Account  and  Foreclosure  of  Mortgages. 

1.  Homestead  exemption  ;  rights  of  widow  and  children  nfter  aimer's  d?<tlh. — 
The  "homestead  of  a  family,  after  the  death,  of  the  owner  thereof,"  which  the 
constitution  declares  "shall  be  exempt  from  the  payment  of  debts,"  <!fcc.,  "in 
nil  cases  during  the  minority  of  the  children,"  enures  to  the  benefit  ot  the 
widow,  as  well  as  of  the  minor  children,  but  not  of  the  adult  children  or 
heirs;  and  the  widow's  right  to  the  homestead  would  continue  during  her  life, 
if  the  estate  which  the  husband  had  should  not  terminate  before  that  timo. 
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2.  Same  ;  what  estate  witt  support.  — To  support  a  right  to  a  homestead  ex- 
emption under  the  constitution,  in  favor  of  the  widow  and  children,  it  is  not 
necessary  that  the  decedent  should  have  been  seized  in  fee  of  the  lauds  :  the 
right  may  be  claimed  in  lands  held  only  under  a  lease,  or  in  an  equity  of  re- 
demption in  mortgaged  lands;  but,  in  either  case,  it  ceases  with  the  estate. 
(Overruling  Pizalla  v.  Campbell,  46  Ala.  35,  as  to  leasehold  lands. ) 

3.  Same;  alienation  by  mortgage,  and  foreclosure  thereof  after  husband's  death. 
When  the  homestead  has  been  aliened  by  the  owner  in  his  lifetime,  by  a  mort- 
gage duly  executed  and  acknowledged  by  him  and  his  wife,  the  mortgage  may 
be  foreclosed  after  his  death,  notwithstanding  the  minority  of  his  children  ; 
and  in   the  event  of  such  foreclosure,  the  children  can  claim  no  part  of  the 
proceeds  of  sale  until  the  mortgage  debt  is  paid. 

APPEAL  from  the  Chancery  Court  of  Mobile. 

Heard  before  the  Hon.  AJDAM  C.  FELDER. 

The  original  bill  in  this  case  was  filed  by  the  Alabama 
Gold  Life  Insurance  Company,  against  the  widow,  children, 
and  administrator  of  Alexander  Short,  deceased,  and  also 
against  Julius  Weber,  and  Lloyd  Bowers ;  and  sought  an 
account  and  foreclosure  of  three  mortgages  on  a  city  lot  in 
Mobile,  which  were  executed  by  said  Alexander  Short  and 
his  wife,  on  different  days,  to  the  said  Bowers,  Weber,  and 
complainant,  respectively.  The  mortgage  to  Bowers  was 
executed  on  the  21st  July,  1869 ;  that  to  the  complainant  on 
the  3d  August,  1871,  and  that  to  Weber  on  the  9th  May, 
1872  ;  and  all  of  them  were  acknowledged  by  the  said  Short 
and  his  wife,  on  or  a  few  days  after  their  respective  dates, 
in  the  form  prescribed  by  the  statute  for  the  acknowledg- 
ment of  conveyances.  Alexander  Short  died  on  the  28th 
May,  1872,  intestate,  leaving  a  widow  and  several  minor 
children ;  and  he  was  residing  on  the  mortgaged  premises  at 
the  time  of  his  death.  The  bill  was  filed  on  the  llth  Sep- 
tember, 1872.  A  decree  pro  confesso  was  taken  against  the 
widow,  for  want  of  an  answer.  Bowers  and  Weber  each 
answered,  setting  up  their  respective  mortgages,  and  asking 
that  their  answers  might  be  taken  as  a  cross  bill,  and  that 
their  mortgages  might  be  foreclosed.  An  answer  was  filed 
by  the  guardian  ad  litem  of  the  infant  defendants,  requiring 
strict  proof  of  the  several  mortgages,  and  of  the  debts  in- 
tended to  be  thereby  secured,  and  asserting  a  homestead 
right  in  the  mortgaged  lands  in  favor  of  the  infants ;  and  he 
asked  that  his  answer  might  be  taken  and  held  as  a  cross 
bill,  for  the  assertion  and  protection  of  this  right.  The  sev- 
eral mortgagees,  and  the  administrator  of  Alexander  Short, 
in  answer  to  this  cross  bill,  admitted  that  said  decedent  re- 
sided on  the  mortgaged  premises  at  the  time  of  his  death, 
and  that  his  widow  and  children  had  continued  to  reside 
there  after  his  death.  The  cause  was  submitted  for  final  de- 
cree on  the  original  bill,  cross  bills,  answers,  decree  pro  con- 
fesso, and  the  exhibits  showing  the  several  notes  and  mort- 
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gages.  The  chancellor  held,  that  the  several  mortgagees 
were  entitled  to  a  foreclosure  of  their  respective  mortgages, 
but  subject  to  the  prior  homestead  right  of  the  infants 
during  their  minority  ;  and  he  decreed  accordingly,  ordering 
an  account  of  the  mortgage  debts.  On  the  coming  in  of  the 
register's  report,  which  was  confirmed  without  objection,  the 
chancellor  decreed  a  sale  of  the  mortgaged  premises,  and 
directed  the  register  to  retain  $2,000  of  the  proceeds  of  sale, 
and  to  invest  the  same  in  other  property  as  a  homestead  for 
the  infants.  The  defendant  Weber  appeals  from  this  decree, 
and  here  assigns  it  as  error ;  and  the  Gold  Life  Insurance 
Company  makes  a  separate  assignment  of  errors,  the  same 
in  substance. 

GEO.  N.  STEWART,  for  appellant  Weber. — The  mortgages 
were  properly  executed  and  acknowledged  to  pass  the  home- 
stead. The  acknowledgment  was  made  before  a  proper  offi- 
cer, and  is  in  proper  form ;  it  recites  that  the  wife  volun- 
tarily executed  the  deed,  with  knowledge  of  its  contents ; 
and  this  certificate,  if  not  conclusive,  is  certainly  presump- 
tive evidence  of  the  wife's  assent.  The  decedent,  then,  had 
no  homestead  exemption  at  the  time  of  his  death :  he  and 
his  wife  had  parted  with  it,  for  full  value.  The  widow  ad- 
mits the  alienation,  and  makes  no  claim  of  a  homestead ; 
and  the  children  can  make  none,  as  their  father  had  none  at 
his  death.  Only  an  equity  of  redemption  descended  to 
them,  and  it  was  worthless ;  and  if  they  can  claim  any 
homestead  at  all  in  the  premises,  it  is  only  after  the  mort- 
gage debts  have  been  paid  in  full. 

WM.  BOYLES,  for  the  Gold  Life  Insurance  Company. — (No 
brief  on  file.) 

L.  H.  FAITH,  for  the  infant  appellees. — 1.  The  mortgages 
were  not  a  valid  alienation  of  the  homestead,  as  against  the 
infant  defendants.  The  decree  pro  confesso  against  the 
widow  was  not  evidence  against  them. — Rev.  Code,  §  3391. 
The  certificate  of  the  notary,  before  whom  the  acknowledg- 
ment was  made,  does  not  go  far  enough — it  does  not  show 
that  the  wife  "voluntarily  assented"  to  the  deed.  In  the 
construction  of  a  statute  requiring  such  assent,  the  certifi- 
cate would  not  show  a  compliance. — Boykin  v.  Sains,  28  Ala. 
339.  It  is  submitted  that,  in  the  absence  of  an  express 
statute,  the  ordinary  certificate  of  acknowledgment  is  not 
sufficient  to  show  a  compliance  with  the  constitutional  requi- 
sition. It  was  evidently  the  intention  of  the  framers  of  the 
constitution  to  place  greater  restrictions  around  the  aliena- 
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tion  of  homesteads  than  are  required  in  the  case  of  ordinary 
conveyances.  If  Mrs.  Short  did  "voluntarily  assent"  to  the 
mortgages,  that  fact  should  have  been  proved  by  her  depo- 
sition, or  by  the  deposition  of  the  notary.  The  certificate 
only  shows  a  xelinquishment  of  dower. 

2.  But,  even  if  the  mortgages  were  properly  executed  and 
acknowledged  to  pass  the  homestead  right  of  the  mortgagor, 
the  right  of  the  children  to  a  homestead,  during  their  minor- 
ity, is  prior  to  the  claim  of  the  mortgagees.  The  constitution 
declares,  that  "  the  homestead  of  a  family,  after  the  death  of 
the  owner  thereof,  shall  be  exempt  from  the  payment  of  any 
debts  contracted  after  the  adoption  of  this  constitution,  in 
all  cases,  during  the  minority  of  the  children."  Here  were 
debts  contracted  after  the  adoption  of  the  constitution,  and 
the  family  residing  on  the  homestead  after  the  owner's 
death.  To  give  the  mortgages  priority  over  their  right  to  a 
homestead  during  their  minority,  would  restrict  the  consti- 
tutional exemption  to  general  debts,  or  unsecured  debts ; 
and  would,  in  many  cases,  deprive  the  children  of  a  home- 
stead when  they  most  needed  it.  A  mortgage  is  only  a 
charge  on  lands,  and  an  incident  to  the  secured  debt ;  while 
the  title,  estate,  and  possession,  with  all  their  incidents,  re- 
main in  the  mortgagor. — In  re  Casey,  8  Bank.  B.  71 ;  South- 
ern Law  Review,  January,  1874,  p.  162.  An  equity  of  re- 
demption is  subject  to  levy  and  sale  under  execution  (Bev. 
Code,  §  2871),  and  a  homestead  may  be  claimed  in  it. — In  re 
Folger,  8  Bank.  B.  132. 

MANNING,  J.— Alexander  Short,  of  Mobile,  and  his  wife, 
executed  at  different  times  three  several  mortgages,  duly 
acknowledged  and  recorded,  of  the  lot  and  houses  thereon 
in  which  they  lived,  and  the  title  to  which  was  in  him,  to 
secure  payment  of  three  several  debts  to  creditors  of  said 
Alexander.  The  mortgages  were  all  made  after  the  consti- 
tution of  1867-8  was  put  in  force,  and  the  mortgagor,  Alex- 
ander, died  in  May,  1872,  leaving  surviving  him  his  wife,  the 
said  Virginia,  and  three  minor  children.  Against  these,  and 
two  of  the  mortgagees,  the  other  mortgagee  filed  a  bill  for 
the  ascertainment  of  the  amounts  due  to  the  creditors  re- 
spectively, and  for  a  sale  of  the  property  to  pay  them.  The 
widow  made  no  defense,  and  a  decree  pro  confesso  was  ren- 
dered against  her.  For  the  minors,  their  guardian  ad  litem 
claimed  a  homestead  right  in  their  favor ;  and  the  property 
having  been  sold,  under  a  decree  of  the  chancellor,  for  a 
sum  less  than  the  amount  of  all  the  debts,  he  ordered  $2,000 
of  the  proceeds  to  be  withheld  from  the  mortgagees,  and  in- 
vested in  other  property  for  a  homestead  of  that  value. 

VOL.  LV. 
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The  questions  presented  for  revision  arose  under  article 
XIY  of  the  constitution  referred  to,  relating  to  "Exempted 
property.."  The  sections  to  be  construed  are  as  follows  : 

"§  2.  Every  homestead,  not  exceeding  eighty  acres  of 
land,  and  the  dwelling  and  appurtenances  thereon,  to  be  se- 
lected by  the  owner  thereof,  and  not  in  any  town,  city,  or 
village,  or,  in  lieu  thereof,  at  the  option  of  the  owner,  any 
lot  in  the  city,  town,  or  village,  with  the  dwelling  and  appur- 
tenances thereon,  owned  and  occupied  by  any  resident  of 
this  State-,  and  not  exceeding  the  value  of  two  thousand  dol- 
lars, shall  be  exempted  from  sale  on  execution,  or  any  other 
final  process  from  a  court,  for  any  debt  contracted  after  the 
adoption  of  this  constitution.  Such  exemption,  however, 
shall  not  extend  to  any  mortgage  lawfully  obtained ;  but 
such  mortgage,  or  other  alienation  of  such  homestead,  by 
the  owner  thereof,  if  a  married  man,  shall  not  be  valid, 
without  the  voluntary  signature  and  assent  of  the  wife  to  the 
same. 

"  §  3.  The  homestead  of  a  family,  after  the  death  of  the 
owner  thereof,  shall  be  exempt  from  the  payment  of  any 
debts  contracted  after  the  adoption  of  this  constitution,  in 
all  cases,  during  the  minority  of  the  children. 

"§  5.  If  the  owner  of  a  homestead  die,  leaving  a  widow, 
but  no  children,  the  same  shall  be  exempt,  and  the  rents  and 
profits  thereof  shall  enure  to  her  benefit." 

These  sections,  with  the  same  numbers,  are  retained  in 
article  X  of  the  constitution  of  1875,  modified,  however,  by 
a  provision  which  does  not  affect  the  case  now  before  us. 
The  policy  which  is  the  subject  of  these  constitutional  pro- 
visions has  been  adopted  in  this  country  at  a  recent  date, 
but  is  already  established  in  many  of  the  States.  It  en- 
countered violent  opposition,  and  has  been  vindicated  with 
a  zealous  advocacy.  Hence,  we  can  plainly  see  in  the  judi- 
cial cRscussions  that  have  arisen  out  of  it,  and  in  the  decis- 
ions made  by  the  courts,  the  influence  of  contrariant  prepos- 
sessions. The  want  of  harmony  in  the  adjudications  it  has 
produced,  causes  much  embarrassment,  and  can  be  corrected 
only  by  time  and  legislation. 

The  clauses  above  copied  from  our  constitution,  it  may  be 
difficult  to  construe,  so  as  to  obviate  every  plausible  objec- 
tion. In  the  language  of  them,  there '  ia  a  lack  of  the  pre- 
cision and  fullness  requisite  to  make  the  meaning  clear  in 
its  application  to  each  of  the  great  variety  of  cases  to  which 
they  may  seem  to  relate.  But  we  must  endeavor  so  to  inter- 
pret the  several  sections  concerning  the  subject,  as  to  make 
the  policy  of  which  each  outlines  a  part  consistent  as  a 
whole.  And  this  we  should  frankly  accept,  and  carry  into 
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operation,  according  to  the  intention  of  the  people  in  adopt- 
ing it,  so  far  as  we  are  enabled  by  the  language  employed  to 
ascertain  and  give  effect  to  such  intention.  In  doing  this, 
however,  we  are  not  at  liberty  to  stretch  words  and  express- 
ions beyond  their  legitimate  meaning,  or  to  disregard  limi- 
tations that  are  written  on  the  face  of  the  constitution. 
What  are  the  main  features,  the  substance,  rather,  of  the 
policy  under  consideration? 

In  this  State,  and  in  the  country  generally,  it  was,  until 
recent  times,  a  well  established  rule,  that  all  of  a  person's 
property  should  be  subject  to  the  discharge  of  his  debts — 
that  what  he  lawfully  contracted  to  pay  must  be  paid,  though 
wife  and  children  be  deprived  of  every  comfort.  Even  this 
was  a  mitigation  of  the  severity  of  a  former  period,  which 
added  imprisonment  in  jail  if  the  debt  was  not  discharged. 
The  law  was  so  rigorous  as  to  produce  not  only-  distress,  but, 
in  popular  opinion,  great  evil,  also,  by  impairing  the  effi- 
ciency, and  discouraging  the  exertions,  of  those  who  were 
engaged  in  the  various  pursuits  that  promote  the  welfare  of 
a  community.  Hence,  a  change  was  introduced,  which,  in 
the  language  of  the  Supreme  Court  of  Michigan,  has  "a 
deeper  meaning  than  a  mere  purpose  to  secure  a  present 
shelter  for  the  husband  and  wife.  It  looks  to  the  needs  of 
the  social  state,  as  connected  with  the  public  welfare,  and 
aims  to  promote  and  secure  the  integrity  and  unity  of  those 
little  commonwealths  known  as  families ;  not  merely  for  the 
benefit  of  the  members  considered  as  individuals,  but  with 
a  view  to  the  general  good,  as  found  to  be  measurably  bound 
up  with  the  well-being  of  these  domestic  establishments." — 
Comstock  v.  Comstock,  27  Mich.  101. 

But,  it  was  not  considered  that  "the  general  good,"  in  this 
busy  age  and  country,  required  that  families  should  be  tied 
down  to  particular  portions  of  the  earth's  surface — become 
adscripti  glebce — or  that  the  most  valuable  property  If  the 
country  should,  under  the  constraint  of  a  rigid  system,  be 
made  inalienable,  so  that  the  owner  of  a  homestead  could 
not,  in  any  exigency,  or  by  any  means,  charge  a  debt  upon 
it,  notwithstanding  he  might  be  thereby  enabled  to  make  his 
skill  and  labor  available  and  productive  to  the  greater  ad- 
vantage of  himself  and  his  family.  The  idea  was  strong,  on 
the  one  hand,  that .  the  property  a  man  owned  he  should 
have  the  right  to  dispose  of;  and  on  the  other,  that  the  State 
ought  not  to  send  its  officers,  on  behalf  of  his  general  cred- 
itors, to  take  away  for  their  benefit  the  home  in  which  their 
debtor  sheltered  and  supported  his  wife  and  children,  or 
rested  and  refreshed  himself  to  strengthen  him  for  his  daily 
work.  While,  therefore,  the  fundamental  law  forbade  this  to 
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be  done,  without  the  previous  act  of  the  owner  authorizing 
it  in  a  manner  which  it  prescribed,  it  permitted  him,  as  such 
owner,  and  as  the  natural  and  most  trustworthy  guardian  of 
his  household,  to  sell  or  mortgage  his  homestead;  requiring; 
only,  if  he  was  a  married  man,  that  his  wife  should  signify 
her  approval  of  the  transaction,  by  also  signing  and  assent- 
ing to  the  instrument. 

But,  the  property  belonging  to  a  man's  homestead  might 
be  of  large  extent  and  value.  It  was  not  the  intention  of  the 
State  to  secure  to  him  or  his  family  the  means  of  living  in 
opulence,  or  in  ease,  at  the  expense  of  his  creditors.  It  is 
presumed  that  he  who  does  not  pay  his  debts  is  poor,  and  it 
is  only  a  homestead  of  moderate  extent  or  value,  adapted  to  a- 
family  in  that  condition,  which  the  constitution  makes  sacred 
against  invasion  by  creditors.  Therefore,  that  instrument, 
in  the  section  first  above  recited,  defines  the  extent  or  value 
of  the  homestead  which  it  intends  to  protect,  as  well  as  the 
manner  in  which  it  may  be  aliened  or  mortgaged.  And  it 
was  the  homestead  thus  prescribed,  with  the  power  of  the 
owner  over  it  so  declared,  which  is  referred  to  in  the  other 
sections  above  cited  of  the  same  article  in  the  constitution. 
If  the  homestead  be  of  greater  extent  than  eighty  acres,  or 
of  greater  value  than  $2,000,  all  beyond  was  left  by  the  con- 
stitution subject  to  be  proceeded  against,  as  authorized  by 
the  legislature,  for  the  payment  of  the  owner's  debts  ;  and 
with  that  extent  or  value,  the  homestead  was-  made  subject 
to  be  alienated  or  mortgaged  by  him,  or  by  him  and  his 
wife.  By  statute,  the  homestead  right  now  is  extended  to  a 
tract  of  one  hundred  and  sixty  acres  situated  in  the  country. 

But  section  2,  while  prescribing  what  shall  be  the  extent 
of  the  homestead  which  the  constitution  provides  for,  declares 
also  that  it  shall  be  exempt — that  is,  while  it  is  the  home- 
stead of  the  owner — -from  sale  under  execution,  or  any  other 
final  process  from  a  court,  for  any  debt  of  his  contracted  af- 
ter the  adoption  of  the  constitution.  It  says-  nothing  of 
what  shall  be  done  with  it,  or  become  of  it,  when,  by  reason 
of  the  owner's  death,  it  ceases  to  be  his  homestead.  In  this 
section  2,  the  homestead  is  spoken  of  only  as  7/i.s.  If,  there- 
fore, he  die,  without  leaving  wife  or  children,  and  his  estate 
in  the  homestead  is  a  fee  simple,  it  must,  like  his  other  real 
estate,  being  released  from  the  homestead  right,  descend  or 
go  to  his  heirs  or  devisees,  subject  to  the  payment  of  his 
debts,  according  to  the  law  of  descent. — Rev.  Code,  §  1888. 
But  what  shall  be  done  with  it,  if  he  leave  wife  and  minor 
children,  or  either,  surviving  him  ?  Provision  was  intended 
to  be  made  for  these  cases,  in  sections  3  and  o.  By  the 
former  it  is  enacted,  that  "  the  homestead  of  a  family,  after 
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the  death  of  the  owner  thereof,  shall  be  exempt  from  the 
payment  of  any  debts  contracted  after  the  adoption  of  this 
constitution,  in  all  cases  during  the  minority  of  the  chil- 
dren." But,  though  exempted  from  the  payment  of  debts, 
the  constitution  does  not  declare  to  whom  it  shall  go.  Sup- 
pose there  be  adult  children,  or  heirs,  having  homes  of  their 
own,  as  well  as  minors :  is  the  homestead  preserved  for  the 
former,  as  well  as  the  latter?  and  was  it  for  this  exonerated 
from  liability  to  the  claims  of  creditors  ?  Suppose  the  de- 
ceased leave  a  widow  also,  and  minor  children :  does  the 
widow  take  any  interest  in  the  homestead  ? 

The  constitution  does  not,  in  terms,  answer  either  of  these 
questions.  But,  noticing  the  change  in  the  phraseology, 
and  that  in  section  3  the  homestead  is  spoken  of  as  that  of 
the  family,  instead  of  as  that  of  the  owner,  it  must  be  held, 
that  the  exemption  is  for  the  benefit  of  the  family,  and  not 
of  the  adult  heirs,  and  for  the  benefit  of  the  widow  as  a  part 
of  the  family.  And  construing  this  section  in  connection 
with  section  5  (supra),  we  are  of  opinion,  that  the  widow's 
right  to  the  homestead  would  continue  during  her  life,  if  the 
estate  which  her  husband  had  in  the  homestead  property 
should  continue  so  long.  But,  whether  there  be  a  widow  or 
not,  and,  if  there  be,  whether  she  live  long,  or  die  soon,  the 
homestead  shall  be  exempt  "  in  all  cases  during  the  minority 
of  the  children."  And  it  was  probably  in  contemplation  of 
such  contingencies,  and  of  the  possible  claims  of  adult  heirs, 
or  of  devisees,  that  the  clause,  "  in  all  cases  during  the  mi- 
nority of  the  children,"  was  added  to  section  3. 

2.  Let  us  next  inquire,  what  title  the  owner  of  a  homestead 
must  have  in  the  property  composing  it,  and  how  it  may 
affect  the  duration  of  the  homestead  right.  In  Plzzala  v. 
Campbell  (46  Ala.  35),  our  predecessors  held,  that  a  home- 
stead right  could  not  exist  in  a  lease-hold  estate — property 
held  by  lease.  They  were  of  opinion,  that  the  interest  of  the 
widow  (who  was  a  party  to  that  cause)  must  be  a  life  estate 
in  the  homestead — a  freehold  ;  and  that  it,  therefore,  could 
not  be  supported  by  an  estate  less  than  a  freehold.  But  this 
unnecessarily  limits  the  benefit  of  the  law,  to  the  disadvan- 
tage of  the  needy  persons  for  whose  comfort  it  was  enacted. 
Why  should  the  widow  be  turned  out  from  the  shelter  of  a 
home,  immediately  after  her  husband's  death,  only  because, 
the  estate  being  a  leasehold,  she  might  not  be  able  to  occupy 
it  during  her  whole  life  ?  If  the  doctrine  be  correct  in  refer- 
ence to  a  lease  for  a  short  term,  it  would  be  so  in  respect  to 
one  for  thirty,  or  fifty,  or  ninety-nine  years ;  and  this,  although 
the  rent  may  have  been  paid  in  advance,  or  be  only  a  pepper- 
corn, payable  annually.  It  seems  to  us,  that  the  reason  of 
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the  law,  and  the  purpose  to  provide  for  persons  in  a  neces- 
sitous condition,  which  inspired  the  adoption  of  it,  were  lost 
sight  of  in  the  formation  of  the  opinion  in  that  case ;  and 
we  are  unable  to  yield  it  our  assent. 

In  several  other  States,  decisions  directly  contrary  have 
been  made.  "  A  homestead  right,"  says  Smyth  in  his  work 
on  Homestead  and  Exemption,  "  may  exist  in  lands  which, 
are  held  by  a  less  estate  than  a  fee  simple ;  in  fact,  it  may 
exist  where  a  person  has  no  estate  whatever,  but  a  mere 
naked  possession.  The  homestead  right  does  not  depend 
upon  the  character  of  the  title  held  by  the  party  claiming 
it:  it  is  impressed  on  the  land,  to  the  extent  of  the  interest 
of  the  claimant  in  it;  not  on  the  title  merely." — §  114.  In 
Spencer  v.  Geissman  (37  Gal.  96),  it  was  held,  that  "a  party 
having  a  naked  possession  only  of  land,  the  title  being  in  a 
stranger,  may  acquire  a  homestead  right  theretoy  as  to  every 
body  but  the  owner."  And  in  Brooks  v.  Hyde  (Ib.  367),  the 
same  court  said,  of  persons  wrongfully  in  possession  of  land : 
"By  a  dedication  to  homestead  use,  they,  of  course,  acquire 
no  title  to  the  land,  which  they  did  not  have  before,  and  no 
additional  protection  against  the  claim  of  the  true  owner; 
but,  as  against  their  creditors,  the  possession  of  the  land  is 
as  much  protected  by  the  homestead  law,  as  if  they  had  a 
fee  simple." 

These  citations  are  made,  only  to  show  the  view  courts- 
have  taken  of  the  nature  of  what  is  called  the  homestead 
right.  We  refer  to  another  decision  which  has  our  unquali- 
fied approval :  It  is  that  made  in  Blue  v.  Blue  (38  111.  10), 
in  which  it  was  maintained,  that  "  one  who  holds  the  equi- 
table title  to  land,  under  a  contract  of  purchase,  is  the  owner 
thereof  within  the  meaning  of  the  homestead  law ;  he  holds 
that  character  of  estate  to  which  a  homestead  right  may 
attach,  and  which  will  be  protected  from  levy  and  sale  as 
against  third  persons.  Whether  the  debtor  holds  in  fee 
simple,  for  life,  or  for  a  term  of  years,  the  reasons  for  afford- 
ing the  exemption  apply  with  equal  force."  The  law,  doubt- 
less, intends,  if  the  estate  which  the  owner  of  a  homestead 
had  was  an  estate  in  fee  simple,  that  his  widow's  right  to  the 
homestead  shall  continue  during  her  life  ;  but  there  does  not 
seem  to  be  any  good  reason  for  not  also  holding,  that  if  the 
estate  does  not  endure  so  long,  the  widow's  homestead  right 
shall  continue  wrhile  the  estate  lasts. 

What,  now,  was  the  right,  if  any,,  which  the  family  of  Alex- 
ander Short  took  in  the  homestead,  when  he  died  ?  He  and 
his  wife  mortgaged  it  in  the  manner  authorized  by  the  law 
then  in  force.  We  have  no  doubt  of  the  validity  of  the  mort- 
gages, and  that  they  were  sufficiently  proved.  By  them,  his 
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estate  in  the  property  was  reduced  to  an  equity  of  redemp- 
tion. The  legal  title  passed  from  him,  and  could  be  regained 
only  by  payment  of  the  mortgage  debts.  He  stood,  in  rela- 
tion to  the  title,  in  the  situation  of  one  who  has  contracted 
for  the  purchase  of  real  estate  upon  credit,  and  for  the  right 
to  take  possession  of  and  occupy  it,  with  his  family,  under  a 
stipulation  that  he  should  receive  a  conveyance  of  it  only 
upon  payment  of  the  purchase-money.  In  one  case,  there  is 
(as  in  Blue  v.  Blue,  supra)  a  right  or  equity  to  purchase ;  in 
the  other,  a  right  or  equity  to  repurchase,  or  redeem.  Mr. 
Short's  homestead  was  of  property  in  which  he  had  only 
such  a  right.  If  he,  or  his  representatives,  had  made,  or 
should  make,  the  stipulated  payments  to  the  mortgagees,  the 
homestead  right,  if  any,  would  have  been  or  would  be  enlarged 
by  the  consequent  defeasance  of  the  titles  of  the  latter. 
Otherwise,  it  must  cease,  when  the  right  by  which  it  was 
held  is  overthrown  by  the  superior  titles  outstanding  in  the 
mortgagees. 

The  idea  of  the  chancellor  seems  to  have  been,  that  the 
mortgages  having  been  executed  during  Mr.  Short's  life,  if 
not  foreclosed,  ceased  to  be  valid  when  he  died — that  they 
could  operate  only  against  his  homestead  right,  and  during 
his  life.  Says  the  chancellor :  "  If  Mrs.  Short  is  left  in  the 
possession  of  the  homestead  till  the  death  of  her  husband, 
either  in  connection  with  him,  or  singly,  then  *  *  the 
constitution  endows  her  with  the  right  to  the  homestead  by 
a  different  rule ;  and  having  signed  the  mortgage,  or  other 
alienation,  for  another  and  a  different  purpose,  such  signa- 
ture and  assent  will  not  deprive  her  of  the  right,  or  estop 
her  from  setting  up  the  right,  in  the  new  relation  into  which 
she  has  entered  by  the  death  of  her  husband,  as  his  widow." 
We  can  not  perceive  in  the  constitution  any  intention  thus 
to  defeat  the  title  by  mortgage,  which  it  expressly  authorized 
to  be  created ;  and  we  think  it  inconsistent  with  the  manifest 
purpose  of  the  article  under  consideration,  to  hold  that  a 
security  which  it  declares  may  be  made,  shall  be  so  ephemeral 
or  infirm. 

3.  It  has  been  suggested,  also,  that  although  not  made 
void,  yet,  under  section  three,  the  mortgages  can  not  be  fore- 
closed after  the  death  of  Mr.  Short,  "during  the  minority  of 
the  children."  What  is  said  above  is  applicable  to  this  idea 
also.  And  we  may  add,  that  if  this  view  be  accepted  as  cor- 
rect, the  lending  of  money  upon  bond,  or  note,  and  mort- 
gage of  real  estate,  must  almost  cease,  and  the  sale  of  such 
property  upon  credit,  for  a  part  of  the  price,  become  a  rare 
transaction.  For  who  can  know  how  soon  the  mortgagor  or 
purchaser  may  die,  and  how  long  his  widow  may  not  survive, 
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or  the  "minority  of  the  children"  continue?  Mortgagees, 
moreover,  would  be  compelled  promptly,  and  often  oppress- 
ively, to  have  their  mortgages  foreclosed,  when  their  own 
feelings,  and  the  interests  of  the  mortgagor's  family,  might 
otherwise  incline  them  to  be  indulgent.  Indeed,  it  is  difficult 
to  foresee  the  embarrassment  and  distress  that  would  result 
from  the  maintenance  of  such  a  doctrine. 

The  constitutional  clauses  under  consideration,  be  it  ob- 
served, exempt  the  homestead  from  liability  for  debts  only— 
for  the  demands  of  creditors  as  such — and  intercept  the 
descent  to  heirs  or  devisees,  in  favor  of  the  widow,  or  minor 
children,  or  the  family.  They  do  not  undertake  or  profess 
to  secure  it  against  the  claims  of  persons  having  a  superior 
title  to  that  of  the  occupiers  of  the  homestead,  whether  such 
title  be  wholly  independent  of,  and  paramount  to  that  of  the 
claimant  of  the  homestead,  or  be  that  of  his  lessor,  or  of  his 
vendor,  who  has  retained  the  title  as  a  security  for  the  pay- 
ment of  the  purchase-money ;  or  of  a  mortgagee,  who  holds 
it  as  a  security  for  the  payment  of  a  debt.  That  a  debt 
exists,  collateral  to  the  title,  and  for  which  it  is  held  as  a 
security,  does  not  prevent  the  holder  from  availing  himself 
of  that  title,  if  it  be  valid,  either  in  an  action  of  ejectment,  or 
in  a  suit  in  equity  to  carry  it  into  effect.  Power  to  make  a 
mortgage  being  expressly  conceded  by  a  constitutional  pro- 
vision, we  can  not  hold  that  the  mortgage  shall  be  invalidated, 
either  permanently  or  for  a  time,  by  construction  of  a  phrase 
of  doubtful  meaning,  in  a  subsequent  paragraph* 

It  results  from  the  views  we  have  expressed,  that,  inde- 
pendently of  any  other  objection  to  it,  the  homestead  right 
of  the  widow  and  children  of  Mr.  Short,  being  in  property 
wherein  he  had  only  an  equity  of  redemption,  and  being 
dependent  for  continuance  on  the  extinguishment  of  these 
duly  executed  mortgages,  must  yield  to  the  rights  of  the 
mortgagees,  and  that  the  chancellor  erred  in  withholding 
from  the  latter  $2,000  of  the  proceeds  of  the  sale,  to  be  applied 
to  the  pui  chase  of  another  home. 

If  there  had  been  a  surplus  after  the  mortgages  were  sat- 
isfied, out  of  that  it  might  have  been  correct,  under  a  subse- 
quent statute  on  the  subject,  to  reserve  a  sum  not  exceeding 
that  mentioned  above,  for  the  benefit  of  the  family  of  Mr. 
Short,  against  the  claims  of  creditors,  if  there  are  any,  who 
became  such  after  the  adoption  of  the  statute. 

So  much  of  the  decree  of  the  chancellor  as  authorizes  the 
withholding  of  $2,000  of  the  proceeds  of  sale  of  the  home- 
stead from  the  mortgagees,  for  the  benefit  of  the  children,  or 
wife  and  children  of  Mr.  Short,  must  be  reversed  and  set 
aside,  and  the  cause  remanded. 

(22) 
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Miller  v.  Marx. 

Bill  in  Equity  for  Dower  and  Homestead  Exemption  in  Mort- 
gaged Lands,  and  Injunction  of  Sale  under  Mortgage. 

Smith's  Adni'r  'v.  Smith. 
Anthony's  Adm'r  v.  Anthony. 

Petitions  for  Allotment  of  Homestead  to   Widow  and  Children' 

1.  Homestead  exemption  ;  constitutional  provision  self-acting,  and  how  far  re- 
straining legislation. — The  second  section  of  the  fourteenth  article  of  the  consti- 
tution of  1868  (tenth  article  of  the  constitution  of  1875),  which  declares   that 
"every  homestead,  not  exceeding  eighty  acres,"  &c.,   "shall  be  exempted  from 
sale  on  execution,  or  any  other  process  from  a  court,  for  any  debt  contracted 
after  the  adoption  of  this  constitution,"  is  self-acting,  and  absolutely  exempts 
such  homestead  without  the  aid  of  any  legislative  provisions  ;  and,  while  lim- 
iting the  minimum  of  the  exemption,  does  not  impose  any  restriction  on  the 
power  of  the  legislature  to  increase  it. 

2.  Same;  limitation  as  to  value.— The  limitation  of  value  to  two  thousand 
dollars,   contained  in  that  section,   applies  to  homesteads  in  the  country,  as 
well  as  to  those  which  aro  in  a  city,  town,  or  village. 

3.  Same ;  homesteads  exceeding  limit.  — If  the  homestead,  when  reduced  to  its 
lowest  practicable  dimensions,  exceeds  the  constitutional  limit  of  two  thousand 
dollars  in  value,   no  court  has  any  power,   in  the  absence  of  statutory  provi- 
sions, to  allot  any  exemption  in  the  premises,  or  to  allow  an  equivalent  for  a 
homestead  exemption. 

4.  Same ;  alienation  by  mortgage.  — A  mortgage,  or  other  alienation  of  the 
homestead,  by  the  husband  alone,  is  absolutely  void,  and  inoperative  for  any 
purpose;  but,  if  the  wife  joins  in  the  conveyance,  and  it  is  acknowledged  by 
her  and  her  husband  before  a  proper  officer,  who  certifies  the  fact  of  such 
acknowledgment,  in  the  form  prescribed  by  the  statute  for  other  conveyances 
(Rev.  Code,  §  1548),  such  certificate  is,  in  the  absence  of  nil  statutory  provi- 
sions on  the  subject,  sufficient  proof  of  "the  voluntary  signature  and  assent 
of  the  wife  ;"  and  it  can  only  be  impeached  by  proof  of  fraud  or  imposition 
practiced  towards  her — a  fraudulent  combination  between  the  parties  interested 
and  the  officer  taking  the  acknowledgment. 

5.  Same ;  rights  of  widow  and  children. — On  the  death  of  the  husband,  leav- 
ing a  widow  or  minor  child  or  children,  or  both  a  widow  and  minor  child  or 
children,  the  homestead  exemption  continues  during  the  life  of  the  widow  and 
the  minority  of  the  children  ;  but  they  take  no  title  to  the  premises,  and  have 
only  the  right  to  use  and  occupy  them,  and  the  property  reverts  to  the  estate 
whenever  the  exemption  ceases;  and  this  homestead  exemption  to  them  is  freed 
from  administration,  descent,  and  devise,  as  well  as  from  debts. 

6.  Same ;  statutory  provisions  in  Revised  Code.  —The  provisions  of  the  Re- 
vised Code  as  to  homestead  exemptions  (§§  2061,  3539  G),  being  inconsistent 
with  the  provisions  of  the  constitution  since  adopted,  are  repealed  by  it;  but 
this  repeal  does  not  affect  the  provisions  of  said  section  2061  as  to  the  exemp- 
tion of  personal  property. 

7.  Same;  governed  by  wlvii  law. — Exemptions  in  favor  of  the  widow  and 
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children,  from  liability  for  the  debts  of  the  deceased  husband,  are  governed 
by  the  laws  which  are  in  force  at  the  time  of  his  death. 

8.  S>ime  ;  statutory  ckanr/es  by  act  of  April  23,  1873. — The  act  in  relation  to 
exemptions,  approved  April  23,  1873  (Sess.  Acts  1872-3,  pp.  64-69),  has 
enlarged  the  area  of  the  homestead,  if  in  the  country,  to  one  hundred  and 
sixty  acres,  without  any  limitation  as  to  value;  provides  for  the  ascertainment 
and  apportionment  of  an  equivalent  in  money,  where  the  homestead  is  excess- 
ive in  value,  and  incapable  of  subdivision  ;  vests  the  homestead  absolutely  in 
the  widow  and  children,  when  the  estate  of  the  deceased  husband  is  insolvent; 
and  requires  that  the  wife's  voluntary  signature  and  assent  to  a  mortgage,  or 
other  alienation  of  the  homestead,  shall  be  shown  by  her  examination  separate 
and  apart  from  her  husband ;  and  these  changes  apply  to  all  homestead  exemp- 
tions which  have  accrued  since  the  passage  of  that  act. 

THESE  cases,  though  decided  together,  -were  argued  and 
submitted  at  different  times.  The  case  of  Miller  v.  Marx  is 
an  appeal  from  the  Chancery  Court  at  Mobile,  and  was 
heard  before  the  Hon.  ADAM  C.  FELDER  ;  the  case  of  Smith's 
Adm'r  v.  Smith  is  an  appeal  from  the  Probate  Court  of 
Choctaw,  and  was  heard  before  the  Hon.  J.  S.  EVANS  ;  and 
the  case  of  Anthony's  Adm'r  v.  Anthony,  an  appeal  from  the 
Probate  Court  of  Greene,  was  heard  before  the  Hon.  Thos. 
W.  ROBERTS. 

On  the  8th  September,  1871,  Mrs.  Melaine  Marx,  the  widow 
of  Henry  Marx,  deceased,  filed  her  bill  in  equity  against 
Thomas  P.  Miller,  and  the  administrator  and  children  of  her 
said  husband  ;  praying  an  injunction  against  said  Miller,  to 
restrain  him  from  selling  a  house  and  lot  in  the  city  of  Mo- 
bile, under  a  mortgage  executed  to  him  by  the  complainant 
and  her  husband  in  his  life-time ;  and  that  said  mortgage 
might  be  declared  inoperative  and  void  as  against  the  com- 
plainant's right  of  dower  in  the  premises,  and  as  against  her 
right  to  a  homestead  exemption  therein  during  the  minority 
of  her  infant  children  ;  "  and  that  she  may  be  decreed  to  be 
entitled  to  her  dower  right  in  and  to  the  said  land  and  prem- 
ises, and,  in  addition  thereto,  to  an  interest  therein  to  the 
extent  of  two  thousand  dollars ;  and  that  it  be  decreed  that 
she  is  entitled  to  said  land  and  premises,  as  aforesaid,  as  a 
homestead  during  the  minority  of  her  said  children ;"  and 
for  other  and  further  relief.  The  mortgage,  which  was  made 
an  exhibit  to  the  bill,  was  given  to  secure  the  payment  of  a 
bill  of  exchange  for  $4,770,  given  by  said  Henry  Marx  to 
said  Thomas  P.  Miller  for  borrowed  money,  and  payable 
March  18-21,  1871 ;  contained  a  power  of  sale,  on  default 
being  made  in  the  payment  of  the  bill  at  maturity ;  and  was 
acknowledged  by  the  said  Henry  Marx  and  his  wife,  on  the 
19th  March,  1870,  before  a  justice  of  the  peace,  whose  certi- 
ficate of  the  acknowledgment  is  in  the  form  prescribed  by  the 
statute  (Kev.  Code,  §  1548)  for  the  acknowledgment  of  con- 
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veyances  generally.  Henry  Marx  died  on  the  9tli  Novem- 
ber, 1870,  leaving  a  widow  and  six  minor  children,  who  were 
residing  with  him  at  the  time  of  his  death  on  the  mortgaged 
premises,  and  continued  to  reside  there  when  the  bill  was 
filed.  He  left  a  will,  which  was  regularly  admitted  to  pro- 
bate, but  the  widow  dissented  from  it,  and  claimed  her  dower 
and  distributive  interest  in  the  estate.  The  bill  alleged,  that 
the  estate  of  said  Henry  Marx  was  insolvent,  and  that  the 
house  and  lot  conveyed  by  the  mortgage  were,  at  the  time  it 
was  executed,  occupied  by  him  and  his  family  as  his  home- 
stead ;  and  in  regard  to  the  execution  of  the  mortgage  by  the 
complainant,  its  allegations  were  in  these  words : 

"Oratrix  signed  her  name  to  said  mortgage  deed,  in  the 
presence,  and  at  the  request  of  her  said  husband ;  but  she 
avers  that  it  was  not  her  voluntary  act,  and  that  she  did  not 
voluntarily  assent  to  the  same — that  she  signed  her  name  to 
said  mortgage  under  the  following  state  of  facts :  On  or 
about  the  19th  March,  1870,  her  said  husband  and  a  gentle- 
man who  she  was  afterwards  informed  was  a  justice  of  the 
peace,  or  a  notary  public,  came  together  to  the  residence  of 
her  said  husband,  when  her  husband  asked  her  to  sign  a 
mortgage  to  the  house  and  lot  in  which  they  lived,  and  she 
did  sign  it,  as  requested  ;  but  it  was  not  read  over  to  her, 
nor  did  she  know  its  contents,  further  than  was  said  to  her 
by  her  husband  as  aforesaid.  No  question  was  asked,  before, 
or  at  the  time  she  signed  it,  nor  afterwards,  by  the  gentle- 
man who  was  said  to  be  a  justice  of  the  peace,  or  a  notary 
public ;  and  oratrix  repeats,  that  it  was  not  her  voluntary 
signature,  nor  did  she  voluntarily  assent  thereto — that  she 
signed  said  mortgage  deed  from  fear  that  her  refusal  to  do 
so  would  not  only  give  displeasure  to  her  said  husband,  but 
would  create  an  ill  feeling  on  his  part  towards  her,  that 
might  lead  to  a  separation  between  them  ;  that  she  knew,  at 
the  time,  that  her  husband  was  greatly  embarrassed  with 
debt,  and  had  his  real  estate  mortgaged,  and  had  been  bor- 
rowing money  at  a  high  rate  of  interest ;  that  she  was  so 
much  troubled  on  account  of  having  signed  said  mortgage, 
that  she  wept  until  she  was  sick  ;  that  she  left  the  room  as 
soon  as  she  signed  her  name  to  the  said  deed,  and  did  not 
return  to  it  until  her  husband  and  the  gentleman  referred  to 
had  left ;  and  that  the  only  persons  present  when  she  signed 
her  name  as  aforesaid,  besides  herself,  were  her  said  hus- 
band, the  gentleman  who  was  said  to  be  a  justice  of  the 
peace,  or  a  notary  public,  and  her  son,  Maurice  Marx." 

The  defendant,  Miller,  answered  the  bill,  insisting  on  the 
validity  of  his  mortgage ;  asserting,  on  information  and  belief, 
that  the  complainant  signed  and  acknowledged  it  voluntarily ; 
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denying  that  any  improper  inducements  or  means  were  used 
to  procure  her  signature  or  acknowledgment ;  and  alleging 
that,  if  any  fraud,  force,  or  other  improper  influence  was  ex- 
erted towards  her,  it  was  not  by  his  procurement  or  conniv- 
ance, and  was  without  his  knowledge,  and  that  he  had  no 
notice  of  it  when  he  advanced  his  money  on  the  faith  of  the 
mortgage.  He  demurred  to  the  bill  for  want  of  equity,  be- 
cause, among  other  reasons,  it  showed  on  its  face  that  the 
mortgage  was  voluntarily  executed  by  the  complainant,  and 
was  valid  and  binding  on  her ;  and  because  it  did  not  show 
that  he  had  any  notice  of  the  alleged  want  of  assent  on  her 
part.  A  formal  answer  was  filed  by  the  personal  representa- 
tive of  Henry  Marx,  and  also  by  the  guardian  ad  litem  of  the 
infants. 

The  chancellor  overruled  the  demurrer,  and  on  final  hear- 
ing, on  pleadings  and  proof,  held  that  the  mortgage  was  valid, 
except  as  to  the  complainant's  right  of  dower  and  homestead, 
and  the  right  of  the  infant  children  to  a  homestead  during 
their  minority.  He  therefore  ordered  an  account  to  be  taken 
of  the  mortgage  debt,  and  a  sale  of  the  house  and  lot ;  but 
directed  the  register  to  retain  out  of  the  proceeds  of  sale  the 
sum  of  two  thousand  dollars,  as  the  value  of  the  homestead, 
and  an  additional  sum  for  the  value  of  the  dower  when  ascer- 
tained ;  and  allowed  the  cause  to  stand  over,  in  order  that 
the  complainant  might  amend  her  bill  by  setting  up  her 
homestead  right,  and  that  the  guardian  ad  Litem  might  file  a 
cross  bill,  setting  up  the  claim  of  the  infants  to  a  homestead 
exemption.  The  amendment  having  been  made,  and  the 
cross  bill  filed  and  brought  to  a  hearing,  the  chancellor  held 
that  the  complainant  was  not  entitled  to  dower  in  the  mort- 
gaged premises,  but  was  entitled  to  a  homestead  therein,  to 
the  extent  of  two  thousand  dollars,  "  for  the  benefit  of  her- 
self during  her  natural  life,  and  of  her  said  children  until  the 
youngest  of  them  surviving  attains  the  age  of  twenty-one 
years ;"  and  he  directed  the  register  to  invest  the  sum  of 
two  thousand  dollars,  of  the  moneys  in  his  hands  arising 
from  the  sale,  in  a  homestead  for  her  and  her  children,  taking 
the  title  in  his  own  name  officially  in  trust  for  them. 

The  overruling  of  the  demurrer  to  the  bill,  and  the  final 
decree,  are  now  assigned  as  error  by  the  defendant  Miller. 
\ 

THOS.  H.  HERNDON,  for  the  appellant. — 1.  The  allegations 
of  the  bill  do  not  show  that  the  complainant  did  not  execute 
the  mortgage  voluntarily.  On  the  contrary,  her  own  state- 
ments show  that  she  signed  it  freely  and  voluntarily,  without 
any  hesitation,  and  with  full  knowledge  of  the  effect  of  the 
instrument.  A  case  strikingly  similar  is  that  of  Baldwin  v- 
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Snowden,  11  Ohio  St.  203-10.     See,  also,  Louden  v.  Blythe, 
27  Perm.  (3  Casey,)  22. 

2.  Even  if  any  undue  influence  was  used  by  her  husband 
to  procure  her  signature  and  acknowledgment   (of  which, 
however,  there  is  not  a  particle  of  evidence),   it  is  neither 
alleged  nor  proved  that  the  mortgagee  had  any  connection 
with  it,  or  any  notice  of  it,  either  actual  or  constructive. 
The  mortgage  came  to  his  hands  duly  certified  by  an  oflicer 
authorized  by  law  to  take  acknowledgments ;  and  the  acknowl- 
edgment can  not  be  impeached,  to  his  injury,  except  for 
fraud  or  imposition,  in  which  he  participated,  or  brought  to 
his  notice  belore  he  parted  with   his   money. — Cases  cited 
supra;  also,  43  111.  478;  42  111.  514;  4  Harr.  Penn.  532;  5 
Wisconsin,  550;  18  Iowa,  95;  9  Barr,  14;  6  Blackf.  391;  3 
Yerger,  648;  3  Wheaton,  457,  468;  2  Vesey,  458;  10  John. 
193 ;  6  Cranch,  133;  2  Yern.  159;  Hartley  v.  Frost,  6  Texas, 
208 ;  1  H.  &  McH.  211 ;  3  Ib.  321. 

3.  The  mortgage  being  valid,  no  homestead  right  existed 
in  the  husband  at  his  death,  except,  possibly,  in  subordina- 
tion to  the  mortgage ;  and  his  widow  and  children  can  assert 
none  as  against  the  mortgagee. — 5  Kansas,  239,  and  cases 
above  cited  from  Iowa,  Wisconsin,  Texas,  and  Illinois. 

BOYLES  &  OVERALL,  contra. — 1.  The  proof  shows  that  the 
wife's  signature  to  the  mortgage  was  not  her  voluntary  act ; 
that  she  did  not  sign  it  from  choice,  but  at  the  request  of 
her  husband,  and  in  his  presence,  and  from  fear  of  his  dis- 
pleasure. The  constitution,  in  its  provisions  as  to  home- 
stead exemptions,  intended  to  guard  married  women  against 
the  fear,  undue  influence,  and  importunity  of  their  husbands, 
and  to  secure  to  them  rights  which  could  not  be  taken  from 
them  by  the  folly,  imprudence,  recklessness,  or  improvidence 
of  their  husbands — rights  of  which  they  could  not  be  deprived 
without  their  own  "voluntary  signature  and  assent."  These 
emphatic  words,  cumulative  almost  to  the  verge  of  tautology, 
show  that  alienations  of  the  homestead  are  protected  by 
greater  restrictions  than  the  law  requires  in  ordinary  con- 
veyances ;  and  effect  must  be  given  to  each  word.  Neither 
the  wife's  signature  to  a  mortgage,  nor  her  acknowledgment 
of  it,  is  sufficient  to  give  it  validity.  It  must  be  shown  to  be 
her  voluntary  act — to  have  the  voluntary  assent  of  her  mind, 
with  full  knowledge  of  all  the  facts.  There  is  no  statute 
which  makes  the  ordinary  certificate  of  a  notary  sufficient 
proof  of  this  "voluntary  signature  and  assent;"  and  in  the 
absence  of  legislation,  the  courts  can  not  give  it  that  effect. 
The  burden  of  proving  that  the  act  was  voluntary  is  on  the 
party  who  asserts  it,  and  who  claims  under  it.  If  the  words 
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were  only  a  statutory  requisition,  the  certificate  of  acknowl- 
edgment would  not  show  a  substantial  compliance. — Boykin 
v.  Rains,  28  Ala.  340.  As  to  the  alienation  of  homesteads, 
and  the  strictness  with  which  constitutional  provisions  on 
the  subject  are  construed  by  the  courts,  see  Lane  v.  Ddick,  6 
McLean,  200 ;  1  Clarke,  Iowa,  413 ;  6  Minn.  25,  500 ;  51  Penn. 
309;  2  Vroom,  N.  J.  21 ;  22  Illinois,  363;  1  Cal.  436;  7  Bush, 
Ky.  156;  50  Illinois,  521;  5  Kansas,  239;  18  Iowa,  90;  19 
Wisconsin,  472 ;  1  Nev.  668. 

2.  If  the  mortgage  is  void  as  to  the  wife,  it  is  void  and  in- 
operative  altogether — void    for    all  purposes. — Authorities 
supra ;  also,  31  Illinois,  113,  157,  174,  200 ;  10  Mich.  291 ; 
14  Cal.  472 ;  12  Cal.  327 ;  8  Cal.  66,  75,  347 ;  5  Wisconsin,  534. 
Being  void,  it  does  not  affect  the  wife's  right  to  dower ;  and 
she  can  claim  dower  in  addition  to  her  rights  in  the  home- 
stead. 

3.  Whatever  may  be  the  validity  or  effect  of  the  mortgage, 
it  can  not  deprive  the  children  of  their  constitutional  right 
to  a  homestead  during  their  minority.     The   words   of  the 
constitution  are  plain  and  unambiguous,  leaving  no  room 
for  construction.     The  homestead  is  exempt,  "in  all  cases, 
during  the  minority  of  the  children.     The  exemption  is  as 
general  as  language  can  make  it.     It  does  not  except  home- 
steads which  are  incumbered  by  mortgages,  nor  homesteads 
upon  which  there  may   be  judgment  liens;  and  to  except 
them  from  its  operation,  would  not  only  interpolate  in  the 
constitution  words  which  its  framers  did  not  use,  but  would 
exclude  from  its  benefits  those  who  most  need  them.     A 
mortgage  is  nothing  more  than  a  security  for  a  debt. — 1  Hil- 
liard  on  Mortgages,  1-4,  and  cases  cited.     The  interest  of 
the  mortgagor,  before  the  law  day,  is  subject  to  levy  and 
sale.— 19  Ala.  722,  753 ;  21  Ala.  288.     When  the  mortgagor 
dies  in  possession  of  the  mortgaged   premises,  occupying 
them  as  his  homestead,  the  homestead  right  descends  to  his 
children,  and  they  can  not  be  dispossessed  by  a  foreclosure  of 
the  mortgage  during  their  minority. 


On  the  30th  December,  1871,  George  F.  Smith  died  in 
Choctaw  county,  where  he  resided,  intestate ;  and  letters  of 
administration  on  his  estate  were  duly  granted  by  the  Pro- 
bate Court  of  said  county,  on  the  24th  January,  1872,  to 
Silas  M.  Smith.  On  the  10th  February,  1874,  said  estate 
having  been  reported  insolvent,  Mrs.  Mary  J.  Smith,  the 
widow,  filed  her  petition  in  said  Probate  Court,  asking  an 
allotment  to  her  of  one  hundred  and  sixty  acres  of  land,  which 
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she  particularly  described  by  its  government  numbers,  as  a 
homestead  for  herself  and  her  two  infant  children,  who  con- 
stituted the  decedent's  family  at  the  time  of  his  death,  and 
also  one  thousand  dollars'  worth  of  personal  property,  to  be 
selected  by  commissioners  appointed  by  the  court.  The 
petition  was  filed  under  the  act  approved  April  23, 1873,  and 
the  petitioner  claimed  to  be  entitled  to  the  benefit  of  its  pro- 
visions. Certain  creditors  of  the  estate  appeared,  and  de- 
murred to  the  petition,  but  their  demurrer  was  overruled ; 
and  they  then  filed  an  answer.  On  the  hearing,  it  was  admit- 
ted that  the  decedent  died  in  said  county,  seized  and  pos- 
sessed of  the  lands  described  in  the  petition ;  that  his  home- 
stead was  in  the  county,  and  that  his  widow  and  two  infant 
children  composed  his  family  at  the  time  of  his  death ;  but 
there  was  no  averment,  admission,  or  other  proof,  that  the 
lands  which  were  claimed  as  a  homestead,  or  the  larger  tract 
of  which  they  formed  a  part,  constituted  his  homestead  at 
the  time  of  his  death.  The  court  rendered  a  decree  in  accord- 
ance with  the  prayer  of  the  petition,  and  its  decree  is  now 
assigned  as  error.  There  is  a  bill  of  exceptions  in  the  record, 
but  it  does  not  show  that  any  exception  was  reserved  to  the 
overruling  of  the  demurrer  to  the  petition,  or  to  the  final 
decree  of  the  court.  The  appeal  is  sued  out  by  the  admin- 
istrator, who  alone  assigns  errors. 

COLEMAN  &  GLOVER,  with  WATTS  &  SONS,  for  appellant, 
cited  Taylor  v.  Taylors  Children,  53  Ala.  135 ;  Rottenbury  v. 
Pipes,  53  Ala.  447. 


David  B.  Anthony  died  in  October,  1871,  at  his  residence 
in  the  town  of  Eutaw,  Greene  county ;  leaving  a  widow  and 
two  infant  children,  who  composed  his  family.  His  widow 
married  again,  and  died  in  the  latter  part  of  the  year  1874. 
His  estate  was  reported  and  declared  insolvent,  in  Septem- 
ber, 1875 ;  and  on  the  4th  October,  1875,  the  two  minor  chil- 
dren filed  their  petition  in  the  Probate  Court  of  said  county, 
asking  the  appointment  of  commissioners,  or  appraisers,  "  to 
lay  off  and  set  apart  to  petitioners  five  hundred  dollars  worth 
of  land,  so  as  to  include  the  homestead  in  which  their  father 
died,  situated  in  the  town  of  Eutaw,"  describing  it,  "  or  such 
portion  thereof  as  can  be  selected  without  injury  to  the 
remaining  portion  of  the  estate ;  or,  if  that  can  not  be  done, 
that  said  appraisers  be  required  to  lay  off  other  lands  in  the 
place  of  said  homestead,  to  be  estimated  by  them,  and  set  off 
by  metes  and  bounds ;"  or  that  the  lands  might  be  sold  by 
VOL.  LT. 
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the  administrator,  and  five  hundred  dollars  be  paid  to  them 
out  of  the  proceeds  of  sale.  The  administrator  demurred  to 
the  petition,  on  the  ground  that  the  statute  under  which  it 
was  filed  (Rev.  Code,  §  2061)  had  been  repealed  by  the  act 
approved  April  23, 1873,  and  the  petitioners  were  not  entitled 
to  claim  a  homestead,  or  its  equivalent,  under  the  provisions 
of  that  law;  and  he  set  up  the  same  defense  by  way  of  plea, 
and  in  his  answer.  The  court  overruled  the  demurrer  and 
plea,  and  rendered  a  decree  in  accordance  with  the  prayer  of 
the  petition ;  to  which  rulings  and  decree  the  administrator 
excepted,  and  he  now  assigns  them  as  error. 

TV.  P.  WEBB,  for  the  appellant,  cited  Taylor  v.  Taylor  s 
Children,  53  Ala.  135;  Rottenbury  v.  Pipes,  53  Ala.  447;  also, 
Medical  College  v.  Muldon  &  Sons,  46  Ala.  610;  1  Hill,  324; 
9  Wallace,  506. 

COLEMAN,  CLAEK  <fe  McQuEEN,  contra. — The  petitioners'  right 
to  a  homestead  accrued  under  section  2061  of  the  Revised 
Code.  The  subsequent  act  of  1873  was  a  remedial  and  enlarg- 
ing act,  and  was  not  intended  to  take  away  or  impair  any 
rights  which  had  vested  under  the  former  laws.  A  retrospec- 
tive operation  will  never  be  given  to  a  statute,  unless  the 
intention  that  it  shall  so  operate  is  clearly  expressed. — 9  Ba- 
con's Abr.,  Statute;  2  Mod.  310  ;  10 Mass.  437 ;  12  Mass.  383 ; 
16  Mass.  215;  6  Porter,  109 ;  2  Ala.  54;  18  Ala.  668;  19  Ala. 
707,619;  26  Ala.  535. 

STONE,  J.— On  the  23d  December,  1812,  it  was  enacted 
by  our  then  territorial  legislature,  "That  hereafter  lands, 
tenements,  and  hereditaments  shall  be  subject  to  the  pay- 
ment of  all  judgments  or  decrees  of  any  court  of  record  within 
this  territory,  and  the  clerk  of  such  court  shall  frame  the 
execution  accordiogly,  *  *  *  provided,  that  courts 
holden  by  justices  of  the  peace  shall  not  be  deemed  courts  of 
record  within  the  meaning  and  provisions  of  this  act ;  and 
the  sheriff,  or  other  officer,  selling  any  real  estate,  shall  make 
a  title  to  the  purchaser,  which  title  shall  vest  in  the  pur- 
chaser all  the  right,  title  and  interest  which  the  defendant 
had  in  and  to  such  real  estate,  either  in  law  or  equity." 
Toulrn.  Digest,  307,  §  9.  The  law  stood  thus,  leaving  all  the 
property  of  a  debtor,  real  and  personal,  subject  to  seizure 
and  sale  in  payment  of  his  debts,  .until  the  introduction  into 
our  legislature  of  what  is  known  as  the  exemption  policy. 
We  should  except,  however,  from  this  general  remark,  the 
qualified  exemption  from  levy  and  sale  of  property  lying  or 
being  "  on  premises  held  under  lease,"  under  the  act  of  Feb- 
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ruary  10,  1807,  and  exemption  of  growing  crops  from  execu- 
tion sale,  under  the  act  of  November  27,  1821. 

Exemptions  proper,  like  many  other  subjects  that  have 
grown  into  a  fixed  policy,  had  a  small  beginning.  The  first 
statute  was  enacted  on  the  12th  January,  1833.  It  was  con- 
fined to  a  few  chattels,  of  agricultural  and  family  necessity. 
On  the  14th  February,  1843,  a  few  articles  were  added  to  the 
list.— See  Clay's  Dig.  210,  §  47.  On  the  next  day,  February 
15,  1843,  the  act  "  to  exempt  real  estate,  not  exceeding  forty 
acres,  from  execution  upon  contracts  hereinafter  made,"  was 
passed. — See  Pamph.  Acts,  73.  The  further  and  continuous 
growth  of  the  system  is  found  in  sections  2880  to  2884  of  the 
Revised  Code  of  1867.  It  was  made  a  part  of  the  permanent, 
organic  law  of  the  land,  by  the  constitution  of  1868 ;  and  is 
retained  and  preserved  in  the  constitution  of  1875. 

An  examination  of  these  various  progressive  enactments 
will  show  that,  in  this  State,  the  principle  of  exemption  of 
part  of  the  property  of  the  citizen  from  levy  and  sale  has 
ripened  into  a  permanent  policy ;  and  these  statutes  have 
always  received  a  liberal  construction  at  the  hands  of  the 
courts. — 1  Brick.  Dig.  908,  §  255.  So,  a  similar  principle  has 
sprung  up,  and  become  a  policy,  apparently  fixed,  in  almost 
every  State  in  the  Union.  Rhode  Island,  Delaware  and 
Oregon,  we  believe,  are  the  only  States  that  have  not  such 
statutes.  And  in  many  of  the  States,  particularly  the  new 
ones,  the  exemptions,  as  with  us,  have  been  incorporated  in 
their  constitutions.  So,  this  sentiment  in  favor  of  exemp- 
tions may  be  safely  treated  as  the  settled  policy  of  the 
country. 

Exemption  is  not  intended  merely  as  a  boon  to  the  head  of 
a  family.  It  has  a  broader  purpose.  It  proposes  to  secure 
to  the  resident  and  his  family  a  home  and  a  shelter,  of  which 
they  cannot  be  deprived  by  the  visitations  of  adversity,  or 
by  the  demands  of  creditors.  It  provides  alike  for  the 
family,  while  the  head  of  it  is  living,  and  for  the  widow  and 
children,  composing  the  family  after  his  death.  So  clearly  is 
this  manifested,  that  the  homestead  cannot  be  alienated  by 
mortgage  or  otherwise,  "by  the  owner  thereof,  if  a  married 
man,  without  the  voluntary  signature  and  assent  of  the  wife." 
Speaking  of  the  purpose  of  such  legislation,  the  Supreme 
Court  of  Iowa,  in  Parsons  v.  Livingston,  11  Iowa,  106,  said,  it 
was  "  based  upon  the  idea,  that  it  is  a  matter  of  public  policy, 
for  the  promotion  of  the  prosperity  of  the  State,  and  the  gen- 
eral good  of  the  people,  that  such  citizen  should  be  inde- 
pendent and  above  want — that  he  should  have  a  home,  a 
place  where  he  and  his  family  may  live  in  society,  beyond  the 
reach  of  financial  misfortune,  and  the  demands  of  creditors." 
VOL.  LV. 
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In  Walker  v.  Darst,  31  Texas,  682,  the  court  commented 
approvingly  on  the  impetus  that  was  given  to  the  happiness 
of  families,  when  the  organic  law  of  the  State  protected  the 
homestead  from  the  inroads  of  the  sheriff,  "by  assuring  the 
wife  and  mother  that  she  can  retire  into  a  rural  district,  and 
select  from  the  vast  regions  of  Texas  a  place  free  from  the 
scenes  and  allurements  of  a  city,  and  there  bring  up  and  edu- 
cate her  family,  and  know  that  while  she  is  beautifying 
her  home,  and  adding  comforts  to  conveniences,  and  fancies 
to  comforts,  this  home  is  her  home ;  that  whatever  misfor- 
tune may  befall  her  husband,  either  in  business  or  habits, 
this  home  is  secure,  and  110  one  can  take  it  from  her  and  her 
children." 

Speaking  of  the  protection  thrown  around  the  homestead 
by  the  law,  Chief  Justice  HEMPHILL,  in  Wood  v.  Wheeler,  1 
Texas,  22,  said :  "  Its  design  was,  not  only  to  protect  citi- 
zens and  their  families  from  the  miseries  and  dangers  of 
destitution,  but  also  to  cherish  and  support  in  the  bosom  of 
individuals  those  feelings  of  sublime  independence  which  are 
essential  to  the  maintenance  of  tree  institutions." 

Conceding,  as  we  do,  that  the  policy  of  our  exemption  laws 
is  both  humane  and  promotive  of  the  general  welfare,  it  is 
worthy  of  serious  inquiry,  whether  we  have  not  already  gone 
far  enough,  if  not  too  far,  in  the  matter  of  screening  property 
from  the  payment  of  debts.  A  just  boundary  should  be  ad- 
hered to — NOT  exposing  the  poor  and  unfortunate  to  the  mis- 
eries of  destitution,  nor  enabling  the  faithless  unduly  to 
withhold  their  property  from  the  payment  of  honest  debts. 
While  we  think  and  hold,  that  our  constitutional  and  statu- 
tory exemptions  must  be  upheld  in  their  integrity,  we  do  not 
feel  at  liberty  to  extend  their  provisions  by  implication.  We 
will  endeavor  to  give  a  natural  and  reasonable  interpretation 
to  the  various  provisions  of -the  former. 

1.  Article  XIV  of  the  constitution  of  1868,  and  article  X 
of  the  constitution  of  1875,  except  the  7th  section  of  the 
latter,  are  identical.  Section  2  of  that  article  relates  to 
homestead.  It  is  contended  that,  inasmuch  as  the  exemp- 
tion provided  for  under  the  first  clause  of  that  section  is  of 
"every  homestead,  not  exceeding  eighty  acres,"  or,  in  lieu 
thereof,  "any  lot  in  the  city,  town,  or  village,  *  and  not 

exceeding  the  value  of  two  thousand  dollars,"  that  this  is  a 
limitation  on  the  power  of  the  legislature,  beyond  which  that 
body  cannot  enlarge  the  exemption.  The  words  "  not  ex- 
ceeding," in  each  place  in  which  they  are  found  in  the  clause 
above,  must  receive  the  same  interpretation.  They  are  em- 
ployed to  express  a  limitation  on  something.  What  is  it  ? 
We  may  probably  best  understand  the  subject  of  this  liniita- 
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tion,  by  inquiring  whether  the  framers  of  the  constitution 
intended  thereby  to  declare  personal  rights  of  the  citizen,  or 
to  define  a.  rule  for  the  government  of  the  legislature.  If  the 
former,  then  the  clause  is  legislative  in  its  character,  and 
needs  no  legislation  to  give  it  force.  If  the  latter,  the  clause 
is  inert,  and  must  remain  so  until  legislation  gives  it  vitality. 
Evidently,  they  must  have  intended  the  former ;  for  there  is 
nothing  in  the  section  under  discussion,  which  contains 
directions  to  the  legislature,  or  which  requires  legislative 
action  to  give  it  vitality  or  force.  The  clause,  as  far  as  it 
extends,  has  the  form  and  properties  of  a  law,  declarative  of 
the  will  and  purpose  of  the  sovereignty ;  and  it  is  self-exe- 
cuting. Hence,  it  is  not,  in  form  or  substance,  a  command 
or  direction  to  the  legislature.  It  intended  to  exempt  the 
homestead,  as  an  accomplished  fact ;  not  to  instruct  the  leg- 
islature how  it  should  be  done. 

It  being  thus  shown  that  the  clause  in  question  is,  in  its 
nature,  legislative,  and  not  a  rule  to  govern  the  legislature, 
the  question  again  comes  up,  what  are  the  purpose  and  ob- 
ject of  the  limitation  ?  "What  does  it  limit  ?  Homestead  was 
the  subject.  If  it  had  its  situs  in  the  country,  it  was  to  be 
measured  by  quantity,  as  well  as  value.  If  in  a  city,  town, 
or  village,  the  measurement  was  by  value  only.  The  home- 
stead in  the  country  might  consist  of  hundreds  or  thousands 
of  acres.  It  was  not  intended  to  exempt  every  homestead  in 
its  entirety.  The  homestead  which  the  constitution  ex- 
empted must  not  exceed  eighty  acres.  If  it  contain  a  greater 
number  of  acres,  then  the  owner  thereof  is  authorized  to 
select  from  the  larger  tract  eighty  acres — "not  exceeding 
-eighty  acres" — as  his  homestead,  provided  it  does  not  "  ex- 
ceed the  value  of  two  thousand  dollars." 

The  clause  "not  exceeding,"  is  certainly  a  limitation ;  and 
whatever  it  does  operate  upon,  it  must  certainly  limit,  either 
upwards,  or  downwards.  Let  us  inquire  how  it  will  operate, 
if  it  be  held  to  be  a  limitation  on  the  power  of  the  legisla- 
ture. The  first  result  is  that,  under  the  constitution,  there 
is  no  exemption  of  homestead,  until  the  legislature  shall 
declare  of  what  it  shall  consist ;  and,  second,  if  so  held,  it 
must  be  that  it  is  a  limitation  upward — that  it  fixes  a 
maximum,  beyond  which  the  legislature  cannot  go.  A 
proper  paraphrase  of  the  clause  then  would  be,  The  legislature 
shall  have  no  poiver  to  exempt  as  a  homestead  exceeding  eighty 
acres  of  land,  &c.  This  would  clearly  be  a  restraint  of  the 
power  of  the  legislature,  upwards.  They  could  not  go  beyond 
the  eighty  acres  in  quantity.  Would  it  impose  any  restraint, 
or  limitation,  downwards?  Clearly  not;  for,  -under  such 
construction,  the  section  contains  no  words  that  can  be  tor- 
Vox,.  LV. 
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tured  into  such  a  meaning.  The  legislature,  under  this 
supposed  interpretation,  could  reduce  the  homestead,  at  their 
pleasure,  below  eighty  acres  in  quantity,  and  below  twa 
thousand  dollars  in  value. 

What  was  the  purpose  of  the  framers  of  the  constitution, 
in  incorporating  in  it  provisions  securing  homestead,  and 
exemptions  of  personal  property  ?  Was  it  to  embody  such 
provisions  in  the  organic  law,  and  thus  place  their  repeal 
beyond  the  power  of  the  legislature ;  or  did  they  merely 
intend  thereby  to  circumscribe  the  power  of  the  legislature, 
and  fix  a  limit  beyond  which  it  cannot  go  ?  The  article  on 
the  subject  of  "  Exempted  property  "  contains  four  sections 
on  this  subject — 1,  2,  3,  and  5.  All  of  them,  unless  section  2 
be  an  exception,  secure  benefits  to  the  residents  of  this-  State, 
which  cannot  be  taken  away  or  impaired  by  the  legislature. 
The  benefits  secured  by  the  provisions  in  sections  1, 3,  and  5, 
are  absolute,  and  irrepealable.  In  these,  then,  the  legislature 
intended  to  confer  benefits,  as  a  permanent,  unalterable 
boon  to  the  family.  Would  it  not  be  strange  that  the  con- 
stitution should  have  thus  liberally,  even  bounteously,  pro- 
vided for  families  in  the  matter  of  personal  property,  and 
the  succession  to  the  homestead ;  while  in  the  same  article, 
it  should  be  construed  as  restricting,  both  in  quantity  and 
value,  the  homestead  right  of  the  family — by  far  the  most- 
needed  and  valuable  of  all  the  exempted  property — to  a  fixed 
area  and  valuation ;  and  as  leaving  the  legislature  without 
restraint,  in  the  reduction  of  the  homestead  to  the  most  in- 
significant dimensions,  and  the  most  trifling  valuation  ?  One 
thousand  dollars  in  personalty  absolutely  secured ;  while  the 
real  estate,  which  constitutes  the  homestead,  may,  at  the  will 
or  caprice  of  the  legislature,  be  so  reduced,  both  in  quantity 
and  value,  as  to  be  utterly  worthless?  Such  is  the  inevitable 
sequence  of  holding  that  the  words,  "not  exceeding,"  in  sec- 
tion 2,  are  a  limitation  on  the  power  of  the  legislature.  The 
advocates  of  this  construction  are  forced  to  maintain  the 
proposition,  that  sections  1,  3,  and  5,  are  enabling,  and  section 
2  restrictive  in  their  character ;  that  the  former  three  sec- 
tions confer  benefits,  while  the  latter  takes  them  away.  We 
think  that  the  language  employed,  the  policy  of  the  country, 
as  shown  alike  by  sections  1,  3,  and  5,  and  by  the  public  his- 
tory of  the  times,  equally  forbid  such  interpretation. 

Another  view  :  Section  2  of  the  article  under  discussion, 
like  sections  1,  3,  and  5,  declares  aji  exemption.  "Shah1  be 
exempted  from  sale  on  execution,"  &c.,  is  its  language. 
"Every  homestead,"  omitting  the  qualifying  clauses,  "  shall 
be  exempted."  The  section  then  expresses  two  additional 
conditions  of  such  exemption ;  first,  it  shall  operate  only 
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against  debts  "  contracted  after  the  adoption  of  this  consti- 
tution ;"  and,  second,  it  "  shall  not  extend  to  any  mortgage 
lawfully  obtained,  but  such  mortgage,  or  other  alienation  of 
such  homestead,  by  the  owner  thereof,  if  a  married  man, 
shall  not  be  valid,  without  the  voluntary  signature  and  assent 
of  the  wife."  We  submit  that  these  clauses  are  singularly 
inapt,  and  out  of  place,  if  section  2  be  only  a  limitation  on 
the  power  of  the  legislature.  Such  construction  presents  the 
anomaly  in  law-making  of,  first,  placing  a  restraint  on  the  power 
of  the  legislature  upward,  leaving  that  body  free  to  reduce  the 
homestead  even  to  nothing ;  for  such  is  the  result  of  holding 
that  there  is  no  limitation  downward  ;  and  then,  in  the  same 
section,  prohibiting  the  owner,  if  a  married  man,  from  dispos- 
ing of  such  homestead,  without  the  voluntary  signature  and 
assent  of  the  wife  ;  first  limiting  the  power  of  the  legislature, 
by  declaring  a  maximum  beyond  which  it  cannot  go,  and  in 
the  same  section,  hedging  around  whatever  of  homestead  the 
legislature  may  leave  to  the  family,  by  embarrassing  condi- 
tions in  its  dispositions ;  thus,  in  one  and  the  same  section, 
the  leading,  paramount  purpose  of  which  is  restriction  of  the 
homestead-right,  reserving  and  securing  in  the  wife  an  insur- 
mountable barrier  to  its  disposition,  save  by  her  voluntary 
signature  and  assent.  A  strange  incongruity  of  policy  and 
purpose. 

Having  shown,  as  we  think,  that  this  whole  article  is  leg- 
islative in  form  and  substance,  and  not  a  direction  to  the 
legislature,  it  must  be  construed  as  if  it  were  a  mere  legisla- 
tive enactment.  So  considered,  no  one  would  question  that, 
under  its  provisions,  the  homestead  would  stand  absolutely 
exempted,  to  the  extent  of  eighty  acres  in  quantity,  and  two 
thousand  dollars  in  value.  In  the  administration  and  execu- 
tion of  such  statute,  there  would  be  no  power  anywhere  to 
reduce  the  homestead  below  the  given  quantity  and  value. 
The  convention  understood  well  how  to  express  limitations 
on  legislative  power.  Sections  14,  31,  32,  36,  of  article  IV, 
are  samples  of  the  laconic  terms  in  which  they  could  and  did 
express  such  limitations.  It  is  singular  that,  with  such  self- 
imposed  guides,  they  should  have  employed  the  circumlocu- 
tion found  in  section  2,  article  XIV,  to  express  such  limitation, 
when  the  object  could  have  been  accomplished,  relieved  of 
all  ambiguity,  by  the  simple  phrase,  "  The  general  assembly 
shall  not  have  power,"  &c.  In  this  connection,  it  is  worthy 
of  remark,  that  the  general  assembly  is  no  where  mentioned 
in  article  XIV  of  the  constitution. 

We  hold,  then,  that  the  constitution,  by  its  unaided  force, 
and  without  legislation,  exempts  every  homestead  absolutely 
and  entirely,  with  the  two  limitations ;  first,  that  if  it  .be  in 
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the  country,  it  shall  not  exceed  eighty  acres  in  quantity,  no 
matter  what  its  value  may  be,  unless  it  Exceed  two  thousand 
dollars ;  second,  that  whether  in  the  country,  or  in  a  city, 
town  or  village,  it  shall  not  exceed  two  thousand  dollars  in 
value.  This  right  to  the  homestead,  within  the  limits  named, 
is  secured  absolutely  to  the  owner  by  the  constitution  itself ; 
and  cannot  be  reduced  or  impaired  by  the  legislature.  The 
clause  under  discussion  imposes  no  restraint  on  the  legisla- 
tive power  to  increase  the  exemption. 

We  are  aware  that  in  Beeclier  v.  Baldy,  7  Mich.  488,  this 
precise  question  was  decided  differently.  While  we  have  the 
highest  respect  for  the  court,  and  for  the  distinguished  jurist, 
Christiancy,  by  whom  that  decision  was  pronounced,  we  can- 
not agree  with  him  on  this  question.  Mr.  Smyth,  in  his  work 
on  Homestead  and  Exemptions,  after  giving  a  detailed  state- 
ment of  the  principles  declared  in  that  case,  says,  in  a  note 
to  section  67,  "We  have  given  an  extended  notice  of  this  case 
of  Beeclier  v.  Baldy,  as  it  presents  an  interpretation  of  the 
statute  in  relation  to  homesteads,  at  variance  with  most  of 
the  cases  which  have  come  under  our  observation."  He  cites 
several  authorities,  all  of  which  we  have  examined,  except 
Cohen  v.  Davis,  20  Cal.  187.  They  shed  no  light  on  the  ques- 
tion discussed  above.  They  chiefly  treat  of  the  repeal  of 
statutes  by  subsequent  enactments  that  are  variant. — See 
2  Brick.  Dig.  463 ;  McCartee  v.  Orphan  Asylum  Society,  9 
Cow.  439. 

2.  We  have  said  above,  that  the  limitation  of  value  of  the 
homestead  exemption,  under  the  constitution,  to  two  thou- 
sand dollars,  applies  alike  to  a  residence  in  the  country  and 
to  a  lot  in  a  city,  town,  or  village.  This  interpretation  is 
forced  upon  us  by  the  language  of  the  constitution  which  se- 
cures the  exemption.  The  first  limitation  on  the  right  of 
homestead  relates  to  the  quantity  of  land.  This  is  confined, 
and  properly  so,  to  homesteads,  "not  in  any  city,  town,  or 
village ;"  in  other  words,  to  lands  in  the  country.  In  lands 
thus  situated,  the  homestead  ma}'  contain  hundreds,  or  even 
thousands  of  acres.  The  constitutional  exemption  is  limited 
to  eighty  acres,  to  be  selected  by  the  owner  thereof.  This 
is  so  placed  in  the  sentence,  as  to  prove  beyond  all  question 
that  it  relates  alone  to  homesteads  in  the  country.  It  pre- 
cedes all  mention  of  "  any  lot  in  the  city,  town,  or  village." 
It  was  thus  placed,  because  of  its  want  of  appositeness  to  the 
succeeding,  alternative  right  of  exemption.  Then  follows 
the  alternative  clause,  designed  to  provide  for  persons  whose 
homesteads  were  not  in  the  country,  but  who  "  owned  and 
occupied"  a  lot  in  the  city,  town,  or  village.  These  are  ex- 
empt, the  other  conditions  being  present,  without  any  refer- 
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ence  to  quantity  of  acres.  Following  each  of  these,  placed 
side  by  side,  are  two  essential  conditions  of  a  valid  home- 
stead right,  whether  its  situs  be  in  the  country,  or  in  a  city, 
town,  or  village.  These  are,  that  it  shall  be  owned  and  occu- 
pied by  a  resident  of  this  State,  and  that  it  shall  not  exceed 
the  value  of  two  thousand  dollars.  Every  one  will  concede 
that  ownership  and  occupation  by  a  resident  are  essential  to 
a  valid  homestead  claim  in  the  country.  Every  one  will  con- 
cede that  that  clause  relates  to  each  phase  of  the  homestead 
right.  Upon  what  principle,  then,  can  it  be  contended  that 
the  clause  in  relation  to  value,  must  be  confined  to  the  home- 
stead in  a  city,  town,  or  village  ?  It  is  found  in  the  same 
part  of  the  sentence  as  the  clause  in  reference  to  ownership 
and  occupation,  and  connected  with  it  by  the  copulative  con- 
junction. If  we  hold  that  the  limitation  as  to  value  does  not 
relate  to  homestead  in  the  country,  by  an  irresistible  rule  of 
construction,  we  must  hold  that  the  ownership  and  occupa- 
tion required  by  the  clause  are  not  conditions  of  a  valid  claim 
of  homestead  in  the  country.  This  construction  would  be  so 
manifestly  absurd,  that  we  deem  further  elaboration  un- 
necessary. 

In  the  constitution  of  Michigan,  Art.  XVI.  sec.  2,  there  is 
a  provision  precisely  like  ours,  on  the  subject  we  have  been 
considering.  In  the  case  of  Wallace  v.  Harris,  32  Michigan, 
380-399,  the  homestead  was  in  the  country ;  and  the  court, 
without  discussing  the  question,  ruled,  that  the  "  area  [of 
the  homestead — quantity]  depended  on  valuation  ;"  thus  de- 
claring a  construction  of  the  exact  language  of  our  constitu- 
tion, precisely  as  we  have  done  above. 

3.  Cases  will,  and  do  arise,  in  which  the  homestead  in  a  city, 
town,  or  village,  and  even  in  the  country,  cannot  be  so  re- 
duced in  area,  as  to  be  within  the  value  of  two  thousand 
dollars  limited  by  the  constitution.  For  such  case,  the  con- 
stitution makes  no  express  provision.  It  is  neither  a  "  home- 
stead, not  exceeding  eighty  acres  of  land,  and  the  dwelling 
and  appurtenances  thereon,  and  not  in  any 

town,  city,  or  village,  not  exceeding  the 

value  of  two  thousand  dollars,"  nor  is  it  a  "  lot  in  the  city, 
town,  or  village,  with  the  dwelling  and  appurtenances  thereon, 
and  not  exceeding  the  value  of  two  thousand 
dollars."  In  such  case,  is  there  any  mode  by  which  the  ex- 
emption can  be  secured  to  the  owner,  or  an  equivalent  set 
apart  to  him  ?  It  is  a  homestead  which  the  constitution  ex- 
empts— a  residence  and  shelter  for  the  family.  Occupation 
and  residence  in  the  State  are  among  the  named  conditions 
of  its  successful  assertion.  The  exemption  is  surrendered 
and  lost  when  the  owner  ceases  to  occupy  it.  It  ceases  to 
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operate,  and  ceases  to  exist  against  a  mortgage,  or  other 
alienation,  lawfully  obtained  from  the  owner  thereof ;  with 
the  proviso  that,  i£  such  owner  be  a  married  man,  then  such 
mortgage  or  alienation  shall  not  be  valid  without  the  volun- 
tary signature  and  assent  of  the  wife.  If  the  attempt  be 
made  to  allot  and  secure  to  the  family  an  equivalent  for  the 
homestead,  can  it  be  so  framed  as  to  preserve  the  conditions 
and  properties  above  enumerated  ?  In  the  absence  of  legis- 
lation, we  answer,  manifestly  not. 

We  have  said  above  that  the  constitution  of  Michigan,  on 
the  subject  of  homestead  exemption,  is  precisely  like  ours. 
The  only  difference  is  that,  in  that  State,  the  exemption 
which  the  constitution  secures  shall  not  exceed,  in  quantity, 
forty  acres,  and,  in  value,  fifteen  hundred  dollars.  This 
works  no  change  in  principle.  In  the  case  of  Beecher  v. 
Boldy,  7  Mich.  488,  the  question  was,  whether  any  homestead, 
or  equivalent  for  it,  could  be  set  apart  out  of  premises,  which, 
after  being  reduced  to  the  lowest  practicable  quantity,  was 
still  of  greater  value  than  fifteen  hundred  dollars.  The  court 
ruled  that  it  could  not,  the  constitution  making  no  provision 
for  such  a  case.  The  court  said  :  "  But  the  constitution  has 
only  exempted  a  homestead,  as  an  entirety ;  not  a  part  of, 
or  an  undivided  interest  in  a  homestead ;  and  no  latitude 
of  construction  can  convert  or  pervert  language  into  an  ex- 
emption of  fifteen  hundred  dollars  in  money,  in  lieu  or  com- 
pensation of  a  homestead.  It  is  the  land,  including  the 
dwelling-house  and  appurtenances,  and  constituting  a  home- 
stead in  fact,  owned  and  occupied  by  the  debtor,  and  nothing 
else,  which  the  constitution  exempts ;  and  to  bring  it  within 
the  designation  of  a  homestead,  which  the  constitution,  of  its 
own  force,  exempts,  it  must  possess  all  the  descriptive  fea- 
tures of  the  homestead  described  in  the  constitution  as 
exempt." 

In  that  case,  the  court  had  previously  propounded  and  an- 
swered the  following  inquiry,  to-wit :  "If,  when  reduced  as 
far  as  divisible  within  the  principles  above  expressed,  it  still 
exceed  the  value  of  fifteen  hundred  dollars,  can  it,  under  the 
constitution  alone,  without  further  legislation,  be  further  di- 
vided ;  or  can  the  courts,  in  any  way,  secure  to  the  debtor  a 
benefit  equal  to  the  fifteen  hundred  dollars  ?"  The  answer 
of  the  court  was,  "  We  think  not." 

In  the  case  of  Helfemtein  v.  Cave,  3  Iowa,  287,  the  same 
question  arose,  under  a  statute  oi  that  State.  The  court 
said:  "If  the  homestead  claimed  exceeds  $500  in  value,  is  he 
entitled  to  the  exemption  ?  We  answer  that,  as  said  above, 
when  the  quantity  can  be  reduced  so  as  to  reach  the  given 
value,  this  may  be  done  ;  but,  if,  when  reduced  to  the  small- 
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est  quantity,  such  as  to  the  dwelling-house  and  its  appurte- 
nances— that  is,  to  that  which  constitutes  a  messuage — it  then 
exceeds  the  given  value,  we  see  no  way  in  .which  to  give  him 
his  homestead.  The  statute  is  explicit,  that  he  may  have 
his  homestead,  provided  it  does  not  exceed  the  value  limited 
upon  it.  The  corollary  is  clear,  that  if  it  does  exceed,  it  is 
not  exempt.  It  is  true  that  this  gives  to  him  who  has  little, 
and  takes  from  him  who  has  much,  or  who  has  only  more. 
We  do  not  say  this  is  a  wise  law.  It  has  been  changed. 
But  we  do  not  know  any  other  way  of  interpreting  it.  Other 
statutes,  with  provisos  similarly  related,  are  construed  in  this 
manner.  There  is  no  provision  for  dividing  the  homestead ; 
nor  for  setting  off  rents  and  profits  ;  nor  for  an  extent ;  nor 
for  selling  the  whole,  and  paying  the  debtor  five  hundred 
dollars,  and  applying  the  surplus  to  the  debt ;  nor  is  there 
anything  upon  which  the  most  liberal  judicial  construction 
can  build  any  of  these  systems." 

i.  The  last  clause  of  section  2  is  in  the  following  language  : 
"  Such  exemption,  however,  shall  not  extend  to  any  mortgage 
lawfully  obtained,  but  such  mortgage,  or  other  alienation  of 
such  homestead,  by  the  owner  thereof,  if  a  married  man,  shall 
not  be  valid  without  the  voluntary  signature  and  assent  of 
the  wife  to  the  same."  In  McGuire  v.  Van  Pelt,  at  this  term, 
we  held  that  a  mortgage  of  the  homestead  by  the  husband, 
without  the  signature  and  assent  of  "the  wife,  is  inoperative 
for  any  purpose  whatever.  It  is  invalid,,  and  confers  no  rights, 
present  or  prospective.  To  hold  otherwise  would  be  to  ex- 
pose this  most  valued  and  cherished  right  to  liens  afterwards 
to  attach,  and  to  sale  and  incumbrance  of  the  reversion, 
utterly  subversive  of  its  free  and  unembarrassed  enjoyment 
as  a  homestead,  and  of  the  unrestrained  power  of  sale,  as 
the  means  of  acquiring  another,  or  for  some  other  lawful  pur- 
pose, which  the  constitution  secures  to  the  husband  and  wife. 
It  may  become  a  matter  of  interest  and  good  policy  to  change 
the  domicile ;  anS,  to  that  end,  the  constitution  recognizes 
the  unquestioned  power  of  alienation.  If,  however,  there  be 
dominant  liens,  or  sale  or  incumbrance  of  the  reversion, 
ready  to  fasten  upon  the  property  as  soon  as  it  ceases  to  be 
the  homestead  of  the  family,  then  the  power  of  alienation, 
which  the  husband  and  the  wife  have,  ceases  to  have  any 
value.  We  hold  that  such  conveyance,  without  the  signature 
and  assent  of  the  wife,  is  void. 

What  is  meant  by  the  words,  "  voluntary  signature  and 
assent  of  the  wife  ?  When  the  execution  of  the  conveyance 
by  husband  and  wife  is  acknowledged,  or  proved,  and  such 
acknowledgment  or  proof  is  certified  according  to  law,  is  such 
certificate  conclusive  that  the  signature  and  assent  are  vol- 
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untary?  "What  proof  of  unwillingness  on  the  part  of  the 
wife  will  avoid  the  conveyance?  It  will  be  observed,  that 
the  constitution  does  not  prescribe  the  form  or  requisites  of 
the  certificate,  or  other  proof,  necessary  to  show  the  assent 
and  voluntary  signature  of  the  wife.  We  think,  in  such  case, 
the  form  and  substance  of  the  certificate  theretofore  required 
to  constitute  recorded  deeds  evidence,  without  further  proof 
of  their  execution,  is  sufficient. — See  Revised  Code,  sections 
1548  to  1552. 

The  question  we  are  discussing  is  not  new  in  the  courts  of 
justice.  When  families  are  about  to  lose  the  protection  of 
th,e  roof-tree,  and  to  be  turned  homeless  upon  the  world,  it  is 
but  human  that  they  should  resort  to  every  means  within 
their  power  to  avert  so  dire  a  calamity.  Interest  is  no  longer 
a  disqualification  to  testify,  under  the  statutes  of  this  State. 
Impelled  by  keen  apprehension  of  want,  it  is  not  surprising 
that  parties  to  the  suit,  when  on  the  witness  stand,  should 
testify  under  undue  bias,  no  matter  how  honest  their  inten- 
tions to  tell  only  the  truth  may  be.  Wives  rarely  join  in  a 
conveyance  or  incumbrance  of  a  homestead,  without  a  sup- 
pressed misgiving  or  reluctance.  When  in  after  years — per- 
haps after  the  death  of  the  husband — such  conveyances  are 
about  to  be  enforced,  and  the  family  dispossessed,  how  easy 
to  prove  by  the  wife  herself,  and  perhaps  by  the  children 
who  have  all  the  while  been  around  her,  that  her  signature 
was  not  voluntary,  and  that  she  did  not  assent  to  the  con- 
veyance. If  such  testimony  can  prevail  to  set  aside  solemn 
conveyances,  acknowledged  or  proved,  and  certified  accord- 
ing to  the  forms  of  law,  what  confidence  can  the  public  re- 
pose in  land  titles  ?  It  is  much  less  hurtful  that  cases  of  in- 
dividual hardship  should  be  endured,  than  that,  on  testimony 
always  open  to  distrust,  the  repose  of  society  should  be  dis- 
turbed by  so  fearful  discredit  cast  on  the  titles  to  real  estate. 

In  what  we  have  said  above,  we  are  travelling  no  un- 
trodden path.  In  the  case  of  Graham  v.  Anderson,  42  BL  514, 
the  question  we  are  discussing  was  presented.  The  certifi- 
cate was  in  due  form,  and  the  magistrate  testified  to  its  cor- 
rectness. Two  or  more  of  the  children  of  the  family  testi- 
fied, that  they  were  present,  and  that  Mrs.  Graham  was  not 
interrogated  as  to  her  release  of  her  right  of  homestead. 
Under  their  statute,  it  was  required  that  the  wife  should  be 
interrogated  as  to  this  fact.  The  court  said,  "  When  the  cir- 
tificate  of  the  privy  examination  of  &  married  woman  is  in  the 
form  required  by  the  statute,  it  is  not  sufficient,  in  order  to 
impeach  it,  to  allege  that  there  was  no  private  examina- 
tion— that  she  did  not  acknowledge  the  deed  as  her  act  and 
deed — that  she  did  not  release  her  homestead  right.  There 
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must  be  some  allegation  of  fraud,  or  imposition  practiced 
towards  her — some  fraudulent  combination  between  the  par- 
ties interested  and  the  officer  taking  the  acknowledgment." 
In  the  case  of  Hill  v.  Bacon,  this  doctrine  was  re-affirmed. 
43  111.  477. 

In  the  case  of  Hawkins  v.  Forsyth,  11  Leigh,  294,  the  ques- 
tion was,  what  credit  should  be  accorded  to  the  certificate  of 
the  magistrates,  as  to  the  privy  examination  of  the  wife,  who 
joined  the  husband  in  the  conveyance  of  land.  The  court, 
Prest.  TUCKER,  said:  "It  [the  statute]  has  empowered  them 
to  take  and  certify  the  examination  and  acknowledgment, 
which  it  also  makes  one  of  the  functions  of  its  courts  of  jus- 
tice, and  thus  appears  to  invest  them  with  an  authority  judi- 
cial in  its  nature.  But,  above  all,  it  constitutes  their  certifi- 
cate the  authentic  and  sole  medium  of  proving  that  the  feme 
covert  has  acknowledged  the  deed  with  all  the  solemnities  re- 
quired by  the  statute.  *  *  *  All  the  considerations 
which  forbid  the  introduction  of  parol  testimony  to  contradict 
the  written  contract  of  the  parties,  because  it  is  presumed 
that  what  has  been  definitely  agreed  on  is  there  set  down, 
conspire  with  the  influence  of  other  principles  to  protect  this 
solemn  consummation  of  a  contract,  under  the  sanction  of  the 
magistracy,  from  being  rendered  nugatory  and  void,  after  the 
lapse  of  years,  by  the  slippery  testimony  of  witnesses." 

In  reference  to  the  introduction  of  testimony  to  contradict 
such  certificate,  the  same  court  had  well  and  forcibly  said : 
"  But,  if  the  door  be  once  opened  to  contradictions  of  the 
magistrates'  certificates,  where  is  the  point  at  which  we  shall 
stop  ?  The  writing  must  be  explained ;  and  if  the  certificate 
that  it  was  explained  can  be  contradicted,  what  shall  prevent 
inquiry  whether  it  was  truly  explained  ?  for,  if  not  truly  ex- 
plained, the  condition  of  the  feme  is  surely  not  better  than  if 
the  deed  were  not  explained  at  all.  And  if,  in  the  compli- 
cated provisions  of  a  settlement,  the  justices  become  en- 
tangled, what  shall  prevent  the  proof  by  the  feme  that  she 
has,  in  truth,  executed  a  deed  altogether  different  in  effect 
from  the  explanations  which  were  given  to  her  of  that  which 
she  had  signed  ?  And  if  these  inquiries  are  to  be  permitted, 
and  that  too  when  the  feme  has  lain  by  during  the  lifetime 
of  the  husband,  and  rakes  up  these  objections  at  a  remote 
day,  of  what  value  will  your  privy  examination  be  ?  Who 
will  take  a  title  depending  upon,  or  which  can  be  traced 
through  them?  No  one.  To  me  it  seems  that  the  demon  of 
mischief  could  not  suggest  a  notion  better  calculated  to  throw 
all  things,  in  relation  to  titles,  into  their  original  chaos,  than 
the  establishment  of  the  principle  here  contended  for." 

In  the  case  of  Chestmtt  v.  Shane,  16  Ohio,  599,  the  court 
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ruled,  that  "  a  deed  of  a  married  woman  is  valid,  and  passes 
her  estate,  where  there  exists  no  other  objection  than  that 
the  justice,  in  certifying  her  acknowledgment,  has  omitted  in- 
corporating into  the  certificate  the  statement  that,  before  and 
at  the  time  of  her  making  such  acknowledgment,  he  made 
the  contents  known  to  her,  by  reading  or  otherwise."  To 
the  same  effect  are  Fosdick  v.  Risk,  15  Ohio,  84 ;  Williams  v. 
Robson,  6  Ohio  Si  513. 

The  following  authorities  fully  sustain  the  case  of  Graham 
v.  Anderson,  supra:  McNeely  v,  Rucker,  6 Black f.  391 ;  Hartley 
v.  Frost,  6  Texas,  208 ;  Bissett  v.  Bissett,  1  H.  &  McH.  211 ; 
Ridgeley  v.  Howard,  3  H.  &  McH.  321 ;  Campbell  v.  Taul,  3 
Yerg.  548;  Card  v.  Patterson,  5  Ohio  St.  319. 

The  case  of  Schrader  v.  Decker,  9  Penn.  St.  14,  comes  fully 
within  the  exception  admitted  in  Graham  v.  Anderson,  supra, 
and  therefore  is  not  an  authority  against  the  principle  stated 
above.  That  was  a  strong  case  of  undue  restraint  and  decep- 
tion of  the  wife,  in  which  the  grantee  officiously  intermeddled ; 
and  the  facts  patent  to  the  court  were  well  calculated  to 
arouse  the  indignant  ire  of  Chief- Justice  GIBSON. 

The  case  of  Morris  v.  Sargent,  18  Iowa,  90,  is  somewhat  at 
war  with  the  views  above  expressed.  From  the  opinion  of 
the  majority,  Justice  DILLON  dissented,  in  an  able  opinion, 
fully  approving  the  principles  of  Graham  v.  Anderson,  supra. 
We  concur  in  the  views  of  Judge  DILLON,  and  in  the  princi- 
ples declared  in  Graham  v.  Anderson.  See,  also,  Keiu  v. 
Russell,  69  111.  666;  8.  C.,  18  Amer.  Eep.  634. 

Homestead  exemption  under  section  2,  Art.  XIV  of  the 
constitution,  being  dependent  on  continued  occupancy  of  the 
premises,  ceases  when  that  occupancy,  from  any  cause,  is  put 
an  end  to.  If  the  husband  die,  leaving  no  surviving  widow, 
or  infant  children,  the  exemption  is  at  an  end,  and  the  home- 
stead falls  into  the  general  estate,  as  other  property  of  the 
decedent.  The  shield  thrown  around  it  by  the  constitution 
ceases  to  protect  it  from  creditors,  and  it  is  left  for  ad- 
ministration, devise,  or  descent,  as  other  real  property 
is.  If  decedent  leave  a  widow,  or  widow  and  infant 
children,  or  the  latter  without  the  former — then  the  exemp- 
tion is  continued  under  sections  3  and  5  of  said  article  XI V. 
This,  however,  is  a  mere  exemption  from  levy  and  sale,  and 
vests  no  title,  beyond  a  right  to  occupy,  in  either  the  widow 
or  children.  They  cannot  convey  or  incumber  it.  When  the 
widow  dies,  or  the  infants  attain. majority,  the  exemption 
ceases,  and  the  property  reverts  to  the  estate  of  the  husband. 
The  exemption  continues,  however,  "  in  all  cases  during  the 
minority  of  the  children,"  whether  the  widow  live  so  long  or 
not. 
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5.  Section  2,  we  have  said,  exempts  the  homestead  only  dur- 
ing the  life  of  the  husband,  and  only  as  against  "  executions, 
or  other  final  process  from  a  court."  This  section,  without 
more,  would  operate  an  exemption,  only  during  the  life  of  the 
owner.  Section  3  makes  provision  for  a  continuation  of  the 
homestead  exemption  of  the  family,  after  the  death  of  the 
owner,  "  in  all  cases  during  the  minority  of  the  children." 
"  Shall  be  exempt  from  the  payment  of  any  debts,"  &c.,  is 
the  language  of  the  constitution.  If  this  language  be  con- 
strued by  itself,  without  any  reference  to  other  provisions  of 
this  article  of  the  constitution,  the  exemption  is  only  from 
the  payment  of  debts,  and  will  leave  it  under  the  unrestrained 
operation  of  the  law  of  descents,  or  under  the  devises  of  the 
will,  if  there  be  one.  Such  construction  would  deprive  this 
provision  of  every  element  of  benefit  to  the  minor  children  ; 
for,  in  the  event  there  were  adult  children,  the  homestead 
would  pass  from  them,  as  a  homestead,  by  the  descent  and 
partition  that  would  follow.  Moreover,  as  the  exemption 
from  the  payment  of  debts  is  to  continue  only  during  the 
minority  of  the  children,  we  would  have  the  singular  result, 
of  the  descent  and  partition  of  the  homestead  among  all  the 
heirs,  to  be  enjoyed  by  them  only  during  the  minority  of 
such  of  the  children  as  were  minors  ;  and  when  they  all  reach 
their  majority,  the  land  would  go  back  to  the  estate,  for  the 
benefit  of  creditors  or  heirs,  as  the  case  might  be. 

But  section  5  goes  further,  and  not  only  declares  that  the 
homestead  shall  be  exempt  in  the  case  therein  provided  for, 
but  declares  that  "  the  rents  and  profits  thereof  shall  enure 
to  "  the  widow's  benefit.  This  clearly  shows  that,  under  sec- 
tion 5,  the  doctrine  of  devises  and  descents  has  no  applica- 
tion to  the  interest  therein  reserved  to  the  widow.  The  de- 
pendent beneficiaries,  provided  for  in  section  3,  plead  as  im- 
ploringly to  the  fostering  arm  of  the  law-making  power,  as 
she  does  who  is  cared  for  in  section  5.  No  rule  of  policy,  or 
philanthropy,  prompts  a  bestowal  of  the  rents  and  profits  on 
the  latter,  that  does  not  apply  with  equal  force  to  the  former. 
Each  alike  is  a  worthy  object  of  legislative  foster-care. 

We  hold  that  sections  2,  3  and  5  of  article  XIV  of  the  con- 
stitution, were  intended  to  supply,  and  do  form  a  system  of 
homestead  exemptions,  to  last  during  the  lifetime  and  occu- 
pancy of  the  owner ;  and  if  he  leave  a  widow,  then  during  her 
lifetime ;  and  if  she  die,  either  before  or  after  the  husband, 
then  to  continue  "  during  the  minority  of  the  children."  This 
is  the  rule  "  in  all  cases,"  and  furnishes  the  proper  field  for 
the  operation  of  the  words,  "in  all  cases."  We  hold  also 
that  the  homestead,  to  the  extent  above  expressed,  is  alike 
exempt  from  administration,  descent  and  devise,  as  from 
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"  execution  or  other  final  process,"  obtained  on  any  debt 
contracted  after  the  adoption  of  the  constitution  of  1868. 

6.  The  homestead  exemption  provided  in  the  constitution, 
from  debts  contracted  after  its  adoption,  is  incompatible  with 
that  provided  for  by  the  Revised  Code,  section  2061,  subd.  6, 
and  section  3539  G.     The  two  cannot  stand  and  be  adminis- 
tered together.     The  constitution  repealed  all  previous  statu- 
tory homestead  exemptions,  from  debts  contracted  after  its 
adoption. — George  v.  bkeates,  19  Ala.  738. 

There  is  not  the  same  incompatibility,  however,  between 
the  constitutional  exemption  of  personal  property  of  a  de- 
cedent, and  that  theretofore  exis.ting  by  statute.  The  consti- 
tution makes  no  provision  whatever  for  exemption  of  per- 
sonal property  after  the  death  of  the  owner.  Therefore,  the 
statutes  on  that  subject,  in  force  at  that  time,  are  unaffected 
by  that  instrument. 

7.  There  have  been  changes  by  statute,  since  the  adoption  of 
the  constitution  of  1868.     First,  by  the  act  of  February  8th, 
1872,  Paraph.  Acts  1871-2,  p.  91 ;  but  we  propose  not  to  com- 
ment on  this  at  present.     Second,  the  act  "  to  regulate  prop- 
erty exempted  from  sale  for  the  payment  of  debts,"  approved 
April  23d,  1873  (Pamph.  Acts,  64),  has  wrought  many  changes 
in   the   constitutional  exemptions.     In  the  recent  cases  of 
Taylor  v.  Taylor,  53  Ala.  135,  and  Eotteribury  v.  Pipes,  53 
Ala.  447,  we  held  that  the  right  to  claim  exemption  of  prop- 
erty, real  or  personal,  from  liability  for  debts  of  the  husband, 
depends  on  the  laws  in  force  at  the  time  of  the  death  of  the 
husband.     We  adhere  to  that  view. 

8.  We  have  said  that  the  act  of  April  23d,  1873,  has  wrought 
many  changes  in  the  constitutional  exemptions.     Among  the 
most  important  of  the  statutory  changes  in  homestead,  are  : 
First,  an  increase  of  the  area  of  the  homestead,  if  in  the 
country,  to  one  hundred  and  sixty  acres,  and  an  entire  ignor- 
ing of  the  limitation  of  value  of  such  homestead.     Second, 
when  the  homestead  is  in  a  city,  town,  or  village,  and  after 
being  reduced  to  the  lowest  practicable  quantity,  it  still  ex- 
ceeds two  thousand  dollars  in  value,  the  statute  makes  pro- 
vision for  carving  out  of  it  an  equivalent  in  money.     Third, 
in  case  the  estate  of  any  decedent  is  insolvent,  his  home- 
stead, if  he  leave  wife  or  child,  vests  absolutely  in  his  wife  and 
child,  or  children.     Fourth,  the  mortgage,  or  other  alienation 
of  the  homestead,  by  the  owner,  if  a  married  man,  must  not 
only  have  the  voluntary  signature  and  assent  of  the  wife,  to 
render  it  valid,  but  her   "  voluntary  signature  and  assent 
must  be  shown  by  the  lamination  of  the  wife  separate  and 
apart  from  the  husband."     The  statute  makes  other  changes, 
not  necessary  to  be  noted  here.     These  changes  operate  on 
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all  homestead  exemptions,  which  have  accrued  since  April 
23d,  1873. 

Under  the  rules  above  declared,  the  case  of  Thomas  P. 
Miller  v.  Helaine  Marx  must  be  reversed,  on  two  grounds : 
First,  Mrs.  Marx'  claim  of  homestead  accrued  in  1870,  and 
is  governed  alone  by  the  provisions  of  the  constitution  of 
1868.  The  homestead  being  in  the  city  of  Mobile,  and  not 
susceptible  of  division  so  as  to  reduce  it,  in  value,  to  a  sum 
"  not  exceeding  two  thousand  dollars,"  she  has  no  valid  right 
of  homestead.  Second,  Mrs.  Marx  having  joined  in  the 
mortgage  to  Miller,  and  the  certificate  of  acknowledgment 
being  correct  in  form,  there  is  no  sufficient  proof  in  the 
record  "  of  fraud,  or  imposition  practiced  toward  her,  or  of 
fraudulent  combination  between  the  parties  interested  and 
the  officer  taking  the  acknowledgment,"  to  invalidate  the 
certificate.  The  decree  of  the  Chancery  Court  is  therefore 
reversed,  and  this  court,  proceeding  to  render  the  decree 
which  the  court  below  should  have  rendered,  doth  hereby 
order  and  decree,  that  the  bill  of  complaint  be  dismissed  at 
her  cost,  in  this  court,  and  the  court  below. 

In  the  case  of  Thomas  W.  Coleman  v.  M.  J.  Smith,  the  de- 
cree of  the  Probate  Court  is  reversed,  because  neither  the 
homestead,  nor  the  exemption  in  personal  property,  should 
have  been  allotted  under  the  acts  of  February  8th,  1872,  or 
of  April  23d,  1873.  The  decree  is  therefore  reversed,  and 
the  cause  remanded. 

In  the  case  of  John  R.  Taylor  v.  Mary  E.  Anthony  and 
Edward  Anthony,  the  decree  of  the  Probate  Court  is  reversed, 
because,  from  anything  apparent  in  the  record,  the  claim  of 
homestead  by  the  appellees  must  be  governed  by  the  consti- 
tution of  1868.  If  the  debts  of  the  estate,  against  which  the 
exemption  is  claimed,  existed  before  June  25th,  1868,  then 
the  claim  is  to  be  governed  by  other  laws.  The  decree  is 
reversed,  and  the  cause  remanded. 


McGuire  v.  Van  Pelt  et  al. 

Bitt  in  Equity  for  Cancellation  of  Mortgage,  or  Redemption. 

1.  General  demurrer. — "That  there  is  no  equity  in  the  bill,"  is  only  a  gene- 
ral demurrer,  which,  being  prohibited  by  statute  (Revised  Code,  §  3350),  can 
not  be  considered  for  any  purpose. 

2.  Usury;  who  may  plead.—  Usury  is  a  defense  personal  to  the  parties  to  the 
contract,  or  their  legal  representatives,  and  cannot  be  set  up  by  an  assignee  of 
the  mortgagor,  when  seeking  a  redemption. 
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3.  Assignment  of  mortgage  and  secured  debt ;  svJjstitution  of  new  note. — When 
a  mortgage  and  the  debt  secured  by  it  are  assigned,  the  acceptance  by  the  as- 
signee of  a  new  note  from  the  debtor,  while  it  discharges  the  mortgagee  as  the 
assignor  of  the  old  note,  in  the  absence  of  an  agreement  to  the  contrary,  does 
not  extinguish  the  debt,  nor  impair  the  mortgage  as  security  for  it. 

4.  Tender,  as  pre-requisite  to  bill  to  redeem. — In  a  bill  to  redeem,  filed  by  the 
mortgagor  or  his  assignee,  an  averment  of  a  tender  before  filing  the  bill  is  only 
material  as  affecting  the  question  of  costs,  and  is  not  essential  to  the  equity  of 
the  bill.     (Explaining  and  limiting  DauyhdrUl  v.  Sweeney,  41  Ala.  310.) 

5.  Power  of  sale  in  mortgage,  and  effect  of  sale  under  it. — A  power  of  sale,  con- 
tained in  a  mortgage,  is  a  power  coupled  with  an  interest,  is  irrevocable,  ap- 
pendant  to  the  land,  and  passes  by  an  assignment  of  the  mortgage  and  secured 
debt:  and  a  sale  under  the  power  by  the  assignee,  no  unfairness  or  oppression 
being  averred,  cnts  off  the  equity  of  redemption. 

6.  Homestead  exemption;  alienation  by  husband  alone,  with  other  lands. — A  con- 
veyance of  an  entire  tract  of  land,  embracing  the  homestead,  by  the  husband 
alone,  though  void  as  to  the  homestead,  is  valid  as  to  the  other  lands. 

7.  Homestead  exemption  in  lands  held  by  tenants  in  common. — The  right  of 
homestead  exemption,  as  secured  by  the  constitution,  attache's  to  lands  owned 
and  occupied  by  tenants  in  common;  and  where  two  tenants  in  common,  own- 
ing a  tract  of  land  on  which  there  is  but  one  dwelling-house,  and  occupying  it 
as  their  homestead,  convey  it  by  deed  of  trust  for  the  benefit  of  their  creditors, 
their  wives  properly  joining  in  the  conveyance,  the  entire  homestead  right,  to 
the  extent  of  eighty  acres  including  the  dwelling-house,  passes  by  the  convey- 
ance, as  against  a  purchaser  under  a  prior  mortgage  of  the  entire  tract,  in 
which  the  wives  did  not  join.     (BEICKELL,  C.  J.,  dissenting.) 

8.  When  equity  will  allot  homestead.  —The  trustee  in  a  deed  of  trust  for  the 
benefit  of  creditors,  which  conveys  the  debtor's  homestead  exemption,  with 
other  lands,  may  maintain  a  bill  in  equity  against  a  purchaser  ot  the  lands 
under  a  prior  mortgage,  which  was  inoperative  as  an  alienation  of  the  home- 
stead, to  have  the  homestead  set  apart,  by  commissioners  appointed  by  the 
court,  the  debtor  himself  not  having  exercised  his  right  of  selection,  and  the 
homestead  never  having  been  set  apart  to  him. 

APPEAL  from  the  Chancery  Court  of  Dallas. 

Heard  before  the  Hon.  CHARLES  TURNER. 

The  bill  in  this  case  was  filed  on  the  20th  September,  1873, 
by  John  McGuire,  against  Herman  Van  Pelt  and  D.  J.  Fail, 
and  asked  the  cancellation  of  a  mortgage  on  certain  lands, 
as  a  cloud  on  the  complainant's  title,  or,  in  the  alternative, 
an  account  of  the  mortgage  debt,  and  to  be  let  in  to  redeem. 
The  material  facts  of  the  case,  as  shown  by  the  averments  of 
the  bill  and  the  exhibits  attached  to  it,  are  these  :  On  the 
13th  March,  1871,  Burwell  Boykin  and  Samuel  F.  Boykin, 
being  "  seized  in  fee  simple  as  tenants  in  common  of  a  cer- 
tain tract  of  land,"  containing  five  hundred  and  twenty-one 
acres,  "which  they  occupied  and  resided  on  as  their  home- 
stead," conveyed  the  said  lands  by  mortgage  to  Frank  Boy- 
kin,  jr.  This  mortgage  is  very  informal.  It  recites,  as  its 
consideration,  the  payment  of  $917  59,  cash  in  hand ;  does 
not  describe  any  debt  or  liability,  as  intended  to  be  secured ; 
and  is  conditioned  as  follows  :  "  Provided  always,  and  these 
presents  are  upon  this  express  condition,  that  if  the  said 
Burwell  Boykin  shall  well  and  truly  pay,  or  cause  to  be  paid, 
to  the  said  Frank  Boykin,  jr.,  the  sum  of  $917  50  in  gold, 
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and  the  interest  accruing  on  the  above  specified  sum,  then 
these  presents  shall  cease,  determine,  and  be  void ;  otherwise 
to  remain  in  full  force  and  effect.  And  the  said  B.  Boykin 
and  Samuel  F.  Boykin  do  hereby  vest  the  said  Frank  Boykin, 
his  heirs,  or  assigns,  with  full  power  and  authority,  upon  de- 
fault in  the  payment  of  the  note  above  described,  to  sell  all  their 
interest  in  the  said  premises  above  described,  with  the  ap- 
purtenances, at  public  sale,  for  cash,  or  on  credit,  giving 
thirty  days  notice,"  etc.,  "  and  we  do  authorize  the  said  Frank 
Boykin  to  conduct  the  sale,  and  to  make  deed  to  the  pur- 
chaser, and  the  title  so  made  we  hereby  agree  to  defend 
against  all  persons."  The  respective  wives  of  the  said  Bur- 
well  and  Samuel  F.  Boykin  did  not  join  with  their  husbands 
In  the  execution  of  this  mortgage.  The  bill  alleged,  that  this 
mortgage  was  really  given  to  indemnify  the  said  Frank  Boy- 
kin  as  accommodation  indorser  for  the  mortgagors,  to  enable 
them  to  obtain  a  loan  from  D.  J.  Fail.  On  the  13th  March, 

1872,  said  D.  J.  Fail  accepted  from  the  said  Burwell  and 
Samuel  F.  Boykin  a  new  note  for  the  same  debt  intended  to 
be  secured  by  the  mortgage,  thereby  discharging  the  said 
Frank  Boykin  from  liability  on  it ;  and  on  the  10th  May, 

1873,  the  debt  being  still  unpaid,  the  said  Fail,  "  claiming  to 
be  the  assignee  of  the  said  "  mortgage,  sold  the  lands  under 
the  power  of  sale  therein  contained,  and  Herman  Van  Pelt 
became  the  purchaser  at  the  sale.     On  the  19th  January, 
1873,  the  said  Burwell  and  Samuel  F.  Boykin  conveyed  the 
said  lands  to  the  complainant,  in  trust  for  the  benefit  of  their 
creditors,  and  their  wives  joined  with  them  in  the  convey- 
ance ;  but  the  bill  does  not  aver,  nor  does  the  exhibit  show, 
that  this  deed  was  acknowledged  by  the  parties,  though  it 
was  admitted  to  record  on  the  24th  January,  1873.     The 
complainant  was  in  possession  of  the  lands  when  the  bill  was 
filed. 

The  bill  alleged,  that  the  mortgage  to  Frank  Boykin  was 
null  and  void,  being  an  attempted  alienation  of  the  home- 
stead by  the  husbands  alone,  without  the  concurrence  of 
their  wives ;  that  it  was  also  void  for  uncertainty  in  the  de- 
scription of  the  debt  intended  to  be  secured,  and  because  no 
day  of  payment  or  default  was  therein  specified ;  "  that  the 
trust  attempted  to  be  therein  declared  is  a  personal  trust 
given  to  the  said  Frank  Boykin,  and  there  never  was  any 
legal  transfer  of  the  same  to  the  said  D.  J.  Fail,  and  he 
never  had  any  legal  title  to  the  lands  therein  described ;" 
and  that  the  said  Van  Pelt,  for  these  reasons,  acquired  no  title 
by  his  purchase  at  the  sale  under  the  mortgage.  It  further 
alleged,  that  the  said  mortgage,  if  not  void  for  the  reasons 
above  stated,  was  satisfied  and  extinguished  by  the  accept- 
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ance  of  the  new  note  from  Burwell  and  Samuel  F.  Boykin, 
and  the  consequent  discharge  of  Frank  Boykin  from  liability 
as  their  surety ;  also,  that  usurious  interest  was  charged  and 
allowed  in  the  debt  intended  to  be  secured  by  the  mortgage, 
and  that  Fail  had  received  more  than  he  was  entitled  to  on 
his  debt,  and  still  retained  the  surplus  proceeds  of  the  sale 
to  Van  Pelt.  The  bill  prayed,  that  the  mortgage  might  be 
cancelled  and  declared  void,  as  a  cloud  on  the  complainant's 
title  to  the  lands ;  or,  in  the  alternative,  that  the  complainant 
might  be  let  in  to  redeem,  on  paying  to  Van  Pelt  whatever 
sum  might  be  ascertained  to  be  due  to  him  on  an  account  to 
be  stated  by  the  register,  which  he  was  ready  and  willing  to 
do,  as  the  court  might  direct ;  and  the  prayer  for  other  and 
further  relief  was  added. 

The  defendants  filed  separate  demurrers  to  the  bill,  assign- 
ing the  same  grounds  of  demurrer,  namely  :  "  1.  There  is  no 
equity  in  the  bill ;  there  is  no  cloud  upon  complainant's  title  ; 
the  mortgage  was  valid,  and  followed  the  new  note  as  secu- 
rity. 2.  Usury  no  ground  for  equitable  interposition.  3.  Fail- 
ure to  pay  over  surplus  from  proceeds  of  sale  no  ground  for 
jurisdiction  of  chancery.  4.  It  does  not  appear  from  the 
bill  that  defendant  Van  Pelt  ever  refused  to  complainant 
permission  to  redeem ;  nor  does  it  appear  that  complainant 
ever  offered  to  redeem,  or  tendered  the  redemption  money. 
5.  The  complainant  has  full,  adequate,  and  complete  remedy 
at  law,  for  all  the  real  grievances  alleged  in  the  bill."  The 
chancellor  sustained  the  demurrer ;  and  the  complainant  then 
proposed  to  amend  his  bill,  by  adding  an  averment  that  the 
conveyance  to  him  was  a  general  assignment,  and  also  an 
averment  "  that  the  said  Fail  claims,  by  virtue  of  said  mort- 
gage, more  than  is  justly  and  legally  due  on  his  said  promis- 
sory note,  and  more  than  he  is  entitled  to  receive ;"  but  the 
chancellor  held  that  the  amendment,  if  allowed,  would  not 
give  equity  to  the  bill,  and  he  therefore  dismissed  it.  The 
sustaining  of  the  demurrer,  and  the  dismissal  of  the  bill,  are 
now  assigned  as  error. 

W.  C.  WARD,  for  appellant. — 1.  The  mortgage  is  void,  as 
an  alienation  of  the  homestead,  because  the  wives  of  the 
mortgagors  did  not  join  in  its  execution.  The  constitution 
expressly  declares  that  it  shall  be  void — "  shall  not  be  valid  " 
— and  being  void,  no  subsequent  act  or  deed  can  give  it  any 
validity.  Contracts  declared  void  by  statute,  are  incapable 
of  confirmation.— 9  Ala.  198;  11  Ala.  885 ;  32  Ala.  288.  As 
to  estoppel  by  subsequent  conveyance,  see  Hmsey  v.  Roque- 
more,27  Ala.  281;  Black  v.  Olive,  1  Ala.  449;  McQehee  v. 
Lindsay,  6  Ala.  16 ;  Patton  v.  Grilmer,  42  AJa.  548.  Being 
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void,  the  mortgage  cannot  injuriously  affect  the  rights  of 
third  parties,  but  its  invalidity  may  be  asserted  by  any  per- 
son, and  particularly  by  a  trustee  like  the  complainant.  As 
to  the  invalidity  of  homestead  alienations  by  the  husband 
alone,  the  decisions  of  the  SuDreme  Court  of  California  are 
directly  in  point.— 8  Cal.  67,  75,  347  ;  16  Cal.  156 ;  also,  35  111. 
108 ;  1  Washb.  Eeal  Property,  326,  362,  3d  ed.  The  case  is 
not  altered,  so  far  as  the  homestead  is  concerned,  by  the  fact 
that  the  mortgage  conveyed  more  land  than  was  exempt, 
since  the  court  can  set  apart  the  homestead. — 10  Mich.  291 ; 
2  Allen,  202 ;  6  Allen,  71.  The  tenancy  in  common  existing 
between  the  mortgagors,  does  not  prevent  the  homestead 
right  from  attaching.  In  California,  where  the  contrary  doc- 
trine is  held,  the  decisions  place  it  on  the  ground  that  the 
statute  provides  no  means  of  partition ;  but  that  objection 
cannot  obtain  here,  where  ample  remedy  is  provided.  The 
wife  of  a  tenant  in  common  is  entitled  to  dower. — Chancy  v. 
Chaney,  38  Ala.  35. 

2.  The  power  of  sale  contained  in  the  mortgage  was  a 
mere  personal  trust,  and  could  only  be  exercised  by  Frank 
Boykin.     The  language  used  is  peculiar,  and  such  powers  are 
always  strictly  construed. — Hilliard  on  Mortgages,  vol.  1,  pp. 
128-130 ;  Perry  on  Trusts,  §§  496-99 ;  6  Porter,  219 ;  3  Litt. 
404.     There  was  no  deed  from  Frank  Boykin,  passing  the 
legal  title  to  Fail. — Graham  &  Rogers  v.  Newman,  21  Ala. 
497 ;  Spence's  Equity,  634. 

3.  The  complainant  had  a  right  to  come  into  equity  to 
remove  the  cloud  on  the  title  to  the  lands  created  by  the 
mortgage  and  the  sale  under  it. — Burt  v.  Cassety,  11  Ala.  734 ; 
Brewer  v.  Br.  Bank,  24  Ala.  439 ;  Marston  v.  Roice,  39  Ala. 
722  ;  5  Paige,  501 ;  30  Ala.  193  ;  11  Ala.  988  ;  7  Ala.  926. 

4.  No  previous  tender  was  necessary.     The  bill  does  not 
admit  that  anything  was  due,  and  a  tender  would  have  been 
inconsistent.     The  offer  to  pay  whatever  may  be  found  due 
on  an  accounting  is  sufficient. — Cain  v.  Gimon,  36  Ala.  168. 

5.  Although  usury  is  a  personal  defense,  and  can  not  be 
set  up  by  strangers ;  yet  a  trustee  for  the  benefit  of  creditors, 
or  an  assignee  in  bankruptcy,  who  succeeds  to  all  the  rights 
of  the  debtor,  may  take  advantage  of  it. — 1  Hilliard  on  Mort- 
gages, 599,  600,  §  37 ;  Burrill  on  Assignments,  438,  ed.  1853  ; 
PearsaU  v.   Kingsland,   3  Edw.   195;  Dix  v.    Fan  Wyck,  2 
Hill,  522. 

R.  J.  BOYKIN,  contra. — 1.  If  the  mortgage  was  invalid  to 
any  extent,  it  was  only  as  to  the  homestead  right  of  the 
mortgagors. — 15  Gray,  139 ;  35  HI.  243.  If  such  invalidity 
exists,  the  complainant  cannot  set  it  up.  The  homestead  ex- 
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emption  is  a  personal  right,  designed  for  the  husband  and 
his  family,,  and  no  other  person  can  take  advantage  of  it. — 
15  Gray,  139.  Besides,  the  homestead  right,  if  any  existed, 
did  not  pass  to  the  complainant ;  because,  although  the  wives 
joined  with  their  husbands  in  executing  the  deed,  they  did  not 
acknowledge  it.— 2  Allen,  202  ;  9  Mass.  218 ;  15  Gray,  139 ; 
33  III  368. 

2.  But  there  was  no  right  of  homestead  exemption,  be- 
cause the  lands  were  held  by  the  mortgagors  as  tenants  in 
common. — Elias  v.   Verdugo,  27  Cal.  425,  and  cases  therein 
cited. 

3.  The  mortgage  attached  to  the  debt,  and  passed  by  the 
assignment ;  and  it  was  not  extinguished  by  the  substitution 
of  a  new  note.— 18  Ala.  40  ;  23  Ala.  797  ;  29  Ala.  703 ;  2  Wash. 
Real  Property,  173-4.     The  assignee  was  surrogated  to  all 
.the  rights  of  the  mortgagee,  and  might  sell  and  convey  to 
the  purchaser  under  the  power  contained  in  the  mortgage. — 
7  Ala.  367 ;  19  Ala.  798  ;  23  Ala.  797  ;  21  Ala.  194 ;  27  Ala. 
683 ;  2  Washb.  B.  P.  199.     If  the  assignment  was  legal,  the 
power  of  sale  passed  to  the  assignee. — Rev.  Code,  §  1589. 

4.  Usury  is  a  personal  plea,  and  can  only  be  set  up  by 
the  debtor.— 3  Ala.  643 ;  8  Ala.  458  ;  36  Ala.  168 ;  45  Ala.  582. 

5.  The'  bill  does  not  aver  a  tender  before  suit  brought, 
and  that  the  money  is  brought  into  court.     It  is,  therefore, 
fatally  defective  as  a  bill  to  redeem. — Daughdrill  v.  Sweeney, 
41  Ala.  310. 

BBICKELL,  C.  J. — 1.  A  mere  general  demurrer,  which, 
under  the  general  rules  of  chancery  practice  and  pleading, 
directs  attention  to  and  draws  in  question  only  the  equity  of 
a  bill,  does  not  exist  now  in  our  practice,  and  can  not  be 
heard  or  sustained.  The  statute  is  express :  "A  demurrer  to 
the  bill  must  set  forth  the  ground  of  demurrer  specially,  and 
otherwise  must  not  be  heard." — B.  C.  §  3350.  The  assign- 
ment, that  "there  is  no  equity  in  the  bill"  is  nothing  more  than 
a  general  demurrer ;  it  is  not  an  assignment  of  a  special 
cause  of  demurrer.  It  does  not  point  out  in  what  respect 
the  bill  wants  equity,  so  that,  if  facts  exist  warranting  the 
correction  of  the  defect,  they  could  be  introduced  by  amend- 
ment. It  could  not  be  heard  by  the  chancellor,  nor  can  it  be 
considered  here. — Hart.  v.  Clark,  at  the  present  term. 

2.  All  the  causes  of  demurrer  are  loosely  assigned ;  but 
we  will  consider  such  as  can,  by  fair  intendment,  be  consid- 
ered as  conforming  to  the  statute.  The  first  of  these  is,  that 
usury  is  no  ground  for  equitable  interference.  We  presume  it 
was  intended  to  assert,  that  a  subsequent  mortgagee,  or  the 
assignee  of  a  mortgagor,  could  not  interpose  usury  as  a 
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ground  for  equitable  relief,  or  in  a  bill  to  redeem  set  it  up  in 
bar  of  a  recovery  of  the  debt  and  interest,  as  the  debt  may 
be  expressed  in  the  mortgage,  and  the  mortgagor  had  prom- 
ised to  pay  it.  This  ground  of  demurrer  was  well  taken,  to 
so  much  of  the  bill  as  claims  relief  because  the  mortgage  debt 
is  tainted  with  usury.  In  this  court,  usury  has  uniformly- 
been  treated  as  a  defense  personal  to  the  parties  to  the  usuri- 
ous contract,  or  their  personal  representatives  ;  and  in  Cain 
v,  Gimon,  36  Ala.  168,  it  was  decided  that  the  assignee  of  a 
mortgagor,  seeking  redemption,  could  not  avail  himself  of  it. 

3.  The  next  assignment  is,  that  the  mortgage  is  valid,  and 
followed  the  new  note  as  security.     This  is  addressed  to  the 

allegation  of  the  bill  which  avers  the  extinguishment  of  the 
mortgage,  because  the  form  of  debt  was  changed  by  the  sub- 
stitution of  a  new  note  payable  to  Fail,  in  lieu  of  the  note 
payable  to  the  mortgagee,  described  in  the  mortgage.  The 
acceptance  of  this  note,  and  the  surrender  of  the  former  note, 
in  the  absence  of  any  agreement  to  the  contrary,  was  a  dis- 
charge of  the  mortgagee  from  liability  as  assignor.  The 
mortgage  was  not,  however,  a  mere  personal  indemnity  to 
him,  extinguished  by  the  extinguishment  or  discharge  of  his 
liability.  It  was  a  security  for  the  debt,  continuing  as  an 
incident  to  it,  passing  in  equity  with  its  assignment,  incapa- 
ble of  extinguishment,  except  by  payment,  satisfaction,  or  a 
release.  No  change  in  the  form  or  evidence  of  the  debt  im- 
paired the  security  the  mortgage  afforded ;  and  the  new  note 
was  but  a  change  in  the  evidence,  showing  the  debt  was  due 
to  the  assignee,  and  no  longer  to  the  mortgagee. — 2  Wash. 
Real  Prop.  173 ;  Boyd  v.  Beck,  29  Ala.  712.  This  ground  of 
demurrer  was  well  taken,  to  the  part  of  the  bill  to  which  it 
is  applicable. 

4.  We  do  not  understand  the  bill  as  claiming  relief,  because 
of  a  failure  to  pay  over  a  surplus  of  the  proceeds  of  sale,  or 
that  there  was  a  surplus,  unless  the  fact  of  usury  could  be 
made  available  to  the  appellant.     It  is  unnecessary,  there- 
fore, to  notice  the  third  assignment  of  demurrer.     The  fourth 
assignment  proceeds  on  the  hypothesis,  that  a  mortgagor,  or 
his  assignee,  seeking  redemption  in  a  court  of  equity,  must 
aver  that  he  has  tendered  to  the  mortgagee,  or  his  assignee, 
payment  of  the  mortgage  debt,  offered  to  redeem,  and  been 
refused,  or  the  bill  is  without  equity.     It  is  true,  that  a  bill 
to  redeem  must  contain,  in  express  terms,  an  offer  to  pay 
the  mortgage  debt,  or  the  amount  admitted  to  be  due. — 2 
Dan.  Ch.  Prac.  1386';  Beekman  v.  Frost,  18  Johns.  560.     The 
default  of  the  mortgagor,  at  law,  vests  the  estate  in  the  mort- 
gagee ;  and  equity  lets  him  in  to  redeem,  only  on  his  doing 
equity — indemnifying  the  mortgagee  against  loss  from  the 
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default.  The  bill  usually  avers  a  tender  of  the  mortgage 
debt,  prior  to  its  filing  ;  but  such  averment  is  material,  only 
as  it  affects  the  question  of  costs.  It  is  not  essential  to  the 
equity  of  the  bill.  Ordinarily,  the  payment  of  costs  is  one 
of  the  terms  on  which  the  mortgagor  is  permitted  to  redeem. 
If  the  mortgagee,  by  his  refusal  to  accept  the  mortgage  debt, 
when  tendered,  or  by  interposing  groundless  objections  to  a 
redemption,  compels  the  mortgagor,  or  his  assignee,  to  resort 
to  equity,  he  will  not  be  allowed,  and  sometimes  will  be  com- 
pelled to  pay  costs. — 2  Dan.  Ch.  Prac.  1386  (n.  4) ;.  Slee  v.  Man- 
hattan Co.,  1  Paige,  81 ;  Vroom  v.  Ditmas,  4  Paige,  535.  The 
decree  usually  rendered  fixes  a  future  day,  on  which  the 
mortgage  debt  must  be  paid,  and,  in  default  of  payment, 
declares  the  bill  must  stand  dismissed  at  the  cost  of  com- 
plainant.—2  Dan.  Ch.  Prac.  998 ;  1  Smith's  Ch.  Prac.  546. 
If  the  decision  in  Daughdrill  v.  Sweeny,  41  Ala.  310,  was  in- 
tended to  assert,  as  the  chancellor  seems  to  have  supposed, 
that  a  tender  of  the  mortgage  debt  must  bo  made  before 
seeking  redemption  in  equity,  it  is  erroneous,  and  not  sup- 
ported by  authority.  It  may  be  that,  under  the  facts  in  that 
case,  it  was  necessary  to  aver  a  tender,  with  the  precision 
necessary  in  a  plea  of  tender  at  law,  and  that  the  sum  ten- 
dered should  be  brought  into  court.  The  ground  of  equita- 
ble interference  was,  the  fact  that  the  complainant  was  enti- 
tled to  restrain  the  mortgagee  from  proceeding  to  sell  under 
the  mortgage,  because  he  had  tendered  the  amount  of  the 
mortgage  debt,  which  had  been  refused.  But,  in  an  ordin- 
ary bill  to  redeem,  the  tender  is  not  necessary.  The  right 
springs  out  of  the  mortgage,  and  the  court  protects  the  mort- 
gagee, by  decreeing  the  payment  of  the  mortgage  debt,  and, 
if  he  is  free  from  blame,  the  payment  of  costs  also,  as  the 
condition  of  redemption.  If  the  bill  discloses  that  the  appel- 
lant was  entitled  to  redeem,  this  ground  of  demurrer  should 
have  been  overruled. 

5.  It  is  scarcely  necessary  to  say,  that  if  the  bill  shows 
the  appellant  has  the  rights  he  claims,  he  is  without  remedy 
at  law,  and  the  last  ground  of  demurrer  is  not  well  taken. 
Redemption  of  mortgages  pertains  only  to  a  court  of  equity ; 
and  the  appellant,  being  in  possession,  was  without  legal 
remedy  to  test  the  validity  of  the  mortgage.  The  bill  does 
not,  however,  disclose  that  the-  appellant  has  an  equity  of 
redemption ;  on  the  contrary,  it  appears,  if  the  mortgage  is 
not  void,  the  equity  of  redemption  has  been  barred.  The 
power  of  sale  contained  in  the  mortgage  was  not,  as  is  sug- 

fjsted  in  the  bill,  a  naked  power — a  mere  personal  trust  in 
rank  Boykin,  Jr.     It  was  a  power  coupled  with  an  interest, 
irrevocable,  appendant  to  the  land,  and  passing  with  it,  by 
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assignment  of  the  mortgage  and  debt. — 4  Kent,  160 ;  2  Wash. 
Heal  Prop.  72.  The  statute  expressly  declares  that  a  power 
to  sell  lands,  contained  in  a  mortgage,  is  part  of  the  security, 
passing  with  the  assignment  of  the  debt,  and  may  be  exe- 
cuted by  the  assignee. — R.  C.  §  1589.  Such  powers  are  in- 
troduced into  mortgages,  to  avoid  the  delay,  expense,  and 
other  inconvenience,  attending  a  foreclosure  by  bill  in  equity, 
and  render  the  security  more  valuable  and  desirable.  The 
effect  of  an  exercise  of  the  power — of  a  sale  in  pursuance  of 
it — unfairness  or  oppression  not  being  imputed,  is  that  of  a 
foreclosure,  cutting  off  the  equity  of  redemption,  and  vest- 
ing the  estate  in  the  purchaser. — 2  Wash.  Real  Prop.  78.  Of 
course,  we  speak  of  a  sale  like  that  disclosed  by  the  bill,  in 
which  it  is  not  denied  there  has  been  compliance  with  the 
essential  requisites  of  the  power.  The  sale  by  Fail  to  Van 
Pelt  divested  the  appellant's  equity  of  redemption ;  and  as  a 
bill  to  redeem,  the  bill  can  not  be  maintained. 

6.  The  theory  of  the  bill,  in  its  remaining  aspect,  is,  that 
the  mortgage  is  an  alienation  of  the  homestead  of  the  mort- 
gagors, denounced  by  the  constitution  of  1868  as  invalid,  the 
wives  of  the  mortgagors  not  having  joined  in  its  execution. 
The  constitutional  provision  is  in  these  words:  "Every 
homestead,  not  exceeding  eighty  acres  of  land,  and  the  dwell- 
ing and  appurtenances  thereon,  to  be  selected  by  the  owner 
thereof,  and  not  in  any  town,  city,  or  village,  or,  in  lieu 
thereof,  at  the  option  of  the  owner,  any  lot  in  the  city,  town, 
or  village,  with  the  dwelling  and  appurtenances  thereon, 
owned  and  occupied  by  any  resident  of  this  State,  and  not 
exceeding  the  value  of  two  thousand  dollars,  shall  be  ex- 
empted from  sale  on  execution,  or  other  final  process  from  a 
court,  from  any  debt  contracted  after  the  adoption  of  this 
constitution.  Such  exemption,  however,  shall  not  extend  to 
any  mortgage,  lawfully  obtained ;  but  such  mortgage,  or  other 
alienation  of  such  homestead,  by  the  owner  thereof,  if  a 
married  man,  shall  not  be  valid,  without  the  voluntary  signa- 
ture and  assent  of  the  wife  to  the  same." — Constitution  1868, 
Art.  XTV,  sec.  2.  This,  and  the  remaining  sections  of  the  con- 
stitution of  1868,  in  reference  to  property  exempt  from  lia- 
bility for  debts,  with  the  exception  of  the  fourth  section,  and 
of  the  amount  and  value  of  the  property  exempt,  are  bor- 
rowed from  the  constitution  of  Michigan. — 1  Laws  Michigan 
Comp.  1867-72. 

Similar  constitutional  and  statutory  provisions  have  been 
accepted  as  intending  to  secure  to  every  family  an  absolute 
right  to  the  homestead — not  as  a  mere  personal  privilege 
which  the  husband  may,  at  his  election,  waive,  or  claim,  or 
part  with ;  and  of  it  they  shall  not  be  deprived,  without  the 
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joint  conveyance  of  himself  and  wife.  The  title  to  the  home- 
stead remains  in  the  husband ;  but  the  power  of  alienation, 
an  incident  of  ownership,  is  restrained  and  limited  to  the 
mode  prescribed,  and  alienation  in  any  other  mode  prohib- 
ited. The  conveyance  of  the  husband  alone  is  as  invalid  and 
inoperative,  under  this  construction,  as  would  be  the  deed  of 
a  married  woman  conveying  lands,  not  executed  and  ac- 
knowledged in  the  mode  statutes  may  have  enabled  her  to 
convey.  It  will  not  support  ejectment  against  the  husband, 
nor  will  it  operate  against  the  subsequent  conveyance  of  hus- 
band and  wife. — Smyth  on  Homesteads,  §§  240-242.  If  the 
mortgagors  had  a  homestead  in  the  premises,  it  passed  to  the 
appellant,  by  the  conveyance  in  which  the  wives  joined ;  and 
he  is  entitled  to  claim  it,  as  against  the  appellees.  It  is  the 
homestead  only  the  appellant  can  claim.  The  mortgage  was 
not  void,  except  as  a  conveyance  of  the  homestead.  The 
constitution  confines  the  homestead  to  eighty  acres,  includ- 
ing the  dwelling  and  appurtenances.  The  husband's  dis- 
ability of  alienation  extended  only  to  this  eighty  acres,  to  be 
carved  from  the  entire  tract  of  five  hundred  and  twenty-one 
acres.  As  to  the  remainder  of  the  tract,  there  was  no  dis- 
ability of  alienation.  The  power  to  alienate  was  limited  only 
by  the  quality  and  quantity  of  the  estate. — Dye  v.  Mann,  10 
Mich.  291 ;  Wallace  v.  Harris,  32  Mich.  380.  > 

7.  But,  had  the  mortgagors  a  homestead  in  the  premises, 
exempt  under  the  constitution  from  liability  for  debts,  and 
which  they  were  disabled  from  alienating  without  the  con- 
currence of  their  wives?  The  averment  of  the  bill  is,  "that 
they  were  tenants  in  common,  seized  in  fee  simple,"  and,  "at 
the  executing  of  the  mortgage,  were  living  and  residing  upon 
the  said  lands  as  their  homestead."  The  homestead  right 
owes  its  existence  wholly  to  constitutional  provision,  or  stat- 
utory enactment.  At  common  law,  there  is  no  analogous 
estate,  or  right,  or  interest.  The  nature,  character,  and 
extent  of  the  right,  depend  wholly  on  the  law  creating  and  de- 
fining it. — Thomas  v.  Thomas,  45  Miss.  263.  It  must  be 
accepted  under  the  qualifications  and  limitations  which  are 
imposed  by  the  law.  The  courts  cannot  abridge  these,  nor 
recognize  the  existence  of  the  right,  under  circumstances  and 
considerations  variant  from  those  which  are  specified  in  the 
constitution. — Helfenstein  v.  Cave,  3  Iowa,  290. 

It  is  true,  the  statutes  preceding  the  constitution,  making 
exemptions  for  the  benefit  of  families,  were  liberally  con- 
strued, in  furtherance  of  the  humane  and  beneficent  policy 
in  which  they  had  their  origin.  The  largest,  not  the  narrow- 
est, or  the  usual  significance  of  the  words,  if  thereby  the 
benefit  of  the  statutes  was  circumscribed,  was  adopted.  The 
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press  and  type  of  a  practical  printer  were  deemed  tools,  or 
implements  of  trade,  though  the  usual  acceptation  of  these 
terms  may  not  have  embraced  them. — Sallee  v.  Waters,  17 
Ala.  482.  The  term  ivork-horse  was  not  limited  to  a  draft- 
horse,  but  extended  to  the  horse  performing,  or  intended  to 
perform,  the  common  drudgery  of  the  family. — Noland  v. 
Wickham,  9  Ala.  169 ;  Allman  v.  Gann,  29  Ala.  240.  The 
word  cart  was  applied  to  a  vehicle  having  four  wheels,  em- 
ployed in  the  uses  of  the  family,  to  which  a  cart  is  ordinarily 
appropriated. — Favers  v.  Glass,  22  Ala.  621.  This  liberality 
of  construction  did  not  involve  the  power  of  extending  the 
words  of  the  statute  beyond  a  just  and  fair  interpretation — 
it  did  not  authorize  the  courts  to  draw  within  the  operation 
of  the  statute  persons  or  things  to  which  the  words  could 
not  be  extended,  nor  to  dispense  with  the  conditions  on 
Avhich  the  right  of  exemption  could  be  claimed.  The  exemp- 
tion was  to  the  head  of  a  family :  uniformly,  a  relation  of 
legal  dependence  on  the  debtor,  by  persons  resident  within 
the  State,  was  held  indispensable.  The  resident  of  another 
State,  accompanied  by  a  son  of  full  age,  here  pursuing  a 
mechanical  occupation,  having  at  his  domicile  a  family 
legally  dependent  on  him  (and  it  may  have  been  for  the  bet- 
ter sustenance  of  that  family),  could  not  claim  the  statutory 
exemption. — Allen  v.  Manasse,  4  Ala.  554.  The  horse  of  a 
resident  of  Mississippi,  protected  there  by  statute  from  levy 
and  sale,  temporarily  found  here,  was  not  protected. — Boy- 
kin  v.  Edwards,  21  Ala.  261.  A  married  woman,  having  no 
children,  residing  here,  her  husband  residing  in  another 
State,  could  not  claim  the  protection  of  her  separate  estate 
under  the  statute. — Keiffer  v.  .Barney,  31  Ala.  192.  Actual 
occupancy  of  the  premises  claimed,  as  a  homestead,  was  nec- 
essary, though  the  statute,  in  describing  the  premises  exempt, 
employed  only  the  word  homestead. — Raster  v.  Me  Williams, 
41  Ala.  302.  The  exemption  was  lost,  if  not  claimed  before 
a  sale,  whether  the  property  was  real  or  personal. —  Gresham 
•v.  Walker,  10  Ala.  390 ;  Bell  v.  Davis,  42  Ala.  460. 

We  do  not  doubt,  that  the  constitutional  provision,  so  far 
as  it  admits  of  construction,  must  receive  a  similar  construc- 
tion— a  liberal,  as  distinguished  from  a  strict,  or  narrow 
construction,  preserving  and  advancing  the  policy  in  which 
it  originates.  So  far  as  the  question  under  consideration  is 
concerned,  the  constitution,  in  its  language,  is  plain  and 
clear,  and  the  sense  and  meaning  of  its  terms  distinct  and 
perfect.  The  duty  devolving  on  us  is  that  of  interpreting, 
not  of  construing  these  terms.  The  constitution  does  not 
operate  on  lands,  or  an  estate  in  lands,  merely.  There  may 
be  an  estate  in  fee  simple,  or  for  life,  or  for  years,  held  in 
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severalty  or  in  common — in  a  large,  or  in  a  small  quantify  of 
land — of  great,  or  of  insignificant  value — residing  in  one 
who  has  not  a  residence  within  the  State,  and  it  would  not 
be  affected  by  the  constitutional  provision  creating  and  defin- 
ing a  homestead  right.  Or,  the  estate  may  reside  in  a  citizen 
of  the  State,  having  here  a  permanent  abode,  a  family  de- 
pendent on  him,  who  may,  by  his  improvidence,  be  reduced 
to  destitution ;  and  if  the  lands  are  not  occupied  by  him  as 
a  homestead — if  they  are  occupied  for  a  different  purpose,  as 
for  commercial,  manufacturing,  mechanical,  or  agricultural 
pursuits ;  or  if  held  that  the  means  of  maintaining  the  family 
may  be  derived  from  the  rents  and  profits — the  constitution 
does  not  operate  on  it. — McConeghy  v.  Baxter,  MSS.  An 
analysis  of  the  constitutional  provision  shows,  that  it  is  the 
homestead  which  is  oioned  and  occupied,  and  which  the  owner 
has  the  unqualified  right  of  selecting — of  separating  from 
other  lands,  and  devoting  to  use  and.  occupancy  as  a  home — 
which  is  protected  from  liability  for  debts,  and  the  alienation 
of  which  is  restrained,  if  the  owner  be  a  married  man.  Prof. 
Washburn  says :  "A  homestead,  in  law,  means  a  home-place, 
or  place  of  the  home,  and  is  designed  as  a  shelter  of  the 
homestead  roof,  and  not  as  a  mere  investment  in  real  estate, 
or  the  rents  and  profits  derived  therefrom." — 1  Wash.  Eeal 
Prop.  326.  The  power  of  selection,  and  devotion  to  use  and 
occupancy  as  a  homestead,  separating  and,  distinguishing  it 
from  a  mere  estate  or  interest  in  lands,  is  as  essential  to  the 
right,  as  is  the  personal  status  of  residence  within  the  State, 
or  of  actual  occupancy,  if  that  status  exists. 

Are  tenants  in  common  within  the  words  of  the  constitu- 
tion, fairly  and  justly  interpreted?  As  long  as  they  hold  in 
common,  have  they,  or  can  they  have  severally,  the  occupancy, 
or  the  power  of  selecting,  and  devoting  to  use  and  occupancy 
as  a  homestead,  any  specific  part  of  the  common  estate  ? 
Unity  of  possession  is  the  essential  element,  and  one  of  the 
distinguishing  characteristics  of  this  species  of  tenancy. 
Whether  held  by  several  distinct  titles,  or  by  the  same  deed, 
devise,  or  descent,  the  tenancy  exists,  so  long  as  this  unity 
of  possession  continues,  "so  that  each  tenant  knows  not  his 
own  severalty." — 4  Rent,  404;  Thompson  v.  Jhuchiiuiei/,!! 
Ala.  362.  The  possession  of  the  one  tenant  is  the  possession 
of  the  other,  and  the  taking  of  the  whole  profits  by  the  one 
is  not  an  ouster  of  his  companions. — 4  Kent,  407;  Johnson  v. 
Toulmin,  18  Ala.  50;  Williams  v.  Avery,  38  Ala,  115.  One 
tenant  in  common  can  not  convey  a  distinct  portion  of  the 
estate  by  metes  and  bounds.  Sucb  a  conveyance  will,  in 
favor  of  the  grantee,  operate  against  the  grantor  by  way  of 
estoppel ;  but,  as  against  the  co-tenants,  it  is  inoperative  and 
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void. — 4  Kent,  404.  In  this  case,  if  a  homestead  could  be 
selected  from  the  premises,  which  of  the  tenants  would  have 
the  right  of  the  selection  ?  Which  of  them  would  take  the 
dwelling  and  appurtenances  ?  Can  a  homestead  be  allotted  to 
each,  leaving  them  in  joint  or  common  occupancy  of  the 
premises?  How  much  of  the  contiguous  land  can  each 
select  ?  If  each  selects  eighty  acres,  the  exemption  defined 
by  the  constitution  is  increased,  and  the  quantity  of  land  on 
which  limitations  of  alienation  rest  is  doubled.  If  there  is 
only  one  homestead  selected  by  the  two  tenants,  and  one 
tract  of  eighty  acres,  the  constitutional  homestead  is  dwarfed 
to  one-half.  It  is  a  homestead  as  an  entirety,  which  is  cre- 
ated, defined,  and  contemplated  by  the  constitution — not  an 
undivided  interest  in  a  homestead,  uncertain  in  the  duration 
of  occupancy,  because  of  the  character  of  the  ownership  and 
possession.  Suppose  there  are  two  dwellings  and  appurtenan- 
ces on  the  tract,  and  these  should  be  severally  selected ; 
could  the  interest  of  the  one  tenant,  in  the  homestead  of  the 
other,  be  subjected  to  sale  for  the  payment  of  debts?  Would 
it  pass  by  an  alienation  in  which  the  wife  did  not  join? 
These  questions  must  be  affirmatively  answered ;  and  yet  it 
is  apparent  that  freedom  from  liability  for  the  payment  of 
debts,  and  restrained  alienation,  are  of  the  essence  of  the 
homestead  right  the  constitution  contemplates.  If,  under 
judicial  process,  the  undivided  interest  of  the  one  tenant  is 
sold,  or  if  it  is  aliened,  the  alienee  immediately  becomes  a 
tenant  in  common,  entitled  to  enter  and  to  share  in  the  rents 
and  profits.  Suppose  he  claims  partition,  and  the  dwelling 
and  appurtenances  are  assigned  to  him,  while  the  share  of 
the  tenant  selecting  them  as  a  homestead  is  located  on  lands 
not  capable  of  use  and  occupancy  as  a  homestead;  the  fam- 
ily is  deprived  of  a  home,  without  the  assent  of  the  wife. 

I  must  not  be  understood  as  intimating  that  an  unqualified 
title  in  fee  simple  is  necessary  to  support  the  homestead 
right.  The  right  will  attach  to  a  less  freehold  estate,  or  to 
an  estate  for  years,  or  to  any  defined  interest,  to  which  the 
absolute  power  of  selecting  and  appropriating  the  premises, 
or  a  specific  part  of  them,  as  a  homestead,  is  an  incident. 
But,  when  such  incident  can  not  be  iiuputed  to  the  owner- 
ship— when  the  possession  and  occupancy  is  not  several  and 
exclusive,  so  that  it  will  separate  and  distinguish  the  lands 
which  are  exempt  from  liability  for  debts,  and  the  alienation 
of  which  is  restrained,  from  other  lands  not  exempt,  and  the 
alienation  of  which  is  unrestrained — the  right  can  not  attach. 
West  v.  Ward,  26  Wise.  579.  The  selection  of  a  specific  part 
of  the  lands  as  a  homestead,  by  the  one  tenant  in  common, 
would  be  as  inoperative  as  his  conveyance  of  such  part.  It 
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would  not  secure  to  him,  or  to  his  family,  a  permanent  home — 
a  dwelling  place — protected  from  the  entry  and  possession 
of  all  the  world,  while  his  estate  or  interest  endured,  and  his 
or  their  occupancy  continued. 

It  may  be  said,  the  selection  can  prevail  against  all  the 
world  but  the  co-tenant,  and,  if  he  does  not  complain,  others 
have  no  cause  to  complain.  The  right  would  then  depend 
for  its  continuance  and  preservation,  not  on  the  constitution, 
but  on  the  sufferance  of  the  co-tenant.  The  right  was  incor- 
porated into  the  constitution,  to  render  it  fixed,  permanent, 
absolute,  free  from  legislative  invasion,  and  as  inviolable  as 
the  rights  of  property  which  have  always  been  recognized 
and  protected  by  constitutional  guaranty.  It  can  not  be 
made  to  depend  on  the  sufferance  or  volition  of  any  other 
person  than  him  in  whom  it  resides. 

Creditors  maybe  placed  in  the  same  condition,  if  a  tenant 
in  common  is  allowed  to  retain  a  homestead,  that  they  would 
be  if  his  title  was  absolute  and  unconditional.  It  is  not  the 
right  of  creditors  which  is  alone  to  be  considered.  Exemp- 
tion from  liability  for  debts  is  but  one  of  the  objects  of  the 
constitution.  The  owner  may  be  free  from  debt,  and  the 
homestead  right  exist,  incapable  of  destruction  by  alienation 
in  which  the  wife  does  not  join.  On  his  death,  the  right  of 
the  widow,  and  the  right  of  the  minor  children,  would  exist, 
and  must  be  enforced,  though  not  a  debt  is  chargeable  on 
his  estate,  real  or  personal.  The  framers  of  the  constitution 
may  well  have  intended  to  attach  the  right  only  to  an  estate 
or  interest  in  lands  capable  of  supporting  it,  so  long  as  that 
estate  or  interest  endured,  if  there  was  not  alienation  in  the 
mode  prescribed,  and  to  withhold  it  from  another  estate  or 
interest,  because  of  its  character,  not  capable  of  supporting 
it,  when  a  right  residing  in  another  was  asserted.  No  just 
interpretation  of  the  constitution,  in  my  judgment,  au- 
thorizes the  extension  of  the  right  to  an  estate  held  in 
common. 

Upon  this,  as  on  many  other  questions  arising  under  home- 
stead and  exemption  laws,  there  is  great  contrariety  of  judi- 
cial decision.  The  following  authorities  support  my  conclu- 
sion.— AmpMett  v..Hibbard,  29  Mich.  298;  West  v.  Ward,  26 
Wise.  579;  Thurston  v.  Maddocks,  6  Allen,  427;  Wolf  v. 
Fleishacfor,  5  Cal.  244;  Giblin  v.  Jordan,  6  Gal.  416;  Ettas  v. 
Verdiigo,  29  Cal.  418.  Unless  it  can  be  asserted  that  the  con- 
stitution operates  on  a  mere  estate  or  interest  in  lands,  and 
not  on  a  homestead  only,  this  conclusion  seems  to  me  inevit- 
able. 

The  mortgage  now  assailed,  because  the  wives  of  the  mort- 
gagors did  not  join  in  its  execution,  conveys  a  tract  of  land 
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containing  five  hundred  and  twenty-one  acres.  The  want 
of  the  concurrence  of  the  wives  of  the  mortgagors  would  not, 
as  we  have  said,  render  it  invalid,  except  so  far  as  it  operated 
a  conveyance  of  the  homestead.  How  much  land  can  be 
withdrawn  from  the  operation  of  the  mortgage,  if  the  home- 
stead right  can  be  attached  to  the  estate  of  the  mortgagors  ? 
Can  one  hundred  and  sixty  acres,  allowing  a  homestead  to 
each  mortgagor,  or  only  eighty  acres,  the  extent  of  the  home- 
stead, inalienable  under  the  constitution,  without  the  assent 
of  the  wife  ?  If  the  appellant,  deducing  title  under  a  subse- 
quent conveyance,  can  claim,  as  he  may  if  the  homestead 
exists,  that  his  conveyance  passes  the  homestead  on  which 
the  mortgage  does  not  operate,  the  homestead  of  which  tenant 
does  not  pass  by  the  mortgage,  and  the  homestead  of  which 
passes  to  the  appellant?  Is  the  mortgage  inoperative  as  to 
the  homestead  of  the  other,  and  the  appellant's  conveyance 
likewise  inoperative  ?  If  such  homestead  exists,  how  is  the 
co-tenant  deprived  of  his  common  estate  in  it  ? 

The  constitution  clearly  defines  the  quantity  and  value  of 
the  homestead  right,  and  selection  and  occupancy  by  the 
owner  as  the  facts  which  distinguish  the  lands  to  which  it 
attaches  from  all  other  lands  which  the  person  on  whom  the 
right  is  conferred  may  own.  If  it  had  been  intended  the 
right  should  attach  to  lands  held  in  common,  the  tenure  of 
which  forbids  an  exclusive  occupancy  by  one  of  the  tenants, 
and  with  which  the  right  of  selection  is  inconsistent,  it  seems 
to  me  manifest  a  mode  of  selection  and  of  partition  would 
have  been  prescribed.  No  hardship  or  injustice  can  result 
to  the  tenants  in  common.  If  they  desire  the  homestead 
right  should  attach  to  the  lands  held  in  common,  partition 
can  be  had  whenever  they  claim  it.  When  it  is  had,  the 
land  allotted  to  each  in  severalty,  becomes  subject  to  the 
right  of  selection — of  devotion  to  use  and  occupancy  as  a 
homestead,  and  separable  and  distinguishable  from  all  other 
lands  which  he  may  own.  The  use  and  occupancy  gives  notice 
to  all  the  world  of  the  land  exempt,  the  alienation  of  which 
is  restrained.  When  the  use  and  occupancy  is  joint,  or  in 
common  with  others,  such  notice  is  not  given. 

A  majority  of  the  court  do  not  concur  with  me  in  these 
views.  They  hold  that  the  homestead  right  does  attach  to  the 
estate  of  tenants  in  common,  and  are  supported  in  their  con* 
elusion  by  numerous  authorities.  I  have  no  disposition  to 
extend  this  opinion  by  a  review  of  such  authorities,  or  by 
a  discussion  of  the  reasons  controlling  them.  I  regret  the 
disagreement  between  us.  We  have  labored  patiently  to 
reach  harmonious  conclusions  on  the  various  questions  aris- 
ing under  this  article  of  the  constitution  ;  and  if  my  convic- 
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tions  were  less  strong,  I  would  yield  them  to  the  judgment 
of  my  brothers. 

MANNING,  J. — We  all  concur  in  the  conclusions  an- 
nounced by  the  Chief-Justice,  on  the  several  questions  pre- 
sented for  our  decision  in  this  cause,  except  one  — the  ques- 
tion whether  the  homestead  right  under  the  constitution 
attaches  to  property  held  by  two  or  more  as  tenants  in  com- 
mon. It  seems  to  me  that  it  does.  The  constitutional  pro- 
vision is  as  follows  :  "  Every  homestead,  not  exceeding  eighty 
acres  of  land,  and  the  dwelling  and  appurtenances  thereon, 
to  be  selected  by  the  owner  thereof,  and  not  in  any  town, 
city,  or  village,  or,  in  lieu  thereof,  at  the  option  of  the  owner, 
any  lot  in  the  city,  town  or  village,  with  the  dwelling  and 
appurtenances  thereon,  owned  and  occupied  by  any  resident 
of  this  State,  and  not  exceeding  the  value  of  two  thousand 
dollars,  shall  be  exempted  from  sale  on  execution,  or  any 
other  final  process  from  a  court,  for  any  debt  contracted 
after  the  adoption  of  this  constitution.  Such  exemption, 
however,  shall  not  extend  to  any  mortgage  lawfully  obtained, 
but  such  mortgage,  or  other  alienation  of  such  homestead,  by 
the  owner  thereof,  if  a  married  man,  shall  not  be  valid  with- 
out the  voluntary  signature  and  assent  of  the  wife  to  the  same." 

The  question  is  one  between  the  occupant  of  a  homestead 
and  his  creditor.  There  is  no  doubt  that,  to  support  the 
homestead-right,  it  is  not  necessary  that  the  estate  of  the 
claimant  of  a  homestead  should  be  a  fee  simple,  or  that  it 
should  be  a  legal  estate.  Property  held  by  a  lessee  under  a 
lease — a  merely  temporary  interest — or  by  a  mortgagor,  who 
has  only  an  equity  of  redemption,  no  matter  how  heavily 
incumbered  the  property  may  be,  or  land  in  which  the  occu- 
pant has  some  other  inferior  or  defeasible  estate,  provided  it 
extends  to  and  ernbiaces  the  whole  parcel  or  tract,  is  suffi- 
ciently owned  by  him,  within  the  meaning  of  the  law,  to  en- 
title him  to  hold  his  homestead  therein  against  creditors. 
Thus  far  there  is  no  difference  of  opinion  among  us.  Even 
a  tenancy  at  will,  if  so  precarious  a  possession  were  subject 
to  be  sold  under  execution,  would  be  a  sufficient  interest  in 
land,  to  entitle  the  tenants  dwelling  on  it  to  the  protection 
of  the  homestead  laws. — See  authorities  referred  to  in  Weber 
v.  Short,  at  this  term.  Is  it  not  illogical,  then,  to  deny  such 
protection  to  the  homestead  of  one  who  has  so  large  and 
permanent  an  estate  in  the  property  composing  it,  as  to  be 
the  owner,  perhaps  in  fee,  of  an  undivided  one-third,  one- 
half,  three-fourths,  or,  peradventure,  nine-tenths,  and  who 
lawfully  occupies  the  whole,  with  the  consent  or  acquiescence 
of,  or  jointly  with  his  co-owner  ? 
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Considering  that  the  law  under  examination  was  designed 
to  establish  an  important  policy,  the  object  of  which  was  to 
prevent  families  from  being  made  unhoused  wanderers,  and 
that  to  this  end  it  is  enacted  that  the  homestead  which  a 
man  owns  and  occupies  shall  be  exempt  from  sale  for  the 
payment  of  debts  contracted  after  that  time ;  what  canon 
of  interpretation  requires  us  to  decide  that  this  means,  that 
the  homestead  shall  be  exempt  provided  the  occupant  be 
sole  owner  of  the  property,  or  has  an  imperfect  or  defeasible 
estate,  or  contingent  or  temporary  interest  in  the  whole, 
but  not  if  he  owns  only  an  undivided  half,  or  some  other 
portion,  though  lawfully  in  possession  of  the  whole  ?  Such 
a  ruling  would  deny  the  benefit  of  this  constitutional  pro- 
vision to  those  who  presumably  most  need  it,  and  are  of  the 
class  for  whose  protection  it  is  understood  to  have  been 
ordained.  It  does  not  appear  to  me  that  the  words  of  the 
law  are  so  at  variance  with  its  manifest  object,  as  to  constrain 
us  to  hold  that  a  creditor  may  have  his  debtor's  family 
turned  out  from  the  shelter  of  their  dwelling-house  and  its 
appurtenances,  if  the  debtor  owns  only  an  undivided  moiety, 
or  a  tenth  part  thereof,  and  the  undivided  residue  belongs  to 
some  one  else,  but  shall  not  have  them  turned  out,  if  he 
owns  the  whole  as  an  entirety.  Why  should  they  not  be 
protected  in  so  much  as  he  does  own,  though  this  be  less 
than  the  whole  ?  The  home  of  one  who  has  only  such  a 
partial  estate  in  it  is,  except  as  against  another  co-owner, 
as  much  his  castle,  as  if  it  stood  on  ground  which  had  de- 
scended to  him  individually,  through  a  long  line  of  ancestors ; 
and  its  refuge  is  no  less  important  to  those  for  whom  it  was 
provided. 

It  is  objected,  though,  that  a  tenant  in  common  of  property 
can  not  claim  any  part  of  it  as  his  in  severalty,  and  it  can 
not  be  known  what  particular  portion  would,  upon  partition, 
be  assigned  to  him ;  and  hence,  it  is  inferred,  he  has  not  such 
an  estate  in  the  property  as  entitles  him  to  a  homestead  on 
it.  But,  if  he  be  in  possession  of  the  homestead,  claiming  it, 
and  having  such  part  ownership,  and  it  does  not  exceed  the 
limits  prescribed  by  the  constitution,  what  has  his  creditor 
to  do  with  a  controversy,  that  may  or  may  not  arise,  between 
him  and  his  co-tenants  ?  If  the  homestead  be  not  allowed 
to  the  debtor  upon  partition,  the  creditor  will  not  be  thereby 
injured ;  and  if  it  be  assigned  to  the  debtor,  he  obtains  no 
more  than  the  constitution  allows  him.  What  difficulties 
may  arise  between  him  and  others  in  the  future,  ought  not, 
it  appears  to  me,  to  be  brought  up  to  interfere  with  a  present 
right  of  the  debtor  and  his  family  to  remain  in  their  home 
undisturbed  by  his  creditors. — See  Williams  v,  Wethered,  37 
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Texas,  132  ;  Smith  v.  Deschaumes,  Ib.  429  ;  Me  Clary  v.  Bixby, 
36  Verm.  257 ;  Greenwood  v.  Maddox,  27  Ark.  648 ;  Tlivrn 
v.  Thorn,  14  Iowa,  49.  Indeed,  if  the  whole  property  of 
which  two  or  more  are  tenants  in  common  plainly  does  not 
exceed  what  the  constitution  allows  for  a  homestead,  and 
there  is  no  room  for  any  selection  to  be  made,  I  do  not 
understand  by  what  process  of  reasoning  a  creditor  of  one 
of  them,  who  is  occupying  it  as  his  place  of  habitation,  could 
undertake  to  maintain,  or  venture  before  a  court  to  contend 
for,  the  right  to  sell  out  his  debtor's  interest  in  it,  and  expel 
him  therefrom ;  and  if  it  be  conceded  that,  in  such  a  case, 
the  right  to  do  so  would  not  exist,  then  the  argument  erected 
upon  the  words  "owner"  and  "owned"  in  the  constitution, 
falls  to  the  ground ;  and  it  becomes  apparent  that  one  who 
is  "owner"  of,  or  otvns  less  than  the  entirety,  is  brought 
within  a  legitimate  interpretation  of  the  words  of  the  law,  as 
well  as  within  its  obvious  reason  and  policy. 

There  is  no  inconsistency,  as  apprehended,  between  these 
views  and  the  conclusion  we  reached  in  Giovanni  v.  The  First 
National  Bank,  decided  a  few  days  ago,  respecting  personal 
property  constituting  the  stock  in  trade  of  a  mercantile 
copartnership.  We  therein  held,  that  the  individual  mem- 
bers of  a  firm  were  not  entitled,  each  or  either,  to  select 
$1,000  worth  of  the  partnership  goods,  after  they  had  been 
seized  to  satisfy  a  partnership  debt,  during  the  continuance 
of  the  copartnership,  and  have  them  exempt  from  sale  by 
virtue  of  section  1,  of  article  XIV  of  the  constitution  of  1868 ; 
which  section  protects  from  sale,  under  process  for  debt, 
"personal  property  of  any  resident  of  this  State,  to  the  value 
of  one  thousand  dollars,  to  be  selected  by  the  owner."  The 
two  cases  are  quite  unlike.  In  the  first  place,  the  home- 
stead, the  most  conspicuous  part  of  any  one's  property — the 
place  of  his  abode — is  specified  and  designated  in  the  law, 
and  thus  known  of  all  men,  as  exempt  from  sale  for  payment 
of  his  debts.  The  only  selection  to  be  made  is  of  a  limited 
quantity  of  land,  contiguous,  or  adjacent  to  that  on  which 
the  dwelling  house  stands,  to  go  with  it  as  a  part  of  the 
exempt  homestead.  But  the  personal  property  to  be  pro- 
tected from  sale  under  section  1,  supra,  is  not  specified. 
What  it  shall  be  is  wholly  undetermined.  From  which  it 
results,  that  there  can  be,  and  is,  no  restriction  in  favor  of 
wife  or  any  body  else,  on  the  power  of  the  owner  to  dispose 
of  his  personal  property  as  he  may  choose.  And,  in  the 
second  place,  when  he  has  chosen  to  put  goods  or  moneys 
into  a  mercantile  partnership  business,  he  ceases  to  be  the 
owner  of  them.  All  the  articles  composing  the  stock,  collect- 
ively and  singly,  belong  to  the  firm — may  be  sold  as  its 


362  SUPEEME  COURT  [Dec.  Term, 

[McGuire  v.  Van  Pelt  et  al.] 

property,  by  either  partner,  or  be  subjected  to  the  contracts 
or  debts  made  by  either  on  behalf  of  the  firm ;  and  on  the 
death  of  one  of  its  members,  are  under  the  control,  and  can 
be  disposed  of  only  by  the  surviving  partner  or  partners,  who 
wind  up  its  affairs.  Neither  partner  can,  at  any  time  during 
the  continuance  of  the  partnership,  separate  from  its  stock 
any  part  of  it  as  his — not  even  that  which-  he  himself  put  in ; 
for  that  is  no  more  his,  than  are  the  things  which  his  partner 
contributed.  He  is  entitled  to  have  only  his  share  of  the 
profits,  and  of  the  residue  of  goods  remaining,  after  the  pay- 
ment of  all  partnership  debts,  on  the  discontinuance  of  busi- 
ness. In  fine,  he  can  not  lawfully  take  from  the  stock  of  the 
firm,  or  dispose  of  any  thing  belonging  thereto,  during  the 
continuance  of  the  partnership,  as  his  own,  or  for  his  indi- 
vidual use,  except  as  a  purchaser,  chargeable  with  the  price  there- 
for due  to  the  firm  ;  and  he  can  not  purchase  from  it,  nor  can  it 
sell  or  give  to  him,  or  to  any  body  else,  articles  that  have  been 
taken  by  the  sheriff  to  satisfy  process  against  the  firm  for  a  debt 
it  owes.  But  a  tenant  in  common  has  no  ownership  of,  or 
power  to  dispose  of  or  charge  the  interest  of  his  co-tenant  in 
real  estate,  either  during  the  life,  or  upon  the  death  of  the 
latter.  Each  owns  individually  a  definite  though  undivided 
portion  of  the  whole,  which  he  can  sell,  mortgage,  or  devise 
without  hindrance ;  and  which  does  not  become  subject  to 
any  debts  or  contracts  created  by  his  co-owner. 

But,  to  return  to  the  case  in  hand  :  The  land  in  contro- 
versy considerably  exceeds  the  quantity  exempted  from  sale 
for  debt  by  the  constitution.  Whatever  difficulties  may 
spring  up  to  embarrass  the  administration  of  its  provisions 
in  cases  with  that  feature,  which  may  hereafter  arise,  there 
is  none  in  the  present  at  all  insuperable.  The  principal  de- 
fendant acquired  his  title  through  a  mortgage  of  both  of  the 
tenants  in  common,  who  together  owned  the  entire  property, 
and  mortgaged  it  to  a  creditor.  At  the  time  of  doing  this, 
both  of  them  occupied,  with  their  wives  and  families,  the 
one  dwelling-house  and  its  appurtenances  on  the  premises  ; 
and  neither  wife  signed  the  mortgage  deed.  But,  by  a  sub- 
sequent instrument  executed  by  the  same  tenants  in  common 
and  their  wives,  the  same  premises,  including  the  dwelling- 
house,  were  conveyed  in  trust  to  another  party,  the  com- 
plainant below  and  appellant  here,  in  this  cause.  Now,  we 
have  already  decided,  in  respect  to  a  deed  of  a  large  tract  of 
land  made  by  the  sole  owner  of  it,  but  not  signed  by  his 
wife,  that  though  valid  as  to  the  rest  of  the  premises,  it  is 
void  as  to  the  homestead  property,  and  also  that  the  hus- 
band and  wife  might  afterwards  sell  or  mortgage  the  home- 
stead to  another  person.  This  is  a  valuable  and  important 
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right,  that  may  be  used  as  a  means  of  raising  money,  or  pro- 
curing another  home.  If,  then,  these  rulings  be  extended,  as  I 
think  they  should  be,  to  similar  instruments  made  of  prop- 
erty held  by  tenants  in  common,  with  a  homestead  on  it,  and 
therefore  to  those  made  of  the  property  in  controversy  in 
this  cause,  how  stands  the  case  ?  The  first  mortgage  em- 
braced all  the  land  except  what  was  exempt  for  the  home- 
stead ;  and  this  passed  to  appellant  under  the  deed  to  him, 
made  by  the  two  tenants  (who  together  owned  it  in  its  en- 
tirety)^  with  the  concurrence  of  their  wives.  To  appellant, 
therefore,  is  conveyed  the  complete  title  that  was  in  both 
tenants  in  common,  to  the  homestead  property ;  and  he 
holds  it  as  sole  owner. 

No  difficulty  can  arise,  as  suggested,  upon  the  question 
whether  two  homesteads  are  to  be  taken  out  of  the  tract,  or 
only  one.  We  hold,  under  the  description  of  the  homestead 
in  the  constitution,  as  a  tract — "not  exceeding  eighty  acres 
of  land,  and  the  dwelling  and  appurtenances  thereon 
owned  and  occupied,"  &c.,  that  without  the  dwelling-house 
there  cannot  be  any  such  homestead  ;  and  since  there  is  but 
one  dwelling-house  on  this  land,  though  the  families  of  both 
of  the  tenants  in  common  lived  in  it,  there  can  be  only  one 
homestead.  If,  therefore,  it  happened  that  each  of  them 
had  only  one-half  of  what  might  be  embraced  within  the 
constitutional  limit  of  its  extent  and  value,  it  is  the  conse- 
quence of  his  situation.  Neither  of  them  was  any  worse  off, 
nor  was  his  case  in  that  particular  legally  any  more  ques- 
tionable, than  if,  like  many  others,  he  had  owned  in  entirety 
a  homestead  of  inconsiderable  value,  or  one  so  incumbered 
as  to  be  worth  very  little. 

The  property  having  been  sold  under  the  first  mortgage, 
professing  to  convey  it  all,  defendants  denied  that  complain- 
ant had  any  right  in  it.  The  question  of  title  thereby 
raised  depends  wholly  upon  the  construction  of  a  constitu- 
tional provision,  and  of  its  effect  upon  the  deeds  under 
which  the  parties  respectively  claim,  and  not  upon  any  dis- 
puted fact ;  and  the  property  to  which  it  relates  is  in  part  an 
unascertained  parcel,  the  boundaries  of  which  are  not  pre- 
scribed, of  a  larger  tract  of  land.  That  the  homestead  prop- 
ertv  is  not  all  ascertained,  is  not  caused  by  any  fault  of  com- 
plainant. The  terms  in  which  the  constitution  grants  the 
homestead  right,  leave  the  property  .to  which  it  shall  extend, 
beyond  the  dwelling-house  and  its  appurtenances,  undefined, 
uncertain,  and  to  be  set  off  in  severalty.  And  when  the 
mortgage  and  trust  deeds  of  the  tenants  in  common  were 
respectively  made,  they  probably  expected  to  pay  the  debts 
secured  thereby,  without  a  sale  of  the  property,  or  at  least 
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of  all  of  it ;  for  which  reason,  or  some  other,  they  failed  to 
designate  the  land  they  were  authorized  to  select,  to  go  with 
the  dwelling  house,  until  their  right  to  the  homestead  and  in- 
terest in  it  had  passed  to  another.  And  when  the  trust  deed 
was  made,  the  parties  interested  in  it  could  not  know  that 
all  except  the  homestead  property  would  be  required  to  pay 
the  first  mortgage  debt ;  and  that  it  was,  therefore,  impor- 
tant to  have  the  homestead  set  off  in  severalty. 

In  conclusion,  there  was,  in  my  opinion,  a  homestead 
right  in  the  tenants  in  common.  It  was  granted  and  in- 
tended to  be  secured  by  the  constitution ;  and  having  been 
conveyed  by  the  trust  deed  to  appellant,  it  became  vested 
in  him.  For  every  right  their  ought  to  be  a  remedy.  That 
there  might  be,  the  State  has  established  its  various  judicial 
tribunals.  And  if,  in  the  course  of  asserting  an  expressly 
granted  constitutional  right,  questions  must  arise  which  a 
common-law  court  is  not  competent  to  determine,  and  other 
instrumentalities  for  their  solution  are  not  provided  by  law, 
the  aid  of  a  court  of  equity  may  be  invoked  for  that  pur- 
pose, and  to  uphold  the  right.  The  present  case  is  a  proper 
one  for  its  interposition.  Complainant  and  defendants  were 
at  variance  in  regard  to  their  respective  interests.  Accord- 
ing to  the  views  hereinbefore  expressed,  the  former,  when 
this  suit  was  brought,  was  entitled  to  the  homestead  on  the 
premises  in  controversy,  to  the  extent  of  its  constitutional 
limits.  But  it  was  in  fact  an  unascertained  parcel  of  a  single, 
entire,  larger  tract,  in  which  defendants  also  had  and  claimed 
an  interest ;  and  the  location  and  boundaries  which  would 
enable  each  party  to  hold  in  severalty,  were  not  defined. 
Complainant,  besides,  is  a  trustee,  who  is  answerable  over 
to  his  cestuis  que  trust  for  the  right  performance  of  his  du- 
ties ;  and  he  has  shown  a  case  which  entitles  him  to  the  aid 
of  a  court  of  equity. 

If  the  allegations  of  the  bill  in  respect  to  the  execution  of 
the  mortgage  and  trust  deed,  and  the  sale  under  the  former, 
shall  be  admitted  by  defendants,  or  proved  by  the  evidence 
to  be  taken,  and  nothing  be  shown  that  would  impair  their 
legal  effect,  then  the  chancellor  ought  to  decree  the  mortgage 
of  1871  void  as  to  the  homestead  property,  and  that  this 
passed  to  complainant  by  the  trust  deed  made  to  him  ;  and 
ought  further,  unless  the  parties  come  to  an  agreement  on 
the  subject,  to  appoint  commissioners,  and  cause  to  be  set  off 
by  <netes  and  bounds  the  land  embracing  the  dwelling-house 
and  appurtenances,  and  most  advantageous  thereto,  not  ex- 
ceeding in  area  eighty  acres,  or  in  value  two  thousand  dol- 
lars, as  the  homestead  property,  to  be  holden  in  severalty  by 
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complainant,  subject  to  the  trusts  in  said  deed,  and  ought  to 
cause  him  to  be  put  in  possession  thereof. 

A  majority  of  the  court  hold  that  the  chancellor  erred  in 
sustaining  the  demurrer  to  the  bill ;  and  that  his  decree  dis- 
missing it  must  be  reversed,  and  the  cause  be  remanded  for 
further  proceedings  in  conformity  with  this  opinion. 

STONE,  J. — I  have  had  much  difficulty  in  solving  the 
question,  whether  homestead  can  be  claimed  in  lands  .of 
which  the  occupant  is  only  a  tenant  in  common  with  others. 
In  personal  property,  held  and  owned  in  partnership,  we  have 
decided  that  the  several  partners  can  not  claim  exemption 
from  sale  on  execution,  under  section  1,  article  XIV,  of  the 
constitution  of  1868.  The  language  securing  the  exemption 
under  that  section  is  so  entirely  like  the  language  which  pro- 
tects the  homestead  for  the  use  of  the  family  under  section  2 
of  same  article,  that  I  have  found  it  difficult  to  draw  a  dis- 
tinction between  them.  The  argument  of  my  brother  MAN- 
KING  has  very  nearly,  if  not  entirely,  relieved  me  of  that 
trouble.  Each  partner  has  an  interest  in,  and  lien  upon  the 
entire  partnership  property,  for  certain  purposes.  As  be- 
tween themselves,  the  partnership  effects  stand  pledged  for 
the  payment  of  the  debts  of  the  firm ;  and  it  is  only  after  all 
the  liabilities  are  cancelled,  and  a  balance  left,  that  the  sev- 
eral partners  can  claim  a  separate,  or  separable  interest. 
Till  then,  the  assets  are  not  the  subject  of  separate  owner- 
ship. I  speak,  of  course,  of  partnership  effects,  while  the 
relation  of  partnership  continues.  When  it  is  dissolved,  and 
the  ownership  becomes  several,  a  different  rule  prevails. 
Between  tenants  in  common,  the  relation  is  different.  Each 
owns  a  separable  interest,  and  neither,  by  mere  force  of  the 
relation,  has  any  lien  on  the  interest  of  the  other.  One  may 
alien  or  incumber  his  interest,  without  affecting  or  embar- 
rassing the  equal  rights  of  the  other.  The  exemption  of  the 
interest  of  one  from  the  payment  of  debts  does  not  impair, 
or  take  away  from  the  other,  any  right  he  has  in  the  prop- 
erty, or  hinder  the  creditors  of  such  other  in  the  enforcement 
of  any  liens  or  rights  they  may  have  to  go  against  such 
interest. 

I  admit  that,  in  allotting  the  homestead  in  lands  held  in 
common,  some  difficulties  will  be  encountered.  These  diffi- 
culties will  be  enhanced,  when,  as  in  the  present  case,  alien- 
ations have  been  made,  which  require  a  selection  and  carving 
out  of  the  homestead,  after  the  owner,  in  whose  favor  it  is 
reserved,  has  ceased  to  have  any  interest,  and,  it  is  to  be 
presumed,  will  not  care  to  make  the  selection,  if  the  right 
remain  with  him.  Other  cases  might  arise,  in  which  it  is  not 
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unreasonable  to  suppose  the  owner  may  fail,  refuse,  or  be 
mentally  incapable  of  selecting  the  homestead.  Would  the 
homestead,  thereby,  become  lost  to  the  family?  Suppose 
the  owner  dies  before  it  becomes  necessary  to  make  a  selec- 
tion. The  constitution  makes  no  provision  for  the  selection 
by  the  widow,  or  by  any  one  else,  in  such  case.  Are  all  the 
beneficial  provisions  of  sections  3  and  5  of  article  XIV  of  the 
constitution  to  be  lost  in  such  case?  I  think  not.  The 
varied  and  moulding  powers  of  the  Chancery  Court  would 
evidently  come  to  the  aid  of  such  parties,  and  provide  a 
remedy  for  the  enforcement  of  this  constitutional  right. 

The  exemptions  provided  by  the  constitution  are  not  in- 
tended to  confer  property,  or  to  increase  the  ownership 
therein.  They  only  protect  and  leave  the  owner  in  the 
undisturbed  possession  of  such  interest  as  he  owns.  Hence, 
they  do  not  convert  a  tenancy  in  common  into  a  tenancy  in 
entirety.  They  do  not  relieve  estates  of  incumbrances,  or 
make  absolute  estates  out  of  partial  ones.  Their  theory  is, 
that  they  put  a  lock  on  the  machinery  of  the  law,  and  place 
exempted  property  without  the  power  and  influence  of  its 
process.  The  area  of  the  exemption  is  not  enlarged,  to  com- 
pensate for  defects  of  title,  or  fractions  of  ownership.  Such 
interest,  and  such  only,  as  the  owner  has  in  the  given  quan- 
tity exempted,  is  reserved  for  the  use  of  the  family  ;  and  the 
owner  and  his  family  are  permitted  to  retain  and  occupy  it 
as  it  is,  and  only  as  it  is. 

I  approve  the  arguments  of  my  brother  MANNING,  on  this 
question,  and  concur  in  his  conclusions. 

I  incline  to  the  opinion,  that  when  the  tract  of  land,  on 
which  a  resident  of  this  State  resides — owned  and  occupied 
by  him — exceeds  the  number  of  acres  exempted,  then  the 
owner  may  select  his  homestead  any  where  in  the  tract, 
although  such  selection  may  not  embrace  the  residence ;  and 
that  the  phrase,  "  the  dwelling  and  appurtenances  thereon," 
simply  means,  that  the  homestead  selected  carries  with  it 
whatever  dwelling  and  appurtenances  may  be  on  it.  My 
brothers,  however,  think  and  hold  that  the  homestead  must 
be  so  selected  as  to  embrace  the  dwelling  and  appurtenances 
in  which  the  owner  has  his  domicile.  I  do  not  dissent  from 
their  decision,  but  incline  to  the  opposite  opinion. 
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Chambers  v.  McPhaul,  adm'r, 

Petition  by  Widow  for  Allotment  of  Homestead. 

1 .  Homestead  exemption  in  favor  of  decedent's  family.  —The  horn  estead  exemp- 
tion secured  to  a  decedent's  family  by  the  provisions  of  the  constitution  (Arti- 
cle X,  §§  2,  3,  5),  and  ol  the  act  of  1873  (Sess.  Acts  1872-3,  p.  64),  is  the  actual 
homestead  of  the  decedent  at  the  time  of  his  death  ;  and  although  that  may  be 
mortgaged,  or  held  under  a  lease  only,  they  can  not  select  other  property  in  it* 
stead. 

APPEAL  from  the  Probate  Court  of  Jefferson. 

Heard  before  the  Hon.  JOHN  C.  MORROW. 

In  the  matter  of  the  petition  of  Mrs.  S.  A.  Chambers,  the 
widow  of  J.  G.  Chambers,  deceased,  for  the  allotment  of  a 
homestead  for  herself  and  her  two  infant  children,  in  a  cer- 
tain town  lot  in  Birmingham ;  which  was  contested  by  the 
administrator  and  certain  creditors  of  the  deceased.  The 
case  was  submitted  to  the  decision  of  the  probate  judge,  on 
the  following  agreed  facts:  "Said  J.  G.  Chambers  departed 
this  life  in  July,  1873,  leaving  his  widow,  the  petitioner,  and 
two  minor  children  under  ten  years  of  age ;  and  on  the  20th 
day  of  February,  1875,  his  estate  was  declared  insolvent  by 
the  Probate  Court.  At  his  death,  said  Chambers  owned  a 
third  interest  in  a  house  and  lot  in  Birmingham,  which  was 
under  mortgage,  and  was  sold  under  said  mortgage  before 
the  estate  was  declared  insolvent.  The  house  and  lot  de- 
scribed and  claimed  in  the  petition  has  been  used  a  part  of 
the  time  as  a  boarding-house,  but,  at  the  death  of  the  dece- 
dent, was  rented  out  as  a  store-house  and  work-shop;  and  the 
lower  story  is  now  used  as  a  work-shop,  and  the  upper  story 
as  a  family  residence ;  but  J.  G.  Chambers  never  lived  in  said 
house,  nor  has  his  widow  lived  in  it  since  his  death,  but,  at 
the  time  of  his  death,  he  was  living  in  the  house  since  sold 
under  the  mortgage."  On  these  facts,  the  probate  judge  held 
that  the  widow  and  children  were  not  entitled  to  claim  a 
homestead  in  the  premises,  and  therefore  dismissed  the  peti- 
tion ;  and  his  decree  is  now  assigned  as  error. 

"W.  S.  EARNEST,  for  the  appellant. 

E.  H.  PEARSON,  contra. 

MANNING,  J. — The  only  provisions  of  law  that  secure  to 
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the  family  of  a  deceased  person,  or  to  his  widow  or  children, 
a  homestead  right,  are  contained  in  sections  2,  3  and  5  of 
article  X  in  the  present  constitution  (the  same  as  sections 
2,  3  and  5  of  article  XIV  of  the  constitution  of  1868),  or  in 
the  "act  to  regulate  property  exempted  from  sale  for  the 
payment  of  debts,"  approved  April  23,  1873;"  at  least,  these 
are  the  only  enactments  which  are  applicable  to  the  case 
now  before  us. 

Whatever  doubts  and  ambiguity  may  be  created  by  the 
language  in  section  2  of  those  articles,  concerning  the  option 
a  resident  owner  may  have  in  the  selection  of  his  homestead 
property,  do  not  pertain  to  the  sections  of  either  the  consti- 
tution or  the  statute  which  authorize  the  retention  of  the 
homestead  for  the  benefit  of  the  widow  or  children.  That 
must  be  the  place  which  is  the  actual  homestead — the  prop- 
erty occupied  as  such — and  not  exceeding  the  quantity  pre- 
scribed. The  option  is  not  allowed  to  them  of  taking  other 
property  in  its  stead. — See  Kaster  v.  Me  Williams,  il  Ala. 
302. 

If  it  be  thought  that  the  law  is,  therefore,  unequal,  and 
hard  upon  families  that,  like  the  one  concerned  in  this  case, 
live  on  mortgaged  property,  which  may  be  taken  away  from 
them,  or  on  property  held  by  lease  only,  while  there  remains 
other  property  to  which  the  title  is  perfect,  and  which  would 
constitute  a  good  home,  the  remedy  must  be  sought  of  the 
legislature.  The  office  of  courts  is  to  administer  the  law, 
not  to  make  it. 

In  this  case,  the  property  in  question  not  having  been  the 
homestead  of  the  deceased,  Mr.  Chambers,  or  of  his  family, 
the  Probate  Court  did  not  err  in  dismissing  the  petition  of 
appellants  to  have  it  allowed  to  them  as  such ;  and  its  judg- 
ment is  affirmed. 


Colemaii  v.  Smith. 
Smith  v.  McQueen  et  al. 

Jlill  in  Equity  for  Injunction  of  Mortgage  Sale,  and  Account 
and  Settlement  of  Trust  Deed  :  Cross  Sill  for  Account  and 
Foreclosure  of  Mortgage. 

1.     Homestead  exemption  ;  alienation  by  mortgage. — When  the  wife  joins  with 
her  husband  in  a  mortgage  of  the  homestead,  and  the  certificate  of  acknowl- 
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edgment  is  in  the  proper  form  (Rev.  Code,  §  1548),  she  can  not  avoid  its  effect 
by  .simply  showing  that  she  signed  it  reluctantly,  and  after  great  hesitation; 
especially  where  it  is  not  shown  that  the  mortgagee  used  or  connived  at  the 
employment  of  any  influences  to  procure  her  signature.  If  there  was  no  coer- 
cion, and  no  false  or  iraudulent  representations  were  made  to  procure  her  sig- 
nature, her  act  is  in  law  "voluntary,"  notwithstanding  such  reluctance  and 
hesitation. 

•£.  W/io  is  purchaser  for  valuable  consideration. — When  a  mortgage  is  given 
to  secure  a  debt  presently  contracted,  or  contracted  on  the  faith  and  promise 
that  it  should  be  given,  the  mortgagee  is  a  bona  fide  purchaser  for  valuable 
consideration,  and,  as  such,  is  entitled  to  protection  against  equities  of  which 
he  had  no  notice. 

3.  Conversion  by  husband,  of  moneys  belonging  to  wife's  statutory  estate  ;  valid- 
ity of  mortgage  to  secure  suvh  debt. — If  the  husband  converts  to  bis  own  use 
moneys  belonging  to  the  corpus  of  his  wife's  statutory  separate  estate,  he  be- 
comes her  debtor  to  the  amount  of  the  money  thus  converted;  and  he  may,  in 
the  absence  of  fraud,  secure  the  debt  so  created,  as  he  might  any  other  debt, 
by  a  mortgage  of  property  to  a  trustee  for  her  use. 

4.  Validity  of  conveyance  to  secure  existing  debt. — The  validity  of  a  mortgage, 
or  deed  of  trust,  given  to  secure  an  existing  debt,  is  not  affected  by  a  fraudu- 
lent intent  on  the  part  of  the  debtor,  in  which  the  creditor  and  trustee  did  not 
participate,  and  of  which  they  had  no  knowledge. 

5.  Contracts  between  husband  and  wife,  as  to  statutory  separate  estate. — The 
husband  can  not,  by  any  contract  with  his  wife,  or  with  another  person  for  her 
benefit,  convert  her  statutory  separate  estate  into  an  equitable  separate  estate 
(liev.  Code,  §  2374};  and  if  he  conveys  property  by  mortgage  or  deed  of  trust, 
to  secure  a  debt  due  to  her  for  moneys  belonging  to  the  corpus  of  her  estate, 
which  he  has  converted,  the  character  of  her  estate   is  not  thereby  changed, 
but  the  property  so  conveyed  becomes  a  part  of  her  statutory  separate  estate. 

G.  Mortgage  of  wife's  statutory  separate  estate,  to  secure  husband's  debt. — If  the 
wife  joins  with  her  husband  in  the  execution  of  a  note,  given  for  his  debt,  and 
also  in  a  mortgage  to  secure  it,  on  property  which  he  has  already  conveyed  to 
a  trustee  to  secure  a  debt  due  to  her  statutory  separate  estate,  the  note  and 
mortgage  are  mere  nullities  as  to  her,  and  can  not  operate  as  a  waiver  of  her 
prior  rights  to  the  property. 

7.  Rents  of  mortgaged  property,  and  injunction  to  stay  icaste  ;  rights  and  liabil- 
ities of  several  mortgagees  between  themselves.  — As  against  the  mortgagor,  either 
the  first  or  a  subsequent  mortgagee  may  claim  the  rents  of  the  mortgaged  prop- 
erty, and  may  by  injunction  stay  the  commission  of  waste  ;  consequently,  the 
junior  mortgagee  can  not  complain  of  the  senior  mortgagee's  failure  to  exercise 
these  rights,  nor  charge  him  with  damages  on  account  of  such  failure. 

8.  Application  of  partial  payment.  — When  partial  payments  are  made  on  a 
debt  past  due  (liev.  Code,   §  1830),  they  should  be  applied  first  to  the  extin- 
guishment of  the  accrued  interest,  and  only  the  residue  be  applied  to  the  prin- 
cipal. 

9.  Advancements ;  when  brougfd  into  hotchpot. — In  the  settlement  of  a  dece- 
dent's estate,  where  there  is  a  will  disposing  of  the  entire  estate,  advancements 
received  from  the  testator  should  not  be  charged  against  a  distributee,  unless 
the  will  so  directs  ;  but  the  appellate  court  can  not,  in  the  absence  of  all  aver- 
ment and  proof  as  to  the  contents  of  the  will,   presume  that  such  charge  was 
erroneously  made. 

10.  Confirmation  of  register's  report  in  vacation. — It  is  error  to  confirm  the 
register's  report  in  vacation,  except  by  consent  of  the  parties. 

APPEAL  from  the  Chancery  Court  of  Autauga. 

Heard  before  the  Hon.  CHARLES  TURNER. 

The  original  bill  in  this  case  was  filed  on  the  23d  January, 
1873,  by  James  D.  McQueen  and  Mrs.  Elizabeth  S.  Coleman, 
the  wii'e  of  Stephen  W.  Coleman,  who  sued  by  her  next 
friend  and  brother,  the  said  James  D.  McQueen,  against  the 
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said  Stephen  W.  Coleman,  William  D.  Smith,  and  W.  J. 
Boon,  the  sheriff  of  said  county  ;  and  sought  to  enjoin  and 
restrain  the  said  W.  D.  Smith  from  selling  certain  lands 
under  a  mortgage  executed  to  him  by  the  said  Stephen  W. 
and  Elizabeth  S.  Coleman,  and  also  to  enjoin  the  further 
prosecution  of  a  suit  in  detinue,  which  the  said  "W.  D.  Smith 
had  instituted  against  said  Stephen  W.  Coleman  and  his 
wife,  to  recover  several  mules  and  other  personal  property 
conveyed  by  said  mortgage ;  and  it  also  sought  an  account 
and  foreclosure  of  a  deed  of  trust,  executed  by  said  Stephen 
"W.  Coleman,  prior  to  said  mortgage  to  W.  D.  Smith,  convey- 
ing the  said  lands  and  personal  property  to  the  said  James 
D.  McQueen  as  trustee,  to  secure  a  debt  alleged  to  be  due 
from  said  Stephen  W.  Coleman  to  his  wife,  on  account  of 
moneys  belonging  to  her  statutory  separate  estate,  which  he 
had  received  and  converted  to  his  own  use. 

The  deed  of  trust  from  Coleman  to  McQueen  was  dated 
the  16th  January,  1868,  and  filed  in  the  office  of  the  probate 
judge  for  record  on  the  27th  January,  1868.  It  recites,  as  its 
consideration,  that  the  said  Coleman  had  received  thirty-five 
hundred  dollars  belonging  to  his  wife's  statutory  separate 
estate — that  is,  five  hundred  dollars,  in  1 855,  from  the  estate 
of  James  McLemore,  and  three  thousand  dollars,  in  1860, 
from  the  estate  of  John  McQueen,  who  was  the  father  of 
Mrs.  Coleman — which  he  had  appropriated  and  converted  to 
his  own  use,  and  the  payment  of  which  he  desired  to  secure ; 
and  it  was  conditioned  to  be  void,  if  he  paid  the  said  moneys 
to  said 'James  D.  McQueen,  as  trustee,  on  or  before  the  1st 
day  of  January,  1869,  but  was  to  remain  in  full  force  and 
effect  until  the  said  debt  was  paid.  The  mortgage  by  Cole- 
man and  wife  to  W.  D.  Smith,  which  is  dated  the  17th  April, 
1871,  purports  to  be  given  to  secure  a  promissory  note  for 
$5,032.21,  executed  by  said  Coleman  and  wife,  of  even  date 
with  the  mortgage,  and  payable  on  the  1st  January,  1872 ; 
and  it  authorizes  the  mortgagee  to  take  possession  of  the 
property  conveyed,  on  default  being  made  in  the  payment  of 
the  secured  debt,  and  to  sell  the  same  after  twenty  days'  no- 
tice. It  was  acknowledged  by  the  said  Coleman  and  wife, 
on  the  28th  April,  1871,  before  D.  B.  Booth,  as  clerk  of  the 
Supreme  Court ;  the  certificate  of  acknowledgment  being  in 
the  form  prescribed  by  the  statute  for  the  acknowledgment 
of  conveyances.— Eev.  Code,  §  1548.  The  bill  alleged  that 
.the  note,  which  the  mortgage  to  Smith  was  given  to  secure, 
was  the  individual  debt  of  said  Stephen  W.  Coleman  alone  ; 
that  the  said  Elizabeth  S.  Coleman  signed  the  note  only  as 
surety  for  her  husband ;  and  that  she  did  not  sign  the  mort- 
gage voluntarily,  but  was  induced  to  sign  it  by  the  earnest 
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and  persistent  solicitations  of  her  husband,  who  was  at  the 
time  greatly  embarrassed  in  his  pecuniary  circumstances, 
and  was  threatened  with  a  criminal  prosecution  by  the  said 
W.  D.  Smith,  if  he  did  not  procure  her  signature  to  the  note 
and  mortgage.  It  alleged,  also,  that  of  the  money  received 
by  said  Stephen  "W.  Coleman,  belonging  to  his  wife's  statutory 
estate,  he  had  spent  twelve  hundred  dollars  in  erecting  a 
house  and  other  improvements  on  the  lands  conveyed  by  the 
mortgage  and  deed  of  trust ;  and  asserted  a  lien  on  the  lands 
for  that  amount,  in  favor  of  Mrs.  Coleman. 

The  bill  was  sworn  to  by  said  Stephen  W.  Coleman,  one  of 
the  defendants,  who  swore  "that  the  facts  and  statements 
therein  set  forth,  when  made  upon  the  personal  knowledge 
of  the  complainants,  are  correct  and  true,  and,  when  made 
upon  information  and  belief,  he  believes  to  be  true;"  and  an 
injunction  was  awarded,  on  the  filing  of  the  bill,  by  Hon. 
CHAELES  PELHAM,  judge  of  the  tenth  judicial  circuit.  A' decree 
pro  confesso  was  taken  against  S.  W.  Coleman,  and  also 
against  the  sheriff.  W.  D.  Smith  answered  the  bill,  admit- 
ting, on  information  and  belief,  that  said  S.  W.  Coleman  had 
received  moneys  belonging  to  his  wife's  statutory  estate,  but 
denying  all  knowledge  of  the  amount  so  received,  and  of  the 
uses  to  which  it  was  applied,  and  requiring  strict  proof  of  the 
averments  of  the  bill  as  to  these  facts  ;  admitting,  also,  the 
execution  of  the  deed  of  trust  to  McQueen,  but  denying  that 
it  was  executed  for  the  purposes  alleged  in  the  bill,  and 
averring  that  it  was  executed  by  said  S.  W.  Coleman  for  the 
purpose  of  hindering,  delaying,  and  defrauding  his  creditors ; 
and  that  this  was  known  to  his  wife,  and  to  the  said  Mc- 
Queen, before  and  at  the  time  the  deed  was  executed.  He 
alleged  that  his  note  and  mortgage  were  given  to  secure  a 
debt  for  money  loaned ;  that  the  lands  conveyed  by  it  were 
only  a  part  of  the  lands  conveyed  by  the  deed  to  McQueen, 
several  portions  having  been  sold  by  the  said  Colemau.  and 
wife  to  other  persons  after  the  execution  of  the  deed  to  Mc- 
Queen, and  the  purchase-money  received  by  them  on  these 
sales  being  more  than  enough  to  pay  the  debt,  if  any  existed, 
from  said  Coleman  to  his  wife.  He  alleged  that  said  Cole- 
man and  his  wife  had  continued  in  the  use  and  occupation 
of  the  lands,  on  which  a  saw  and  grist  mill  was  erected,  and, 
with  the  assent  and  concurrence  of  McQueen,  had  received 
the  rents  and  profits,  and  had  cut  and  sold  timber,  enough  in 
value  to  pay  whatever  debt  might  be  due  from  him  to  hip 
wife.  He  denied  all  knowledge  or  information  as  to  the 
means  used  by  the  said  S.  W.  Coleman  to  induce  his  wife  to 
sign  the  said  note  and  mortgage,  but  admitted  that  he  at 
that  time  threatened  to  institute  a  criminal  prosecution 
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against  said  Coleman  for  having  destroyed  another  mortgage 
on  the  same  property,  and  given  to  secure  the  same  debt, 
which  respondent  had  returned  to  him  in  order  that  he  might 
correct  a  mistake  in  the  description  of  the  land  ;  and  he  in- 
sisted that  Mrs.  Coleman,  by  joining  with  her  husband  in 
the  execution  of  the  note  and  mortgage  to  him,  had  waived 
in  his  favor  whatever  prior  rights  she  might  have  under  the 
deed  to  McQueen.  He  asked  that  his  answer  might  be  taken 
and  treated  as  a  cross  bill  against  Coleman  and  his  wife  and 
McQueen,  and  prayed  for  an  account  and  foreclosure  of  his 
mortgage,  the  cancellation  of  the  deed  to  McQueen  as  a 
cloud  on  his  title,  an  injunction,  the  appointment  of  a  re- 
ceiver, and  general  relief.  The  injunction  was  granted,  and 
the  receiver  was  appointed. 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor 
held — 1st,  that  the  deed  to  McQueen  was  a  valid  conveyance, 
to  the  extent  of  the  moneys  received  and  used  by  Coleman, 
belonging  to  his  wife's  statutory  estate,  and  the  property 
conveyed  by  it,  or  the  proceeds  of  its  sale  under  the  decree, 
became  her  statutory  separate  estate;  2d,  that  Mrs.  Cole- 
man, by  joining  with  her  husband  in  the  note  and  mortgage 
to  Smith,  did  not  thereby  waive  her  prior  rights  under  the 
deed  to  McQueen,  said  note  and  mortgage  being  inoperative 
as  against  her  separate  estate;  3d,  that  the  mortgage  to 
Smith  was  a  valid  alienation  of  the  homestead  exemption, 
and  a  valid  lien  on  the  property  after  the  satisfaction  of  the 
debt  due  to  Mrs.  Coleman ;  4th,  that  Smith  was  entitled  to 
protection,  as  a  bonajide  purchaser  for  valuable  considera- 
tion without  notice,  against  Mrs.  Coleman's  claim  for  moneys 
used  by  her  husband  in  the  erection  of  valuable  improve- 
ments on  the  lands  ;  5th,  that  Mrs.  Coleman  was  not  charge- 
able with  waste  committed  on  the  lands  by  her  husband,  nor 
on  account  of  the  rents  and  profits  received  and  used  by 
him.  He  therefore  perpetuated  the  injunction  on  the  orig- 
inal bill,  and  ordered  a  reference  to  the  register,  as  master, 
to  state  an  account  of  the  debt  due  to  Smith  under  his  mort- 
gage, of  which  he  decreed  a  foreclosure  as  prayed  in  the 
cross  bill;  and  on  the  coming  in  of  the  register's  report, 
which  was  confirmed  in  vacation,  against  the  objections  of 
the  defendant  Smith,  he  ordered  a  sale  of  the  property,  di- 
recting that  the  debt  to  Mrs.  Coleman  ($3,500;  should  be 
first  paid  out  of  the  proceeds,  and  the  residue  appropriated 
to  the  debt  due  to  Smith,  which  was  ascertained  to  be 
$3,799.38. 

From  this  decree  both  parties  appeal,  and  here  assign 
errors.  The  errors  assigned  by  Mrs.  Coleman  are  :  1.  That 
the  chancellor  erred  in  holding  the  mortgage  to  be  a  valid 
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alienation  of  the  homestead,  and  in  not  excepting  the  home- 
stead from  the  decree  of  sale.  2.  In  not  allowing  Mrs. 
Coleman's  claim  for  twelve  hundred  dollars  expended  by  her 
husband  in  the  erection  of  improvements  on  the  land.  The 
errors  assigned  by  Smith  are :  1.  That  the  chancellor  erred 
in  perpetuating  the  injunction  against  him.  2.  In  allowing 
Mrs.  Coleman  a  prior  Hen  on  the  land.  3.  In  refusing  to 
charge  Mrs.  Coleman  with  the  lands  sold  and  conveyed  by 
her  and  her  husband  after  the  execution  of  the  deed  to  Mc- 
Queen. 4.  In  refusing  to  charge  her  with  rents  and  profits 
of  the  land,  and  with  the  value  of  the  timber  cut  and  sold  by 
her  husband.  5.  In  confirming  the  register's  report  in  vaca- 
tion. 6.  In  overruling  his  exceptions  to  the  register's  report 
on  account  of  his  computation  of  interest. 

DOSTEB  &  ABNEY,  with  whom  were  BICE,  JONES  &  WILEY, 
for  Mrs.  Coleman. — 1.  By  the  conversion  and  misappropria- 
tion by  the  husband  of  moneys  belonging  to  his  wife's  stat- 
utory separate  estate,  he  became  her  debtor  to  that  amount, 
and  might  lawfully  convey  property  to  a  trustee  to  secure 
such  indebtedness ;  and  such  property  thereby  becomes  a 
part  of  her  statutory  separate  estate. — Rotvland  v.  Plummer, 
50  Ala.  182 ;  Davidson  v.  Lanier,  51  Ala.  318 ;  Barclay  v. 
Plant,  50  Ala.  515;  Elktt  v.  Wade,  47  Ala.  456;  Bunkley  v. 
Lynch,  47  Ala.  210. 

2.  As  against  Mrs.  Coleman  and  her  separate  estate,  the 
mortgage  and  note  to  Smith  are  absolutely  void. — Bibb  v. 
Pope,  43  Ala.  190 ;   Wilkinson  v.  CJueatham,  45  Ala.  337 ;  David- 
son v.  Lanier,  51  Ala.  318. 

3.  As  an  alienation  of  the  homestead,  the  mortgage  to 
Smith  is  void,  because,  as  the  evidence  shows,  it  was  not 
executed  by  Mrs.  Coleman  freely  and  voluntarily.     The  cer- 
tificate of  acknowledgment  only  creates  a  presumption  as  to 
this  fact,  which  is  overcome  by  the  evidence. — Prypr  v.  Berk, 
21  Ala.  393 ;  Marsh  v.  Br.  Bank,  10  Ala.  57 ;  Jenkins  v.  Mc- 
Conico,  26  Ala.  213. 

4.  Mrs.  Coleman  -was  not  chargeable  with  rents  and  profits, 
not  being  in  possession  of  the  property. — Davenport  v.  Barf- 
lett  c£  Waring,  9  Ala.  119.     Nor  could  she  be  charged  with 
waste  committed  by  her  husband.     As  to  the  moneys  re- 
ceived on  the  sales  of  land  by  her  and  her  husband,  the  evi- 
dence shows  that  these  moneys  were  not  received  by  her  or 
her  trustee,  but  were  paid  over  to  Smith  on  his  debt. 

5.  Mrs.  Coleman  ought  to  have  been  allowed  a  lien  on  the 
land,  for  moneys  belonging  to  her  statutory  estate,  which  her 
husband  used  in  erecting  valuable  improvements. — Brightly's 
Federal  Digest,  841,-§§  52-55. 
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W.  H.  &  W.  T.  NOETHINGTON,  with  WATTS  &  WATTS,  for 
W.  D.  Smith. — 1.  As  to  the  claim  of  homestead :  The  cer- 
tificate of  the  officer  before  whom  the  acknowledgment  was 
made,  as  to  the  execution  of  the  mortgage,  is  in  proper  form, 
and  states  that  the  mortgage  was  voluntarily  executed  by 
the  parties ;  and  this  is  the  highest  and  best  evidence  of  the 
fact,  and  must  be  deemed  conclusive,  unless  some  fraud  or 
deception  was  practiced  in  procuring  the  acknowledgment,  in 
which  the  officer  himself  participated.  Public  policy,  and 
the  security  of  titles  to  land,  alike  demand  this  rule.  The 
evidence  here  only  shows  reluctance  and  hesitation  on  the 
part  of  the  wife,  but  utterly  fails  to  show  force,  duress,  fraud, 
or  other  improper  influence;  and  it  is  entirely  immaterial 
what  motives,  outside  of  these,  influenced  the  wife  to  sign 
the  deed.  Moreover,  Coleman  had  parted  with  the  legal 
title  to  the  mortgaged  lands,  by  the  deed  of  trust  formerly 
executed  to  McQueen,  and  nothing  remained  in  him  but  an 
equity  of  redemption ;  while  Mrs.  Coleman  had  a  mere 
chattel  interest  therein,  holding  it  as  security  for  her  debt, 
and  is  trying  in  this  suit  to  subject  it  to  her  debt.  These 
facts  show  a  waiver  of  the  claim  to  a  homestead  exemption, 
if  any  existed. 

2.  The  lands  in  question  formed  no  part  of  Mrs.  Coleman's 
statutory  estate.     She  merely  held  them  as  a  pledge  or  se- 
curity for  her  debt,  and  had  a  right  to  waive  or  release  her 
interest.     There  can  be  no  valid  reason  why  a  married  woman, 
owning  a  statutory  separate  estate,  may  not  waive  or  release 
a  security  for  a  debt  due  to  it.     By  joining  with  her  husband 
in  the  note  and  mortgage  to  Smith,  she  must  be  held  to  have 
waived  or  released  whatever  prior  rights  she  may  have  had 
in  the  lands. 

3.  As  Smith  had  no  notice,  when  he  took  his  mortgage,  of 
Mrs.  Coleman's  claim  for  moneys  alleged  to  have  been  in- 
vested by  her  husband  in  improvements  on  the  land,  his 
rights  cannot  be  affected  by  it.     He  is  entitled  to  protection 
as  a  purchaser  for  valuable  consideration  without  notice. — 
Wells  v.  Morrow,  38  Ala.  126;  3  Am'er.  Ch.  Digest,  69;  St. 
Andrews  Church  v.  Tompkins,  7  John.  Ch. 

4  A  mortgagor  has  no  right  to  cut  timber  on  the  mort- 
gaged lands,  and  may  be  restrained  from  doing  so  by  injunc- 
tion.— 2  Story's  Equity,  §  1016.  As  to  the  right  of  subse- 
quent incumbrancers  to  have  a  receiver  appointed,  see  2 
Story's  Equity,  §  837.  If  the  prior  mortgagee  permit  the 
mortgagor  to  remain  in  possession  after  the  law-day,  he 
cannot  recover  interest,  as  against  a  subsequent  mortgagee, 
without  accounting  for  the  rents. — Penrhyn  v.  Hayes,  5  Vesey, 
99.  If  a  mortgagee  releases  property,,  to  the  prejudice  ol  a 
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subsequent  mortgagee,  equity  will  compel  him  to  account  for 
it. — Blair  v.  Ward,  2  Stock.  N.  J.  119  ;  McLean  v.  LaFayette 
Bank,  3  McLean,  389 ;  Johnson  v.  Rice,  8  Greenl.  157.  These 
authorities  show  that  Coleman  and  his  wife  are  liable  to 
account,  as  in  favor  of  Smith,  for  the  rents  of  the  lands,  the 
value  of  the  portions  sold,  and  the  value  of  the  timber  cut 
and  sold. — See,  also,  Kellogg  v.  fiockivett,  19  Conn.  446 ;  1 
Lomax's  Digest,  331. 

5.  Coleman  was  not  indebted  to  his  wife  on  account  of  his 
own  receipts,  which  he  took  from  the  executors  of  her  father, 
John  McQueen,  in  part  payment  of  his  wife's  distributive 
share  of  her  father's  estate.  These  receipts  were  given  for 
advancements  made  to  him  by  the  testator  in  his  life-time,  and 
were  not  mentioned  in  his  will.  Advancements  are  only 
required  to  be  brought  into  hotchpot  in  cases  of  intestacy. — 
Kev.  Code,  §  1898 ;  Greene's  Executors  v.  Speer,  37  Ala.  532. 

STONE,  J. — Only  two  questions  are  raised  by  the  assign- 
ments of  error  by  Mrs.  Coleman.  First,  the  claim  of  home- 
stead. Mrs.  Coleman  united  with  her  husband  in  the  execu- 
tion of  the  mortgage  to  Wm.  D.  Smith,  and  the  certificate  of 
the  acknowledgment  of  the  mortgage  is,  in  form,  strictly  ac- 
cording to  the  statute. — Revised  Code,  §  1548.  It  is  con- 
tended, however,  that,  although  signed  and  acknowledged  by 
Mrs.  Coleman,  yet  the  mortgage  was  not,  in  fact,  executed 
with  her  "voluntary  signature  and  assent."  Four  witnesses 
were  examined  on  this  disputed  question.  The  substance  of 
the  testimony  certainly  is,  that  Mrs.  Coleman  hesitated  be- 
fore executing  the  mortgage,  and  at  last  signed  it  reluctantly. 
Still,  there  was  no  coercion,  no  subjugation  of  her  will,  and 
no  false  or  fraudulent  representations  made  to  her,  by  which 
she  was  induced  to  join  in  the  conveyance.  Especially  is 
there  an  entire  absence  of  proof  that  Mr.  Smith  procured  or 
connived  at  the  employment  of  any  influences,  designed  or 
calculated  to  procure  her  signature.  True,  she  was  pur- 
suaded  by  her  husband,  and  probably  by  others  ;  but,  when 
she  came  to  act,  she  did  it  freely,  without  being  impelled 
thereto  by  fraud  or  duress.  She  freely  elected  to  execute 
the  mortgage,  possibly  under  the  conviction  that  Mr.  Smith 
ought  to  tje  made  secure,  and  partly,  no  doubt,  as  a  means 
of  averting  a  calamity  then  impending  over  her  husband. 
Human  actions  are  rarely  impelled  by  isolated  motives.  We 
often  find  ourselves  in  a  dilemma,  to  extricate  ourselves  from 
which  we  must  elect  between  two  confessed  evils.  Left  en- 
tirely free,  we  would  prefer  neither  ;  but,  being  compelled  to 
take  one  or  the  other,  we  naturally  choose  that  which  we 
deem  least  hurtful.  In  thus  choosing,  we  give  our  voluntary 
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assent,  in  the  strict  and  legal  meaning  of  the  term.  We  hold 
that  the  proof  in  this  record  fails  to  show  a  case  of  coercion, 
or  fraud,  that  invalidates  the  mortgage  of  the  homestead. 
See  Miller  v.  Marx,  at  the  present  term. 

2.  It  is  contended,  in  the  second  place,  that  twelve  hun- 
dred dollars,  the  statutory  separate  estate  of  Mrs.  Coleman, 
was  expended  by  her  husband  in  improvements  on  the  lands 
mortgaged,  and  that  this  sum  should  be  declared  a  lien  in 
equity  on  the  lands,  paramount  to  the  mortgage  interest 
secured  to  Mr.  Smith.     This  relief  was  denied  by  the  Chan- 
cery  Court,  on  the  ground  that  Mr.  Smith  stood  in  the 
category  of  a  purchaser,  and  that  when  he  took  the  mort- 
gage, he  had  no  notice,  so  far  as  the  record  disclosed,  of  this 
equity   of  Mrs.    Coleman.     If  the  mortgage  was  taken  to 
secure  a  debt  presently  contracted,  or  contracted  on  the  faith 
and  promise  that  such  mortgage  security  should  be  given, 
then  the  ruling  of  the  court  was  unquestionably  correct.    The 
testimony  does  not  clearly  show  when,  or  on  what  assur- 
ances, if  any,  the  debt  to  Smith  was  contracted.     Possibly, 
the  chancellor  was  justified  in  inferring  from  it  that  the 
making  of  the  mortgage  was  but  the  consummation  of  an 
agreement,  made  at  the  time  of  the  loan,  that  Smith  should 
be  thus  secured.     This  would  clearly  bring  this  case  within 
the  rule  ;  and  we  can  not  find  enough  in  this  record  to  jus- 
tify us  in  ruling  that  the  chancellor,  in  this  respect,  com- 
mitted an  error. — See  Wells  v.  Morrow,  38  Ala.  126. 

Another  view  of  this  question,  however,  shows  conclusively 
that  the  chancellor  ruled  correctly,  when  he  disallowed  this 
claim.  The  largest  sum  of  Mrs.  Coleman's  money,  used  and 
converted  by  her  husband,  which  the  testimony  authorizes 
us  to  find,  is  about  $3,800.  Of  this  sum,  only  a  part  was  ex- 
pended on  the  lands  in  controversy.  We  have  no  authority 
for  finding  that  as  much  as  $3,500  of  it  was  thus  used.  By  a 
deed  of  trust,  older  than  the  mortgage  to  Smith,  conveying 
the  same  lands  described  in  the  mortgage,  Mr.  Coleman 
secured  to  his  wife  $3,500  of  this  sum  of  §3,800.  This  leaves 
unsecured  only  $300  of  the  entire  sum  thus  converted  by  him. 
The  chancellor,  by  his  decree,  has  declared,  in  favor  of  Mrs. 
Coleman,  a  lien  on  all  the  lands,  for  the  payment  of  said 
thirty-five  hundred  dollars,  paramount  to  the  mortgage  lien 
of  Mr.  Smith.  We  think  this  secures  to  her  a  lien  upon  the 
land  for  a  much  larger  part  of  her  money  than  was  expended 
in  improving  it ;  and  that  she  has  no  equity  to  go  against  the 
land  for  the  remaining  three  hundred  dollars. 

3.  On  the  cross  appeal  by  Smith,  the  assignments  of  error 
question  several  rulings  of  the  chancellor  in  the  decree  ren- 
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derecl  on  the  original  and  cross  bills,  which  were  heard  to- 
gether, and  on  the  same  testimony.  It  is  contended,  in  the 
first  place,  that  Mrs.  Coleman,  by  the  execution,  with  her 
husband,  of  the  note  and  mortgage  to  Smith,  thereby  waived 
her  prior  right  and  lien  on  the  lands,  secured  by  the  deed  of 
trust  of  Coleman  to  McQueen,  trustee,  and  conveyed  to  Smith 
a  paramount  lien  and  right  to  have  his  claim  made  a  first 
charge  on  the  lands. 

If  it  were  even  an  open  question  of  fact,  uninfluenced  by 
the  finding  of  the  chancellor,  we  think,  on  the  testimony  in 
this  record,  we  would  be  forced  to  find  that,  between  1854 
and  1861,  Mr.  Coleman,  the  husband  of  Mrs.  Coleman,  re- 
ceived, used  and  converted,  of  the  statutory  separate  estate 
of  Mrs.  Coleman,  a  sum  exceeding  thirty-five  hundred  dollars. 
So,  when  Coleman,  in  1868,  made  a  deed  of  trust  to  Mc- 
Queen, trustee,  to  secure  Mrs.  Coleman  to  the  extent  of  thirty- 
five  hundred  dollars  due  her,  he  left  an  unsecured  residuum 
of  debt  to  her,  of  two  or  three  hundred  dollars.  This  was 
principal,  or  corpus,  of  her  statutory  separate  estate,  without 
any  interest  thereon.  Coleman,  then,  as  trustee,  owed  his 
wife,  as  beneficiary,  a  sum  at  least  equal  to  the  sum  secured 
by  the  mortgage.  To  this  extent,  she  was  his  creditor,  and 
he  had  the  right  to  secure  her  by  deed  of  trust,  if  there  was 
no  fraud  in  the  transaction. — Barclay  v.  Plant,  50  Ala.  515 ; 
Harris  v.  Brown,  30  Ala.  401 ;  Goree  v.  Walihall,  44  Ala.  161 ; 
Stone  v.  Gazzam,  46  Ala.  269 ;  Brevard  v.  Jones,  50  Ala.  221. 

4.  The  record  does  not  inform  us  that  Coleman  then  owed 
any  other  debt.     The  only  testimony,  assailing  the  bona  ji<l-n 
of  this  trust  deed,  is  that  of  Smith  and  one  other  witness, 
who  testify  that  Coleman  told  them  that  the  deed  to  Mc- 
Queen, for  the  use  of  Mrs.  Coleman,  was  made  to  keep  the 
distributees  of  his  father's  estate  off  him  until  he  could  make 
some  settlement  with  them.     Coleman,  in  effect,  admits  that 
he  made  some  such  statement  as  this.     But  this  was  done 
when  neither  Mrs.  Coleman  nor  her  trustee  was  present.     If 
it  be  conceded  that  this  convicts  Mr.  Colemau  of  a  fraudu- 
lent, intent  in  making  the  trust  deed,  it  does  not  affect  or  im- 
pair the  rights  of  Mrs.  Coleman  under  the  deed ;  for  she  and 
her  trustee  both  testify,  that  they  heard  of  no  such  inten- 
tion ;  and  there  is  no  testimony  in  the  record,  conveying  such 
knowledge  to  them. — Stover  v.  Herrin^ton,  1  Ala.  143  ;  Ander- 
son v.  Hooks,  9  Ala.  704 ;    Goodgame  v.  Cole,  12  Ala.  77 ;  Bor- 
land v.  Mayo,  8  Ala.  104 ;  Toicnsend  v.  Harwell,  18  Ala.  301 ; 
HaR  v.  Heyden,  41  Ala.  242. 

5.  The  money  of  Mrs.  Coleman,  converted  by  her  husband, 
being  her  statutory  separate  estate,  by  no  contract  with  her, 
or  with  another  for  her  benefit,  could  he  convert  it  into  an 
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equitable  separate  estate,  or  an  estate  made  separate  by  con- 
tract.—Eevised  Code,  §  2374 ;  Heel  v.  Overall,  39  Ala.  138 ; 
Molton  v.  Martin,  43  Ala.  651 ;  Brevard  v.  Jones,  50  Ala.  221 ; 
Barclay  v.  Plant,  50  Ala.  516.  It  results,  that  the  debt  due 
to  her,  and  the  mortgage  security  for  its  payment,  were  her 
statutory  separate  estate,  when  she,  with  her  husband,  execu- 
ted the  note  and  mortgage  to  Mr.  Smith. 

6.  The  debt  to  Smith  was  in  no  sense  the  debt  of  Mrs. 
Coleman.     It  was  the  debt,  and  only  the  debt  of  her  husband. 
She  had  not  the  power,  or  legal  capacity,  to  bind  herself  per- 
sonally for  its  payment,  or  to  make  it  a  charge  upon  her 
statutory  separate  estate.     From  anything  appearing  in  this 
record,  her  name  on  the  note  and  mortgage  were,  and  are, 
for  such  purpose,  simply  void  acts. — Bibb  v.  Pope,  43  Ala.  90  ; 
Wilkinson  v.  Oheatham,  45  Ala.  337 ;  Northington  v.  Faber,  52 
Ala.  45.     This  last  case  is  almost  precisely  like  the  present 
one. — See,  also,   Warfteld  v.  Ravesies,  30  Ala.  518.     The  dis- 
tinction between  this  case  and  that  of  McMillan  v.  Peacock, 
recently  decided,  is  precisely  the  difference  between  statu- 
tory separate  estates,  and  equitable  estates  of  married  wo- 
men.    The  former  she  can  not  charge,  save  as  the  statute 
expressly  authorizes.     The  latter  she  can,  and  does  charge, 
by  all  her  contracts  and  agreements,  which,  entered  into  by 
one  sui  juris,  would  bind  him  personally. 

7.  There  is  nothing  in  this  case  which  requires  or  author- 
izes us  to  charge  Mrs.  Coleman  with  the  rents  of  the  prop- 
erty, or  with  the  waste  committed.     Either  mortgagee,  as 
against  Mr.  Coleman,  had  the  right  to  claim  the  rents  of  the 
property.     Between  themselves,  Mrs.  Coleman's  right  was 
first  in  time,  and,  therefore,  prior  in  right.     So,  either  mort- 
gagee had  the  right  to  interpose,  and,   by  injunction,  arrest 
the  commission  of  waste. — See  2  Brick.  Dig.  253,  §  72 ;  p. 
254,  §§  83,  84,  85,  88 ;   Welch  v.  Phillips,  in  manuscript ;  Lyon 
v.  Hunt,  11  Ala.  295.     "We  are  not  aware  of  any  rule  of  law, 
which  arms  the  junior  mortgagee  with  the  power  to  charge 
the  senior  mortgagee  with  laches,  and  a  pecuniary  mulct,  on 
account  of  the  failure  of  the  latter  to  possess  herself  of  the 
rents,  and  to  arrest  the  waste.     It  was  as  much  the  duty  of 
Mr.  Smith  to  move  in  this  matter,  as  it  was  of  Mrs.  Coleman. 

All  the  interest  which  Mrs.  Coleman  owned  in  said 
lands  being  her  statutory  separate  estate,  it  follows  that  her 
attempt  to  mortgage  it  to  secure  a  debt  of  her  husband  is 
inoperative. — Northington  v.  Faber,  supra. 

8.  The  chancellor  having  decreed  to  complainant  only  the 
corpus  (or  principal)  of  the  debt  due  to  her  from  her  hus- 
band, no  question  can  arise  as  to  the  application  of  rents  and 
profits  to  the  interest  accruing  on  the  mortgage  debt.     The 
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register,  in  ascertaining  the  amount  due  to  Mr.  Smith,  com- 
mitted an  error  in  the  manner  of  computing  interest. — See 
Revised  Code,  §  1830.  When  partial  payments  were  made, 
such  payments  should  have  been  applied,  first,  to  the  extin- 
guishment of  the  interest  then  accrued,  and  only  the  balance 
or  remainder  placed  as  a  credit  on  the  principal.  The  ex- 
ceptions to  his  report,  however,  do  not  raise  this  question. 
1  Brick.  Dig.  770,  §§  1930,  1931,  1935,  1936. 

9.  It  is  contended  that,  inasmuch  as  Mr.  McQueen,  father 
of  the  complainant,  died  testate,  the  advancement  made  to, 
her,  or  to  her  husband,  before  Mr.  McQueen's  death,  should 
not  have  been  brought  into  hotchpot,  and  should  not  have 
been  charged  against  her  in  distribution.     Such  should  have 
been  the  case,  if  the  will  made  complete  disposition  of  the 
estate,  and  made  no  provision  for  such  charge.     The  plead- 
ings, however,  make  no  mention  of  the  will,  or  of  its  pro- 
visions.    It  is  only  once  mentioned  in  the  record — in  J.  D. 
McQueen's  testimony — and  none  of  its  provisions  are  stated. 
In  the  final  distribution  of  the  estate,  advancements  were 
charged  against  other  legatees  or  distributees,  as  well  as  Mrs. 
Coleman.     In  the  absence  of  averments  in  pleading,  and  of 
all  proof  as  to  the  contents  of  the  will,  we  are  not  authorized 
to  presume  that  the  will  was  of  such  character  as  to  forbid 
the  charge  of  advancements  against  the  legatees.     We  rather 
infer  that  the  will  required  such  charge  to  be  made. 

10.  On  a  single  question,  the  chancellor  erred.     He  should 
not,  without  consent  of  the  parties,  have  confirmed  the  report 
of  the  register  in  vacation.     In  this  case,  there  was  not  only 
no  consent  that  the  report  should  be  then  acted  upon  by  the 
court,  but  the  solicitor  expressly  objected  to,  and  protested 
against  such  action. 

For  this  error,  the  decrees  of  the  Chancery  Court,  rendered 
after  the  register  made  his  report,  must  be  reversed,  and  the 
cause  remanded.  On  the  appeal  by  Mrs.  Coleman,  the  de- 
cree of  the  chancellor  is  affirmed. 


McComiaiighy  v.  Baxter. 

Statutory  Real  Action  in- Nature  of  Ejectment. 

1.  Homestead  exemption;  occupanry  necessary  to  constitute. — A  homestead 
exemption,  under  the  provisions  of  the  constitution  and  the  act  of  1873,  can 
only  be  claimed  in  premises  capable  of  occupancy  as  a  residence,  and  actually 
occupied  as  such;  but  a  temporary  absence,  animo  revertendi,  might  not  work 
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an  abandonment  of  a  homestead  once  acquired;  and  where  the  present  occu- 
pancy is  contemplated,  though  it  may  be  postponed  from  necessity  or  conve- 
nience for  a  reasonable  time,  the  premises  might  probably  be  within  the  pro- 
tection of  the  law.  (Overruling  Melton  v.  Andrews,  45  Ala.  453.) 

2.  Description  of  lands,  in  order  of  sale  under  execution. — In  an  order  of  sale 
granted  by  the  Circuit  Court,  of  lands  on  which  an  execution  from  a  justice's 
court  has  been  levied,  a  description  of  a  town  lot  by  its  number,  and  the  name 
of  the  street  on  which  it  is  located,  is  sufficiently  definite  and  certain;  and  if 
it  is  so  described  in  the  motion,  as  entered  on  the  docket  or  minutes,  and  the 
order  of  sale  refers  to  the  motion,  this  is  sufficient. 

APPEAL  from  the  Circuit  Court  of  Jefferson. 

Tried  before  the  Hon.  WM.  S.  MUDD. 

This  action  was  brought  by  Lucien  A.  Baxter,  against 
Thomas  McConnaughy,  to  recover  a  town  lot  in  Birming- 
ham, to  which  the  plaintiff  derived  title  under  a  purchase  at 
sheriff's  sale,  made  pursuant  to  an  order  of  the  Circuit  Court, 
after  the  levy  of  an  execution  from  a  justice's  court,  issued 
on  a  judgment  rendered  by  the  justice,  in  favor  of  the  plain- 
tiff, and  against  the  defendant  in  this  action ;  and  which  the 
defendant  claimed  as  his  homestead  exemption.  The  jus- 
tice's judgment  was  rendered  on  the  26th  March,  1872  ;  the 
execution  was  regularly  levied  on  the  land,  for  want  of  per- 
sonal property,  on  the  16th  December,  1874 ;  the  order  of 
sale  was  made  at  the  next  ensuing  term  of  the  court,  in 
April,  1875;  and  this  action  was  commenced  on  the  26th 
July,  1875.  The  record  does  not  show  when  the  sale  by  the 
sheriff  was  made,  and  his  deed  to  the  plaintiff  is  not  set  out. 
The  rulings  of  the  court  to  which  exceptions  were  reserved 
on  the  trial,  and  which  are  now  assigned  as  error,  are  stated 
in  the  opinion  of  the  court. 

J.  J.  JOLLY,  for  appellant. 
PHELAN  &  CLARKSON,  contra. 

BRICKELL,  C.  J. — This  was  an  action  in  the  nature  of 
an  ejectment,  commenced  by  the  appellee,  for  the  recovery  of 
a  lot  in  the  city  of  Birmingham.  The  appellee  recovered 
judgment  against  the  appellant,  before  a  justice  of  the  peace, 
on  which  an  execution  issued,  and,  for  the  want  of  personal 
property,  was  levied  on  the  lot,  as  the  property  of  appellant. 
The  execution,  with  its  levy,  was  sent  to  the  Circuit  Court, 
and  an  order  of  sale  granted,  the  appellant's  claim  of  exemp- 
tion to  the  lot  having  been  overruled  by  the  court.  An  order 
of  sale  was  issued,  by  authority  of  which  the  sheriff  made 
sale  of  the  lot ;  and  the  appellee  became  the  purchaser,  re- 
ceiving a  conveyance.  Possession  having  been  demanded  of 
the  appellant,  and  he  refusing  to  surrender,  this  action  was 
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brought.  The  only  improvement  on  the  lot  was  a  black- 
smith shop,  in  which  work  was  occasionally  done  by  appel- 
lant, his  agents,  or  employes.  It  had  never  been  used  or 
occupied  as  a  dwelling-place  by  appellant  or  any  one  else. 
It  was  the  only  real  estate  owned  by  the  appellant ;  but  it  is 
not  shown  that  its  occupancy  as  a  homestead  was  contem- 
plated. The  appellee  offered  in  evidence  the  judgment  of 
the  Circuit  Court,  ordering  a  sale  of  the  lot ;  to  the  admis- 
sion of  which  the  appellant  objected,  because  the  court  had 
no  authority  to  render  the  judgment,  and  because  the  de- 
scription of  the  land  contained  in  the  judgment  entry  was 
insufficient,  and  because  the  lot  was  exempt  from  levy  and 
sale.  The  objection  was  overruled,  and  the  record  of  the 
judgment  received  as  evidence.  The  court  charged  the  jury 
that,  under  the  facts,  the  lot  was  not  exempt  from  levy  and 
sale,  and  the  appellee  was  entitled  to  recover.  An  exception 
was  reserved  to  these  rulings,  and  they  are  now  assigned  as 
error. 

The  constitution,  and  the  statute  approved  April  23, 1873, 
to  carry  it  into  effect  (Paraph.  Acts,  1872-3,  p.  64),  exempt 
from  levy  and  sale  for  the  payment  of  debts  the  homestead 
of  residents  of  the  State.  The  words  of  the  constitution  are 
clear  :  "  Every  homestead,"  etc.,  "  owned  and  occupied  by  any 
resident  of  this  State."  The  same  words  are  employed  in 
the  statute,  as  descriptive  of  the  real  estate  which  cannot  be 
subjected  to  sale  for  the  payment  of  debts.  It  is  not  real 
estate,  nor  an  interest  in  real  estate,  as  such,  without  regard 
to  its  use,  or  its  capacity  of  use,  for  a  specific  purpose,  that 
is  freed  from  liability  to  debts.  Unless  devoted  to  use  ami 
occupancy  as  a  home,  a  dwelling-place,  protection  is  not 
extended  to  it.  It  is  because  of  its  use  and  occupancy  as  a 
home — to  secure  and  preserve  it  as  such — that  exemption 
from  sale  under  judicial  process  is  granted.  Land  not  im- 
pressed with  the  character  of  a  dwelling-place — a  home — is 
not  within  the  letter  or  spirit  of  the  constitution,  or  the 
statute.  The  policy  in  which  the  exemption  has  its  founda- 
tion— the  protection  of  the  roof  which  shelters  the  citizen — 
does  not  embrace  it.  Personal  property,  without  regard  to 
its  kind,  or  character,  or  the  uses  to  which  it  is  appropriated, 
of  the  value  of  one  thousand  dollars,  if  the  subject  of  seiz- 
ure under  judicial  process,  is  exempt.  From  all  that  he 
owns,  the  debtor  may  select  that  which  he  will  retain.  Land 
of  a  particular  value  is  not  exempt,  and  the  right  of  selection 
from  all  the  lands  the  debtor  may  own  is  not  secured.  It  is 
the  homestead,  owned  and  orcnj>i<'<1,  not  exceeding  in  value  two 
thousand  dollars,  nor  in  quantity  one  hundred  and  sixty 
acres,  with  the  dioetting  and  appurtenances,  or  a  lot  owned  and 
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occupied,  with  the  dwelling  and  appurtenances,  in  a  town,  city, 
or  village,  not  exceeding  in  value  two  thousand  dollars,  which 
is  relieved  from  liability  to  levy  and  sale. 

The  change  in  the  phraseology  of  the  exemption,  of  per- 
sonal property,  and  of  the  exemption  of  the  homestead,  is 
expressive  of  the  difference  in  the  purpose  and  character  of 
the  exemptions.  If  the  intent  of  the  law-maker  had  been  to 
exempt  real  estate  as  such,  of  a  particular  value  or  quantity, 
without  regard  to  its  uses,  it  would  have  been  expressed  as 
in  the  exemption  of  personal  property.  "Words  describing 
the  character  of  the  real  estate,  limiting  the  right  to  real 
estate  devoted  to  a  specific  use,  would  not  have  been  intro- 
duced. Actual  occupancy — possession  of  the  premises  as  a 
home — is  the  fact  which  draws  them  within  the  exemption. 
It  is  this  fact  which  circumscribes  the  owner's  power  of  alien- 
ation, if  he  is  a  married  man,  and  renders  the  voluntary  as- 
sent and  signature  of  his  wife  necessary  to  the  validity  of 
any  conveyance  he  may  make.  It  is  said  by  Mr.  Washburn, 
in  his  chapter  on  Homesteads,  that  while  the  laws  of 
the  different  States  vary  as  to  the  value,  and  the  extent, 
and  nature  of  the  ownership  required,  "it  will  be  found  that, 
in  some  respects,  the  laws  of  all  the  States  substantially 
agree,  especially  in  requiring  the  premises  to  be  occupied  for 
family  purposes  as  a  home,  by  one  who  is  a  resident  thereon, 
and  makes  it  the  dwelling-place  of  his  family." — 1  Wash. 
Real  Prop.  329. 

The  Code  exempted  real  estate,  including  the  homestead, 
not  exceeding  in  value  five  hundred  dollars,  or  in  quantity 
three  hundred  and  twenty  acres. — Revised  Code,  §§  2880-82. 
In  Raster  v.  Me  WiUiams,  41  Ala.  302,  it  was  held,  a  house 
and  lot  not  in  the  actual  possession  and  use  of  the  debtor  or 
his  family,  but  rented  out,  could  not  be  claimed  as  a  home- 
stead, and  was  not  exempt  from  levy  and  sale.  Use  by  the 
family  was  clearly  contemplated  by  the  statute.  We  regard 
this  decision  as  the  correct  exposition  of  the  statute  then  in 
force,  though  it  was  departed  from  in  Melton  v.  Andrews,  45 
Ala.  454.  It  is  equally  a  correct  exposition  of  the  present 
constitution  and  statute.  The  whole  theory  and  policy  of 
the  constitution,  and  of  the  statute,  must  be  departed  from, 
the  words  violated,  and  other  words  introduced,  unless  the 
exemption  is  limited  to  the  homestead,  which  is  actually  oc- 
cupied as  such.  Temporary  absence,  the  intent  to  return 
and  occupy  existing,  might  not  work  an  abandonment  of  the 
right,  as  it  would  not  of  domicile.  The  actual  occupancy 
having  existed,  its  cessation  being  temporary,  the  animus  re- 
vertendi  would,  in  legal  contemplation,  continue  it  as  to  the 
home,  the  dwelling-place.  Premises,  the  immediate  occu- 
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pation  of  which  as  a  homestead  is  contemplated,  bnt  which 
is  deferred  from  necessity  or  convenience  only  for  a  reason- 
able time,  would  probably  be  entitled  to  protection  during 
the  interval  of  delay  in  actual  occupancy.  But  a  lot  never 
occupied  as  a  dwelling-place,  and  incapable  of  such  occu- 
pancy, is  not  a  homestead,  within  the  constitution  or  the  stat- 
ute. The  lot  in  controversy,  not  being  the  homestead  of  the 
appellant — never  having  been  used  or  occupied  as  such — was 
subject  to  levy  and  sale.  The  charge  of  the  court  was,  of 
consequence,  correct,  as  was  its  ruling  on  the  first  and  third 
grounds  of  objection  to  the  admission  of  the  record  of  the 
order  of  sale. 

The  case  of  Melton  v.  Andrews,  supra,  is  in  conflict  with 
these  views,  and  with  the  views  expressed  in  Miller  v.  Marx 
and  in  McGuire  v.  Van  Pelt,  at  present  term,  and  is  therefore 
overruled. 

2.  The  order  of  sale  refers  to  the  motion,  in  which  the  lot 
is  described  by  its  number,  and  the  street  in  the  city  on  which 
it  is  located.  This  was  a  sufficient  designation  of  the  prem- 
ises.—  Weir  v.  Clayton,  19  Ala.  132. 

We  find  no  error  in  the  record,  and  the  judgment  must  be 
affirmed. 


Fabel  v.  Boy  kin. 

Motion  to  set  aside  Sheriff  s  Sale  under  Execution. 

1.  Judgment  and  execution  against  two  defendants,  when  one  is  dead. — A  judg- 
ment against  two  defendants,  one  of  whom  is  dead  at  the  time  of  its  rendition, 
is  void  only  as  against  the  deceased  defendant;  and  if  no  motion  is  made  to 
vacate  it  as  against  him,  execution  may  properly  be  issued  against  both  of  the 
defendants,  and  levied  on  the  property  of  the  survivor. 

2.  Inadequacy  of  price,  as  ground  for  setting  aside  sheriff's  fiale  undfr  execution. 
Gross  inadequacy  of  price  is,  ordinarily,  a  good  and  sufficient  reason  tor  set- 
ting aside  a  sheriffs  sale  of  lands  under  execution,  at  which  the  plaintiff  in  ex- 
ecution became  the  purchaser;  but  this  principle  does  not  apply,  where  the 
inadequacy  of  price  is  caused,  not  by  any  fault  on  the  part  of  the  sheriff,  the 
plaintiff,  or  his  attorney,  but  by  the  acts  of  the  defendant  himself,  or  of  per- 
sons connected  with  him,  and  claiming  under  him  by  intermediate  convey- 
ances. 

3.  Purchase  by  plaintiff's  attorney,  at  execution  safe. — An  attorney  may,  with- 
out impropriety,  represent  his  client  at  a  sheriff's  sale  under  execution,  and 
buy  in  the  property  for  his  client. 

4.  Declarations  of  -plaintiff  in  execution,  disclaiming  purchase  in  hi.*  name. — 
The  declarations  of  the  plaintiff  in  execution,  made  soon  after  the  sheriff's  sale, 
to  the  effect  that  his  attorney  had  bid  off  the  lauds  for  him  without  authority, 
and  that  he  did  not  assert  any  claim  to  the  lands  under  the  purchase,  would 
be  admissible  evidence  for  the  defendant,  on  a  motion  to  set  aside  the  sale,  us 


384  SUPKEME  COUET  P**.  Term, 

[Fabel  v.  Boykia.] 

showing  an  excuse  for  his  delay  in  making  the  motion;  but  they  would  also 
show  his  knowledge  oi  the  sale,  and  ot  the  fact  that  the  plaintiff  was  the  pur- 
chaser; and  the  exclusion  of  the  evidence  would  not  be  a  reversible  error, 
when  it  could  not  have  changed  the  judgment  on  the  motion. 

APPEAL  from  the  Circuit  Court  of  Montgomery. 

Tried  before  the  Hon.  JAMES  Q.  SMITH. 

This  was  a  motion  to  set  aside  a  sheriffs  sale  of  lands  under 
execution.  The  judgment  on  which  the  execution  was  issued, 
was  rendered  on  the  26th  June,  1868,  in  favor  of  Frank  Boy- 
kin,  against  Jacob  Fabel  and  Jonathan  E.  Price.  The  sale 
under  execution  was  made  on  the  4th  October,  1869,  the 
plaintiff  in  the  judgment  becoming  himself  the  purchaser,  by 
his  attorney,  at  the  price  of  $135.  The  motion  to  set  aside 
the  sale  was  made  by  the  defendant  in  execution,  at  the  De- 
cember term  of  said  court,  1873.  The  grounds  on  which  he 
sought  to  set  it  aside,  as  specified  in  the  motion,  were — 1st, 
that  the  judgment  was  void,  because  Price,  one  of  the  de- 
fendants, was  dead  at  the  time  of  its  rendition ;  2d,  that  the 
property  was  sold  at  a  grossly  inadeqate  price  ;  3d,  that  the 
execution  was  irregular,  because  combined  with  a  writ  of 
hab,  fac.  poss.  On  the  evidence  adduced,  all  of  which  pur- 
ports to  be  set  out  in  the  bill  of  exceptions,  the  court  over- 
ruled and  refused  the  motion ;  to  which  an  exception  was 
reserved  by  the  said  Fabel,  and  which  he  now  assigns  as 
error. 

D.  CLOPTON,  for  the  appellant. — 1.  The  judgment,  if  not  a 
nullity,  was  certainly  irregular,  since  one  of  the  defendants 
was  dead  at  the  time  of  its  rendition ;  and  the  execution  was 
equally  irregular.  The  plaintiff  should  have  amended  his 
judgment,  so  as  to  have  execution  against  Fabel  alone. — Hood 
v.  Mobile  B,\  Bank,  9  Ala.  335. 

2.  The  gross  inadequacy  of  the  price  is,  of  itself,  a  suffi- 
cient reason  for  setting  aside  the  sale. — Henderson  v.  Sublett, 
21  Ala.  630;  Lank  ford  v.  Jackson,  21  Ala.  653 ;  Lee  v.  Davis, 
16  Ala.  516.     The  fact  that  the  lands  were  bid  off  by  the 
plaintiff's  attorney,  who  had  the  management  of  the  sale, 
furnishes  an  additional  reason  for  setting  it  aside. — Lee  v. 
Davis,  16  Ala.  516,  and  cases  there  cited. 

3.  The  conveyance  of  the  land  by  Fabel  cannot  be  deemed 
a  sufficient  excuse  for  the  inadequacy  of  the  price  bid.     The 
plaintiff  should  have  cleared  the  title,  by  an  appropriate  pro- 
ceeding, so  that  the  land  would  bring  a  fair  price. — Hall  v. 
•Halktt,  I  Cox,  134. 

4.  The  motion  does  not  come  too  late.     There  was  no 
necessity  for  the  defendant  to  move  in  the  matter,  until  his 
possession  was  disturbed. — Abercrombie  v.  Conner,  10  Ala. 
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293.  The  declarations  of  the  plaintiff  in  execution,  dis- 
claiming all  interest  in  the  lands  under  the  purchase  by  his 
attorney,  ought  to  have  been  received  as  evidence,  as  show- 
ing an  excuse  for  the  apparent  delay  in  making  the  motion. 

SEMPLE  &  COCKE,  contra,  insisted  that  Fabel  could  not  be 
heard  to  complain  of  the  inadequacy  of  price,  because  it  was 
brought  about  by  his  own  conduct ;  and  that  he  was  not  the 
proper  party  to  make  the  motion,  having  conveyed  away  all 
his  interest  in  the  lands  before  the  sale,  and  being  estopped 
from  alleging  the  invalidity  of  his  own  deeds. 

MANNING,  J. — This  was  a  motion  in  the  court  below,  to 
set  aside  and  vacate  a  sheriffs  sale  of  valuable  real  estate  in 
the  city  of  Montgomery,  to  appellee,  Boykin,  as  the  property 
of  Fabel.  Two  reasons  why  the  motion  should  be  granted 
are  insisted  on.  The  first  is,  that  of  the  two  defendants 
against  whom  Boykin  obtained  the  judgment,  for  the  satis- 
faction of  which  this  realty  was  sold,  one  of  them,  Price,  was 
dead  before  the  judgment  was  rendered.  This  would  make 
the  judgment  void  against  him,  but  not  against  Fabel.  If  a 
motion  had  been  made  to  vacate  it,  as  against  Price,  this 
would  have  been  so  done  as  to  leave  it  in  force  against  Fabel 
from  the  time  of  its  rendition.—  Hood  v.  Mobile  Br.  Bank,  9 
Ala.  335.  Such  a  motion  not  having  been  made,  execution 
was  properly  issued,  in  conformity  with  the  judgment,  against 
both,  though,  as  was  legally  proper,  it  was  enforced  only 
against  the  property  of  Fabel. — Thompson  v.  Bondurant  & 
King,  15  Ala.  346 ;  Martin  v.  Branch  Bank  at  Decatur,  15 
Ala.  587. 

2.  The  other  ground  relied  on  is,  that  the  property  sold 
was  worth  very  much  more  than  the  price  it  brought,  which 
was  only  $135,  whjle  the  value  exceeded  $7,000.  Ordinarily, 
this  would  be  a  good  reason  for  granting  the  motion.  But 
this  case  is  distinguishable  from  all  of  those  cited  for  de- 
fendant, in  this  particular,  that  the  smallness  of  the  price 
dwelt  upon  was  a  consequence  of  the  acts  of  Fabel  himself, 
and  of  persons  connected  with  him,  and  not  of  any  fault  in 
the  conduct  of  Boykin,  or  his  attorney,  or  of  the  sheriff. 
The  judgment  was  for  only  $216  and  costs.  Before  it  was 
rendered,  defendant  Fabel  had  executed  deeds  of  the  prop- 
erty, which  were  spread  upon  the  records,  to  others,  for  sums, 
according  to  the  recitals  therein,  amounting  to  $7,500.  A 
first  writ  of  execution  had  been  returned  "  no  property  found." 
The  alias  writ,  under  which  the  sale  was  made,  was  issued 
more  than  a  year  after  the  judgment  was  rendered;  during 
which  time  no  pavment  was  made.  The  sale  was  advertised 
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in  the  newspapers,  and  made  in  one  of  the  most  public  places 
in  the  city  of  Montgomery ;  and  some  one,  when  the  prop- 
erty was  offered — not  Fabel,  who  was  not  present — forbid 
the  sale.  The  two  years  within  which,  according  to  the 
statute,  a  redemption  of  the  land  was  allowable,  were  suf- 
fered to  elapse,  without  any  offer  to  redeem ;  and  this  motion 
to  set  aside  the  sale  was  instituted  four  years  after  the  sale 
was  made,  without  any  security  offered,  or  evidence  adduced 
to  create  assurance,  or  induce  the  belief,  that  a  larger  sum 
would  be  obtained  by  a  re-sale  of  the  property  ;  if,  indeed, 
it  shall  not  have  been  so  disposed  of  further,  in  the  mean- 
time, as  to  preclude  Boykin,  who  is  plaintiff  in  the  judgment, 
as  well  as  purchaser  of  the  property,  from  realizing  anything 
therefrom.  Who  was  in  possession  when  it  was  sold,  is  not 
shown  by  the  evidence. 

The  motion  is  urged  upon  the  idea,  that  Boykin  would  ob- 
tain by  the  purchase  the  entire  real  estate  in  question,  at  a 
grossly  inadequate  price.  But  this  argument  ignores  the 
deeds  which  Fabel  has  made,  or  assumes  that  they  are  void ; 
an  assumption  which  the  record  does  not  show  to  be  well 
founded.  We  do  not  feel  at  liberty  to  suppose,  what  coun- 
sel for  the  motion  do  not  admit,  that  the  deeds  were  fraudu- 
lently made.  Motions  of  this  sort  are  of  an  equitable  nature, 
and  must  be  disposed  of  upon' equitable  principles.  We  do 
not  think  it  would  be  consistent  with  these  to  set  aside  the 
sheriff's  sale  in  the  present  cause. — McCasleell  v.  Lee,  39 
Ala.  131. 

3.  We  recognize  the  authority  of  the  cases  cited,  in  re- 
spect to  purchases  made  by  an  attorney  of  a  plaintiff  in  ex- 
ecution, of  property  sold  to  satisfy  it,  whereby  he  obtains  an 
unconscientious  advantage ;  but  they  have  no  application  to 
the  case  made  by  this  record.     There  is  no  impropriety,  ac- 
cording to  our  practice,  in  an  attorney  representing  his  client 
at  a  sheriff's  sale  of  property  to  pay  an  execution   in   his 
favor,    and    in   merely    purchasing    the  property    for    his 
client. 

4.  The  offer  of  Fabel  to  prove  that,  "  not  long  after  the 
sheriff's  sale,  Boykin  told  him  that  the  attorney  had  bid  off 
said  real  estate  without  authority,  and  that  he  (Boykin)  did 
not  set  up  or  assert  any  claim  to  said  real  estate,"  might  have 
been  proper,  to  show  an  excuse  for  Fabel's  delay  in  making 
this  motion  ;  but  it  would  have  shown,  also,  that  Fabel  knew 
of  the  sale,  arid  who  was  the  purchaser.     And  it  must  be  pre- 
sumed that  he  knew  further,  that  the  purchaser  of  real  es- 
tate, holding  a  sheriff's  deed  of  it,  did  not  retrausfer  the  title, 
because,  at  a  particular  time,  he  "  did  not  set  up  or  assert  any 
claim"  to  it.     The  evidence,  if  given  in,  would  not  have 
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entitled  the   mover  to  a  different  judgment  upon  his  mo- 
tion. 

Let  the  order  of  the  Circuit  Court  be  affirmed. 

STONE,  J.  not  sitting,  having  been  of  counsel 


Grey's  Ex'r  u.  Mobile  Trade  Company. 

Action  against  Common  Carrier  for  Loss  of  Goods. 

1.  Sufficiency  of  plea  in  bar,  negativing  fault  and  negligence. — In  an  action 
against  a  common  carrier  for  the  non-delivery  of  goods,  a  plea  in  bar,  averring 
that  the  steamboat,  on  which  the  goods  were  shipped,    "was  accidentally  de- 
stroyed by  fire,  without  the  fault  or  negligence  of  this  defendant, "  sufficiently 
negatives  negligence  on  the  part  of  the  defendant's  agents  and  servants. 

2.  .  1o  what  witness  may  testify. — A  witness,  testifying  as  to  the  destruction  of 
a  steamboat  and  her  cargo  by  fire,  may  state  that  "all  the  cotton  under  the 
boiler-deck  was  protected  from  the  weather,  and  from  'sparks;''  when  the  context 
shows  that  the  word  protected  was  used  as  the  synonym  of  covered,  the  expres- 
sion is  not  the  statement  of  an  opinion  or  inference. 

3.  Deposition ;  motion  to  suppress  answer  as  not  responsive.  — A  motion  to 
suppress  a  part  of  a  deposition,  because  it  is  not  responsive  to  the  interroga- 
tories, cannot  be  made  for  the  first  time  when  the  deposition  is  offered  on  the 
trial. 

4.  Marine  protest  •  admissibility  as  evidence. — A  protest,  made  by  the  officers 
and  passengers  of  a  stoamboat  destroyed  by  fire  on  itn  inland  river,  whatever 
may  be  the  rule  in  admiralty  cases  as  to  its  adtnissibility,  is  not  competent 
evidence  for  the  owners  of  the  vessel,  when  sued  for  the  loss  of  freight. 

5.  Cknnmon  carrier;  liability  for  negligence,  under  special  contract,  or  exception 
in  bill  of  lading.  — Public  policy  forbids  that  a  common  carrier  shall  be  allowed 
to  contract  for  immunity  from  the  consequences  of  his  own  negligence,  and  an 
exception  in  a  bill  of  biding  will  not  be  construed  to  have  that  effect;  but,  in 
the  absence  of  all  fraud  or  negligence  on  his  part,  he  may  lawfully  contract 
tor  exemption  from  the  extreme  measure  of  liability  imposed  on  him  by  the 
common  law. 

6.  Same ;  burden  of  proof  as  to  diligence  or  negligence. — Where  a  bill  of  lading 
for  the  transportation  of  cotton  on  a  steamboat  contained  an  exception  of  "the 
dangers  of  the  river  and  fire,"  and  the  boat  and  cargo  were  destroyed  by 
fire, — held,  in  an  action  against  the  carrier  for  the  loss  of  the  goods,  that,  to 
bring  himself  within  the  exception,  he  must  make  at  least  a  prima  facie  show- 
ing that  the  injury  was  not  caused  by  his  negligence. 

7.  Siune;  wliat  measure  of  diligence  required. — In  determining  the  degree  of 
diligence  required  of  a  common  carrier,  regard  must  be  had  to  the  nature  of 
the  goods,  and  the  perils  attending  the  particular  mode  of  transportation  em- 
ployed    Where  a  cargo  of  cotton,   or  other  article  highly  inflammable  or 
iguitible,  is  transported  on  a  steamboat  on  an  inland  river,  under  a  bill  of 
lading  which  excepts  "dangers  of  the  river  and  fire,"  the  carrier,  to  excuse  him- 
self for  a  loss  by  fire  within  the  exceptiont  must  show  that  he  employed  that 
degree  of  diligence  which  very  careful  and  prudent  men  take  of  their  own 
affairs. 

8.  Same;  same.— The  failure   of  a  steamboat,    carrying  passengers  and 
freight  on  an  inland  river,  to  have  the  cotton  on  its  decks  "protected  by  a 
complete  and  suitable  covering  of  canvass,  or  other  suitable  material  to  prevent 
ignition  from  sparks,"  as  required,  under  a  penalty  of  one  hundred  dollars,  by 
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the  act  of  congress  approved  July  25,  1866,  entitled  "An  act  further  to  provide 
for  the  safety  of  the  lives  of  passengers  on  board  of  vessels  propelled  in  whole 
or  in  part  by  steam."  &c.  (14  U.  S.  Stat.  at  large,  227),  is  a  waut  of  that  extra- 
ordinary care  and  diligence  which  the  law  requires  iu  such  case,  and  renders 
the  carrier  liable  for  a  loss  by  fire,  although  the  bill  of  lading  excepts  "dan- 
gers of  the  river  and  fire. " 

9.  Repeal  of  statute  ;  effect  on  existing  causes  of  action. — When  a  statute  pro- 
hibits an  act  under  a  penalty,  and  a  violation  of  its  provisions  is  such  an  act 
of  negligence  as,  on  common-law  principles,  subjects  the  offender  to  a  civil 
action  for  damages  on  account  of  a  los-;  or  injury  thereby  proximately  caused, 
the  repeal  of  the  statute  does  not  take  away  or  impair  a  right  of  action  -which 
has  already  accrued  by  reason  of  such  negligence. 

APPEAL  from  the  Circuit  Court  of  Dallas. 

Tried  before  the  Hon.  M.  J.  SAFFOLD. 

This  action  was  brought  by  Ben.  Edwards  Grey  in  his  life- 
time, against  the  Mobile  Trade  Company  (a  corporation 
chartered  by  the  laws  of  Alabama),  as  a  common  carrier,  to 
recover  damages  for  the  defendant's  failure  to  deliver  forty- 
eight  bales  of  cotton,  shipped  by  the  plaintiff,  at  White's 
Bluff  on  the  Alabama  river,  on  the  defendant's  steamboat 
Onward,  on  the  16th  November,  1867,  consigned  to  John  A. 
"Winston  &  Co.,  factors  and  commission-merchants,  at  Mo- 
bile ;  and  was  commenced  on  the  10th  June,  1868.  The  de- 
fendant pleaded  the  general  issue,  and  two  special  pleas, 
which  were  in  these  words  :  "  2.  For  further  plea,  said  de- 
fendant saith,  that  it  was  the  owner  of  a  steamboat  called 
the  Oinvard,  at  the  time  of  the  delivery  of  the  plaintiffs  cot- 
ton as  alleged  in  the  declaration ;  and  said  steamboat  was 
then  regularly  engaged  in  the  navigation  of  the  Alabama 
river ;  and  said  cotton  was  received  on  said  steamboat,  by 
the  master  of  said  steamboat,  to  be  shipped  to  the  port  of 
Mobile  ;  and  a  bill  of  lading  for  said  cotton  was  given  to  the 
plaintiff,  by  the  defendant's  agent,  for  the  delivery  of  said 
cotton  in  Mobile  in  good  order,  the  dangers  of  the  river  and 
fire  excepted ;  and  the  defendant  saith,  that  after  said  cotton 
was  so  received  on  board  of  said  steamboat,  and  while  she 
was  proceeding  in  the  due  course  of  navigation  on  the  Ala- 
bama river  to  the  port  of  Mobile,  and  was  so  loaded  with 
said  cotton,  said  steamboat,  and  said  cotton  of  plaintiff,  were 
destroyed  by  fire,  without  the  fault  of  this  defendant,  or  of 
its  agents  in  charge  of  said  steamboat ;  and  this  said  defend- 
ant is  ready  to  verify,"  &c.  "3.  And  for  further  plea,  said 
defendant  saith,  that  the  Mobile  Trade  Company  was  the 
owner  of  the  steamboat  Onward,  on  which  the  plaintiffs  said 
cotton  was  shipped  from  the  port  of  Selma  to  the  port  of  Mo- 
bile ;  and  said  cotton,  while  the  same  was  being  conveyed  on 
said  steamboat  in  due  course  of  navigation  on  said  voyage, 
was  accidentally  destroyed  by  fire,  without  the  fault  or  neg- 
ligence of  this  defendant;  and  said  steamboat  was,  when 
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said  cotton  was  shipped  on  her,  and  when  the  same  was  so 
destroyed  by  fire,  a  vessel  of  the  United  States,  owned  by 
persons  residing  in  the  United  States,  and  was  duly  enrolled 
and  licensed  as  such  under  the  laws  of  the  United  States, 
and  was  so  enrolled  and  licensed  for  the  coasting  trade  of  the 
United  States.  Wherefore  this  defendant  saith  he  is  not 
liable,"  &c.  The  plaintiff  took  issue  on  the  first  and  second 
pleas,  and  demurred  to  the  third,  "  on  the  ground  that  the 
same  does  not  negative  negligence  on  the  part  of  the  defend- 
ant's agents  and  employes."  The  court  overruled  the  de- 
murrer, and  the  plaintiff  then  took  issue  on  the  third  plea. 

The  bill  of  lading,  which  was  read  in  evidence  on  the  trial 
by  the  plaintiff,  was  in  the  usual  form,  and  contained  an  ex- 
ception of  "  dangers  of  the  river  and  fire."  The  plaintiff 
proved  the  delivery  of  the  cotton  on  board  of  the  steamboat, 
and  the  failure  to  deliver  it  to  the  consignees  at  Mobile. 
The  defendant  then  introduced  as  a  witness  C.  H.  Locklin, 
who  was  the  clerk  of  the  steamboat,  and  offered  in  evidence 
the  depositions  of  P.  F.  Aunspaugh,  the  captain,  and  of  sev- 
eral passengers  who  were  on  board  at  the  time  of  the  acci- 
dent. These  witnesses  stated  the  condition  of  the  boat  and 
her  cargo,  and  the  facts  and  circumstances  attending  the  fire. 
Their  testimony  showed  that  the  cargo  of  the  boat  was  about 
seven  hundred  bales  of  cotton,  of  which  about  one  hundred 
and  fifty  or  two  hundred  bales  were  stored  on  the  forecastle, 
and  covered  with  tarpaulin,  while  the  remainder  was  stored 
in  the  hold  and  on  the  lower  (or  main)  deck ;  that  the  cotton 
on  the  lower  deck  was  stored  in  the  usual  way,  in  tiers  along 
the  guards,  from  the  forecastle  back  towards  the  stern,  and 
piled  up  to  within  a  foot  of  the  upper  (or  boiler)  deck ;  that 
the  cotton  thus  stored  between  the  decks  was  not  covered  with 
tarpaulin,  or  any  other  kind  of  canvass,  but  the  upper  deck 
extended  entirely  over  it,  being  "flush"  with  the  guards  of 
the  lower  deck.  The  fire  occurred  between  three  and  four 
o'clock  in  the  afternoon,  and  the  boat  and  her  cargo  were 
entirely  consumed  in  about  three  minutes,  ten  or  twelve  per- 
sons also  being  lost.  The  fire  originated  from  a  lighted 
match,  or  a  taper,  which  was  thrown  over  by  one  of  the 
passengers,  who  had  lighted  his  cigar  or  pipe  with  it,  while 
smoking  on  the  upper  deck ;  or,  as  detailed  by  another  wit- 
ness, from  the  ashes  of  a  pipe,  which  one  of  the  passengers 
had  knocked  against  the  railing  of  the  boat  after  smoking ; 
and  the  taper  or  ashes,  being  blown  under  the  deck,  com- 
municated the  fire  to  the  cotton.  The  defendant's  evi- 
dence conduced  to  show  that  the  boat  had  competent  officers 
and  a  sufficient  crew,  and  was  properly  supplied  with  en- 
gines, hose,  and  other  necessary  means  of  protection  against 
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fire ;  but  the  fire  spread  with  such  rapidity  that  nothing 
could  be  done.  Printed  notices  were  posted  on  the  boat,  for- 
bidding smoking  on  the  decks ;  and  the  captain  and  clerk 
testified  that,  when  they  saw  passengers  smoking  on  the 
decks,  they  requested  them  to  desist,  or  to  retire  to  the  cabin. 

When  the  depositions  of  some  of  the  defendant's  witnesses 
were  offered  in  evidence,  the  plaintiff  objected  to  several  por- 
tions, which  were  in  these  words :  "  The  cotton  stored  be- 
tween decks  was  protected  from  sparks  and  the  weather  by 
the  boiler  deck;"  "All  the  cotton  on  the  boiler  decks  was 
protected  from  the  weather  and  sparks ;"_  "  Any  cargo  that 
might  be  stored  on  the  Onward,  between  decks,  was  protected 
by  the  flush  deck  above."  These,  and  other  similar  state- 
ments, were  objected  to  by  the  plaintiff,  on  the  ground  that 
they  were  merely  the  expression  of  an  opinion  by  the  witness, 
or  an  inference  from  facts  which  the  jury  only  could  draw. 
The  court  overruled  the  objections,  and  the  plaintiff  ex- 
cepted.  The  plaintiff  also  objected  to  the  admission  of  a 
marine  protest,  made  by  a  notary  public  in  Mobile,  contain- 
ing the  sworn  statements  and  the  declarations  before  him,  of 
the  officers  and  passengers  of  the  steamboat,  as  to  the  origin 
of  the  fire,  the  efforts  to  extinguish  it,  and  the  condition  and 
equipment  of  the  boat ;  which  was  annexed  to  the  deposition 
of  Capt.  Aunspaugh,  and  was  offered  in  evidence  by  the 
defendant.  The  plaintiff  objected  to  it,  "on  the  ground 
that  it  was  illegal,  ex  parte,  and  mere  hearsay  evidence." 
The  court  overruled  the  objections,  and  the  plaintiff  excepted. 
Other  exceptions  were  reserved  by  the  plaintiff  to  rulings 
of  the  court  on  questions  of  evidence,  but  they  require  no 
notice. 

The  court  charged  the  jury  as  follows:  "To  entitle  the 
plaintiff,  prima  facie,  to  a  recovery,  he  must  show  to  the  jury, 
by  credible  proof,  that  the  defendant,  a  body  corporate  and 
a  common  carrier,  received  in  that  capacity,  and  undertook 
for  a  reward  to  carry,  forty-eight  bales  of  ginned  cotton  to 
John  A.  Winston  &  Co.,  the  agents  and  factors  of  plaintiff  at 
Mobile,  and  that  they  failed  to  do  so.  Licensed  and  enrolled 
steamers,  carrying  cotton  or  other  merchandise,  on  the  rivers 
of  the  State,  for  the  public,  for  a  reward,  are  common  carri- 
ers, and  governed  by  the  laws  regulating  the  liability  of 
common  carriers  generally.  The  general  rule  of  the  common 
law,  regulating  the  liability  of  common  carriers,  is,  that  he  is 
an  insurer  against  all  damage,  loss,  or  destruction  of  goods 
intrusted  to  him  to  carry  for  a  reward,  with  these  two  excep- 
tions :  that  if  the  damage  is  caused  by  the  act  of  God,  or  of 
the  country's  enemy,  the  general  rule  does  not  apply.  For- 
merly, these  two  were  the  only  exceptions  in  favor  of  the 
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carrier's  immunity  from  the  general  rule,  which  made  him 
an  insurer.  Under  the  general  rule,  subject  to  these  two 
exceptions,  it  was  only  necessary  for  the  plaintiff,  in  an  action 
against  a  common  carrier,  to  prove  that  he  received  the 
goods  to  carry,  for  a  reward,  and  that  he  failed  to  carry  them. 
This  threw  upon  the  carrier  the  burden  of  proving  that  he 
came  within  the  exception — that  the  goods  were  damaged,  or 
destroyed,  by  lightning,  or  tempest,  or  some  other  such  act 
of  God,  or  by  the  country's  enemies.  If  this  proof,  as  it 
usually  did  from  the  nature  of  the  case,  repelled  the  infer- 
ence of  fault  or  negligence  of  the  carrier,  then  the  prima  facie 
case  of  the  plaintiff  failed,  unless  he  could  go  forward,  and 
show  that,  notwithstanding  the  loss  or  damage  was  caused 
by  flood,  storm,  lightning,  or  the  public  enemy,  yet  such  loss 
would  not  have  occurred,  if  due  care  and  diligence  had  been 
used  by  the  carrier.  What  is  the  due  care  and  diligence, 
which  the  common  law  required  the  carrier  to  use,  to  exempt 
himself  from  loss  caused  by  the  act  of  God  or  the  public 
enemy?  In  this  case,  when  the  common-law  exception  is 
invoked,  I  apprehend  the  rule  is,  that  the  carrier  shall  use 
every  care,  diligence,  and  vigilance,  which  an  extraordinarily 
careful  man  would  take,  under  all  the  circumstances,  by 
using  all  the  means  which  human  foresight  could  reasonably 
be  expected  to  use ;  but,  when  the  loss  was  traced  by  the 
defendant,  clearly,  under  the  shadow  of  the  common-law 
exception,  and  to  causes  beyond  the  reach  of  human  care 
and  foresight,  reasonably  applied,  to  have  prevented  it,  the 
carrier  was  exempted.  More  recently,  the  law  has  allowed 
other  exceptions  to  be  provided,  by  special  contract,  for  the 
carrier's  exemption.  One  of  these  causes  of  loss  or  damage, 
thus  allowed  to  operate  a  qualified  exemption  in  favor  of  the 
carrier,  is  loss  by  fire.  The  contract  is  not  allowed  to  oper- 
ate a  complete  immunity  from  liability,  in  cases  of  loss  by 
fire,  without  regard  to  the  circumstances  under  which  the 
fire  occurred.  Public  policy  forbids  this.  The  carrier  can 
not  set  the  cargo  on  fire,  and  claim  exemption  under  his 
special  contract ;  nor  can  he  suffer  the  burning  by  his  negli- 
gence, or  want  of  due  care.  But  the  special  contract  receives 
a  reasonable  construction,  and  this  construction  holds  the 
carrier  to  good  faith,  and  the  exercise  of  proper  foresight 
and  diligence — '  due  care,'  as  the  books  term  it — in  carrying 
the  goods.  But,  what  degree  of  care  is  due  care  ?  What 
foresight  and  diligence  are  proper  foresight  and  diligence, 
which  will  exempt  the  carrier?  'If  we  hold  that  the  exemp- 
tion specially  stipulated  for  can  not  be  allowed  the  defend- 
ant, unless  it  appears  from  the  evidence  that  no  exercise  of 
human  foresight  could  have  prevented  the  fire — that  the 


392  SUPEEME   COUKT  [Dec.  Term, 

[Grey's  Ex'r  v.  Mobile  Trade  Company.  ] 

cause  of  the  fire  was  beyond  the  reach  of  such  exercise  of 
human  foresight,  care,  and  diligence,   the  matter  suggests 
itself,  where  will  the  line  be  found,  between  causes  which 
are  beyond  the  reach  of  human  prevention,  and  those  which 
are  not  ?     Until  these  later  exceptions  in  favor  of  the  carrier 
were  allowed,  no  degree  of  human  foresight  could  exempt 
him  from  liability,  where  the  loss  could  be  traced  to  human 
agency,  as  contradistinguished  from  causes  such  as  lightning, 
sudden  storms,  &c.     Against  all  such  losses  the  carrier  was 
an  insurer — that  is,  he  was  bound  to  carry  the  goods  safely, 
or  account  for  them.     These  later  exceptions,  undoubtedly, 
had  their  origin  in,  and  received  their  encouragement  from 
changes,  which  have  transpired  through  the  operations  of 
time,  in  the  carrier's  relations  towards  the  public.     The  spirit 
which  prompted  the  relaxation  of  the  rule,  and  the  imprac- 
ticability of  ascertaining   the  marginal  line,  if  any  exists, 
between  causes  beyond  human  care  and  those  within  human 
care  and  foresight,  as  well   as   the  exactitude  of  science, 
require  that  a  definite  rule  shall  be  established,  by  which 
the  degree  of  care  and  diligence  is  fixed ;    and  that  rule 
should  be  a  practicable  one.     The  decisions  of  the  State 
courts  are  evidently  uncertain  and  indefinite,  as  to  the  degree 
of  care  required ;  so  much  so,  that  this  court  feels  justified 
in  assuming  this  to  be  an  open  question.     While  some  of  the 
decisions  of  our  Supreme  Court  seem  to  indicate  a  design  to 
require  extraordinary  care,  and  to  visit  damages  on  the  car- 
rier for  slight  negligence,  and  to  allow  him   to  cover  by 
special  contract  only  an  undefined  margin  of  causes,  lying 
beyond  the  reach  of  human  foresight,  and  within  the  domain 
of  an  insurer,  still  short  of  the  act  of  God  and  the  public 
enemy ;  yet  these  cases  furnish  sufficient  reasons  for  this 
court  to  hold  itself  not  bound  by  these  intimations.     The 
Supreme  Court  of  the  United  States  seems  to  furnish  a  more 
sensible  and  practicable  rule.     It  gives  the  special  contract 
the  effect  of  changing  the  relation  of  the  common  carrier,  so 
far  as  the  other  contracting  party  is  concerned,  into  that  of  a 
private  carrier,  while  his  capacity  towards  the  public  other- 
wise remains  the  same.     It  makes  the  carrier  a  private  car- 
rier as  to  this  individual,  and  fixes  the  degree  of  care  and 
diligence  required  of  him  at  ordinary  care — such  care,  that 
is,  as  an  ordinary  prudent  man,  under  all  the  circumstances 
surrounding  the  loss,  would  have  taken  of  his  own  goods. 
This  rule,  I  think,  is  the  most  satisfactory,  both  by  reason 
of  its  certainty  and  definiteness,  and  its  adaptation  to  the 
purposes  of  the  law  in  allowing  the  exceptions.     But,  be- 
cause these  are  exceptions  to  the  general  rule  of  a  carrier's 
liability,  and  not  an  original  liability  of  a  private  bailee,  and 
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because  the  original  character  of  the  carrier  is  that  of  a  com- 
mon carrier,  he  must  show  that  the  loss  was  caused  by  the 
fire,  and  that  the  fire  was  caused  despite  this  degree  of  care, 
in  order  to  meet  the  plaintiff's  prima  facie  case,  showing  the 
receipt  of  the  goods  and  the  failure  to  deliver  them.  The 
liability  of  the  carrier  in  this  case,  if  he  brings  himself  within 
an  exception  by  special  contract,  which  may  be  made  through 
a  bill  of  lading  accepted  by  the  owner  of  the  goods  shipped, 
is  because  of  the  want  of  this  due  care  and  diligence  required 
by  the  law ;  and  this  want  of  due  care  and  diligence  must 
appear  by  proof  to  the  jury.  The  act  of  congress,  approved 
July  25, 1866,  cited  by  counsel,  affixing  a  penalty  to  a  failure 
to  cover  cotton  with  fire-proof  material,  neither  adds  to,  nor 
diminishes  the  liability  of  the  carrier,  and  does  not  change 
the  rule  of  evidence.  A  failure  to  comply  with  the  act  may 
be  such  negligence  as  would  render  the  defendant  liable  to 
the  plaintiff — the  jury  a~e  the  sole  judges  of  this  ;  but,  if  so, 
it  is  not  because  of  the  violation  of  the  act,  or  because  the 
act  makes  it  unlawful,  but  because  the  failure,  without  the 
act,  is  such  want  of  care  as  the  law  condemns.  The  act  of 
congress,  9th  section,  cited  by  defendant's  counsel,  does  not 
extend  the  protection  of  the  act  of  1850,  in  favor  of  owners 
of  vessels,  to  the  owners  of  steamboats  navigating  the  Ala- 
bama river." 

The  plaintiff  excepted  to  this  charge,  "and  to  each  para- 
graph thereof,"  and  requested  the  court,  in  writing,  to  charge 
the  jury — 

"1.  If  the  jury  believe  the  evidence  in  the  cause,  they 
should  find  a  verdict  for  the  plaintiff,  unless  it  is  shown  to 
their  satisfaction  that  the  accident  could  not  have  been  pre- 
vented by  the  exercise  of  proper  foresight,  vigilance,  and 
diligence. 

"2.  If  the  jury  believe  the  evidence  in  the  cause,  and  if 
they  believe  that  the  exercise  of  proper  foresight,  vigilance, 
and  diligence,  by  covering  the  sides  or  ends  of  the  cotton 
with  tarpaulins,  or  other  proper  material,  could  have  pre- 
vented the  cotton  from  taking  fire  from  the  causes  stated  by 
the  defendant's  witnesses ;  and  if  the  jury  believe  that  the 
fire  happened  from  those  causes,  or  either  of  them, — then 
they  should  find  a  verdict  for  the  plaintiff. 

"3.  If  the  jury  believe  the  evidence  in  the  cause,  then  the 
ends  of  the  cotton  which  was  under  the  boiler  dec  v ,  and  for- 
ward of  the  cabin  and  offices,  should  have  been  protected  by 
a  complete  and  suitable  covering  of  canvass,  or  other  proper 
material,  so  as  to  prevent  ignition  from  sparks ;  and  if  the 
fire  happened  because  the  cotton  was  not  thus  covered,  then 
the  plaintiff  is  entitled  to  recover. 
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"  4.  If  the  jury  believe  the  evidence  in  the  cause,  and  be- 
lieve that  no  other  means  were  used  to  prevent  passengers 
from  smoking  on  the  boiler  deck,  in  front  of  the  cabin,  than 
simply  to  stick  up  a  notice  in  front  of  the  boat ;  and  if  such 
smoking  was  carried  on  by  the  passengers,  from  immediately 
after  dinner  until  the  fire  occurred ;  and  if  it  was  dangerous 
to  the  cotton  to  carry  on  such  smoking  in  the  manner  de- 
scribed by  the  witnesses ;  and  if  the  fire  happened  in 
consequence  of  this  smoking,  in  the  manner  stated  by  the 
defendant's  witnesses, — then  the  jury  should  find  a  verdict 
for  the  plaintiff." 

The  court  gave  the  first  one  of  these  charges,  but  with  the 
qualification,  "that  it  was  given  in  connection  with  the  main 
charge,"  and  refused  the  others ;  to  which  refusal,  as  well  as 
to  the  qualification  of  the  first  charge  given,  the  plaintiff  ex- 
cepted. 

The  overruling  of  the  demurrer  to  the  third  plea,  the  sev- 
eral rulings  on  questions  of  evidence  to  which  exceptions 
were  reserved,  the  charges  given,  and  the  refusal  of  the  sev- 
eral charges  asked,  are  now  assigned  as  error.  The  appellant 
having  died  while  the  appeal  was  pending,  the  cause  was 
revived  in  this  court  in  favor  of  his  personal  representative. 

BBOOKS,  HAKALSON  &  KOY,  for  appellant. — 1.  The  demurrer 
to  the  third  plea  was  well  taken,  and  should  have  been  sus- 
tained. If  that  plea  had  negatived  negligence  generally,  it 
might  have  been  sufficient;  but  it  was  expressly  limited  to 
the  negligence  of  the  owners,  thereby  excluding  the  negli- 
gence of  their  agents  and  servants. — Story  on  Agency, 
§§  451,  454. 

2.  The  statements  of  the  several  witnesses  to  which  objec- 
tions were  made  by  the  plaintiff,  as  being  mere  opinions,  or 
inferences,  fall  within  the  principles  decided  in  Otis  &  Jayne 
v.  Thorn,  23  Ala.  469 ;  Gibson  v.  Hatchett  &  Brother,  24  Ala. 
201 ;  M.  &  W.  P.  Railroad  Co.  v.  Edmonds,  41  Ala.  668. 

3.  The  "marine  protest,"  as  it  is  called,  was  not  competent 
evidence.     As   against   the   plaintiff  in  this  action,  it  was 
ex  parte  declarations,  and  mere  hearsay. — Abbott  on  Ship- 
ping, 466 ;  2  Kent's  Com.  213,  note ;  2  Conk.  U.  S.  Admi- 
ralty, 343,  345,  and  note  on  page  32 ;  2  Hag.  Adm.  151 ;  3 
Hag.  Adm.  321. 

4.  As  to  the  exception  contained  in  the  bill  of  lading,  the 
charge  of  the  court  asserted,  in  substance,  that  its  effect  was 
to  make  the  defendant  a  private  carrier,  or  ordinary  bailee 
for  hire,  and  liable  only  for  ordinary  care  and  diligence. 
Whatever  conflict  there  may  be  in  the  decisions  of  other 
courts  on  this  question,  the  doctrine  is  settled  in  this  court, 
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by  repeated  decisions,  that  the  only  effect  of  such  an  excep- 
tion is  to  change  the  liability  of  the  earner  as  an  insurer,  to  the 
extent  of  the  limitation — that  he  is  still  a  common  carrier, 
and  must  exercise  the  care,  skill  and  diligence  required  of 
such  carrier ;  and  that  the  onus  is  on  him,  not  only  to  show 
that  the  loss  was  within  the  exception,  but  also  that  there 
was  no  negligence  on  his  part. — Steele  &  Burgess  v.  Toivnsend, 
37  Ala.  247 ;  M.  &  0.  Railroad  Co.  v.  Jarboe,  41  Ala.  648 ; 
M.  &  0.  Railroad  Co.  v.  Hopkins,  41  Ala.  486.  These  decis- 
ions were  made  by  able  judges,  and  were  well  considered ; 
and  they  are  sustained  by  numerous  text-writers,  and  decis- 
ions of  other  courts. — Bedfield  on  Carriers,  §  165 ;  Story  on 
Bailments,  §§  601,  601  a  ;  2  Greenl.  Ev.  §  219 ;  Sivindler  v. 
Hittiard,  2  Eich.  L.  286 ;  Baker  v.  Bronson,  9  Rich.  L.  201 ; 
Davidson  v.  Graham,  2  Ohio  St.  131 ;  Graham  v.  Davis,  4 
Ohio  St.  362;  Davis  v.  Garrett,  6  Bing.  716;  Williams  v. 
Grant,  1  Conn.  487 ;  Neal  v.  Saunderson,  2  Sm.  &  Mar.  572 ; 
Angell  on  Carriers,  §§  175,  181. 

5.  The  act  of  congress  approved  July  25,  1866,  was  passed 
in  the  exercise  of  the  undoubted  jurisdiction  conferred  by 
the  constitution,  and  was  designed  for  the  security  and  pro- 
tection of  both  life  and  property.     The  defendant's  failure  to 
comply  with  its  requisitions  resulted,  directly  and  imme- 
diately, in  the  loss  of  ten  or  twelve  lives,  and  seven  hundred 
bales  of  cotton.     If  no  penalty  had  been  affixed  to  a  viola- 
tion of  the  statute,  it  would  have  been  equally  obligatory; 
and  attaching  a  specific  penalty  to  a  violation  of  its  provis- 
ions, does  not  relieve  from  other  liabilities  arising  from  its 
violation.     It  is  the  duty  of  every  person  to  comply  with  the 
law.  •  A  violation  of  it  is  gross  negligence,  irrespective  of  the 
penalty.     Every  person  who  violates  an  express  statute  is  a 
wrongdoer,  and  as  such  is,  ex  necessitate,  negligent  in  the  eye 
of  the  law. — Angell  on  Carriers,  202,  note ;  Dale  v.  Hall,  1 
Wils.  281 ;  Jetter  v.   N.    Y.    &   H.   Railroad  Co.,  41  *N  .Y. 
(%  Keyes)  154;  Langhof  v.  Milwaukee  Railroad  Co.,  19  Wis- 
consin, 489 ;  N.  J.  Steam  Nav.  Co.  v.  Merchant*?  Bank,  6  How- 
ard, 385 ;  Caldwell  v.  N.  J.  Steam  Nav.   Co.,  47  N.  Y.  282 ; 
Waring  v.  Clarke,  5  Howard,  441 ;  Shearman  &  Redfield  on 
Negligence,  §§  13a,  484. 

6.  The  master  of  the  boat  had  full  power  to  prevent  smok- 
ing, or  anything  else  that  was  dangerous  to  the  safety  of  the 
passengers  and  cargo  ;  and  it  was  his  duty  to  have  exercised 
the  power  which  the  law  gave .  him.     The  fact  that  notice 
against  smoking  was  posted  on  the  boat,  only  shows  that  the 
master  knew  his  power  and  duty,  and  makes  his  neglect  more 
pointed. — Angell  on  Carriers,  §§  621,  623 ;  3  Kent's  Com.  m. 
p.  183;  Abbott  on  Shipping,  211,  and  notes;  1  Camp.  N.  P. 
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58;   8   Car.   &    P.  454;    3    Mason,    242;    6    Howard,  246. 

P.  HAMILTON,  and  PETTUS  &  DAWSON,  contra. — The  third 
plea  was  sufficient,  since  the  negligence  of  the  agent,  or  ser- 
vant, is  the  negligence  of  his  principal. — Story  on  Agency, 
§  452  ;  Angell  on  Carriers,  59. 

2.  In  this  State,  from  a  very  early  day,  fire  has  been  rec- 
ognized as  one  of  the  "dangers  of  the  river." — Sampson  v. 
Gazzam,  6  Porter,  123;  EzeU  v.  Miller,  6  Porter,  307;  Ezdl  v. 
English,  6  Porter,  311;  Hibler  v.   McCartney,  31  Ala.   501. 
But  the  bill  of  lading  in  this  case  goes  further,  and  expressly 
excepts  fire  from  the  carrier's  risks ;  and  the  bill  of  lading, 
containing  that  exception,  is  a  valid  form  of  effecting  that 
limitation  of  the  carrier's  liability. — Steele  &  Burgess  v.  Town- 
send,  37  Ala.  247,  251.     The  loss  happened  by  fire,  one  of  the 
excepted  dangers ;  and  the  liability  of  the  carrier  is  thereby 
discharged,  unless  it  is  shown  that  the  fire  was  designedly 
caused  by  the  carrier,  or  occurred  by  the  negligence  of  the 
carrier  or  his  servants. — 31  Ala.  501,  supra. 

3.  No  question  of  design  arising  on  the  facts,  the  case  is 
narrowed  down  to  a  question  of  negligence ;  and  that  ques- 
tion was  properly  presented  to  the  jury  by  the  charges  of  the 
court.     According  to  all  the  authorities,  when  a  common  car- 
rier receives  goods  for  transportation  under  a  special  contract 
limiting  his  liability,  he  becomes,  quoad  hoc,  a  private  carrier 
for  hire,  and  is  bound  only  to  the  exercise  of  ordinary  care 
and  diligence. — Angell  on  Carriers,  §§  54,  225,  268 ;  8  Mees. 
&  Wels.  461 ;  2  Queen's  Bench,  646 ;  6  Howard,  344 ;  N.   Y. 
Central  Railroad  Co.  v.  Lockivuod,  17  "Wallace,  357.     That  this 
is  the  recognized  doctrine  of  this  court,  see  Hibler  v.  McCart- 
ney, 31  Ala.  502,  508 ;  37  Ala.  252. 

4.  The  act  of  congress  of  1866,  by  which  the  plaintiff 
sought  to  determine  the  question  of  negligence  vel  non,  was 
in  fact  complied  with.     All  the  cotton  on  deck  was  covered 
with  canvass,  or  tarpaulin;  and  all  the  other  cotton  was  be- 
tween decks,  and  protected  completely  by  the  upper  deck : 
no  part  of  it  was  exposed,  or  carried  on  any  open  or  uncov- 
ered guards  of  the  boat.     If  an   additional   covering  was 
necessary,  under  said  act  of  congress,  for  the  cotton  between 
decks,  it  was  equally  necessary  for  the  cotton  in  the  hold. 
Nor  did  the  fire  originate  from  sparks,  against  which  the  act 
of  congress  intended  to  require  ample  protection.     The  act 
of  congress,  moreover,  was  only  intended  to  protect  the  lives 
of  passengers ;  and  while  it  may  create  a  duty  on  the  part  of 
the  boat  towards  passengers,  it  has  no  application  to  freight, 
or  its  owners.     As  to  passengers,  the  law  imposes  on  the 
carrier  a  higher  duty  than  is  required  as  to  goods  under 
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such  a  special  contract  as  is  here  shown. — 13  Peters,  191 ;  An- 
gell  on  Carriers,  568.  As  to  passengers,  this  act  of  congress 
imposed  additional  precautions  on  the  carrier ;  bnt  it  im- 
poses no  additional  duty  or  precaution,  so  far  as  property  is 
concerned.  Again,  the  requirements  of  the  act  of  congress 
are  to  be  enforced  by  a  penalty  ;  and  that  penalty  is  incurred 
by  an  offender,  whether  damage  ensue  or  not.  But  the  act 

fives  no  remedy  to  a  private  person,  for  any  consequential 
amage;  and  in  the  absence  of  such  express  statutory  pro- 
vision, the  act  of  congress  does  not  affect  the  question  of  neg- 
ligence.—22  N.  T.  191 ;  4  Keyes,  N.  Y.  330;  21  Barbour,  68; 
8  Excheq.  283  ;  21  Howard,  548 ;  47  N.  Y.  176;  49  N.  Y.  379; 
51  N.  Y.  369. 

5.  But  the  said  act  of  congress  has  no  bearing  whatever 
on  the  case,  since  it  was  repealed  in  1871 ;  which  repeal  is  a 
declaration  of  the  law-making  power  that  the  act  was  wrong 
in  principle,  or  at  least  unnecessary ;  consequently,  a  disre- 
gard of  its  provisions,  even  in  a  case  which  fell  within  its 
express  provisions,  could  not  be  negligence  per  se.  The 
repeal  of  the  act  makes  it  as  if  it  had  never  existed.  If  a 
suit  were  pending  for  a  penalty  under  it,  the  repeal  of  the 
statute  would  bar  a  recovery. — 1  Hill,  324.  No  higher  right 
can  belong  to  a  party  who  seeks  to  recover  damages  for  its 
breach  in  another  form  of  action.  So  far  as  this  action  is 
founded  on  the  statute,  it  falls  with  the  repealed  statute,  as 
an  action  to  recover  the  prescribed  penalty  would. — 7  Wal- 
lace, 506 ;  4  Mete.  76 ;  Sedgw.  Stat.  51 ;  26  Barbour,  23 ;  35 
Barbour,  599;  46  Ala.  603. 

STONE,  J — We  think  the  averment,  in  the  third  plea,  that 
the  cotton  was  lost  "  without  the  fault  or  negligence  of  de- 
fendant," was  intended  to  embrace,  and  does  embrace,  all 
the  agencies  and  appliances  employed  in  the  transportation, 
and  negatives  fault  or  negligence  as  to  each.  The  Circuit 
Court,  in  its  charge,  placed  this  construction  upon  it.  Qtti 
farit  per  alium,  facit  per  se.  Negligence  of  the  employes  of 
the  corporation,  in  navigating  the  boat,  is,  in  law,  negligence 
of  the  corporation.  The  doctrine  of  respondent  sitfu'rwr  ap- 
plies in  all  its  force ;  and,  under  this  principle,  the  corpora- 
tion is  adjudged  a  guarantor  of  the  river-worthiness  of  its 
boat,  the  completeness  of  its  furnishings,  and  the  skill,  dili- 
gence, and  numerical  sufficiency  of  its  officers  and  crew.  The 
demurrer  to  the  third  plea  was  properly  overruled. — Shear.  & 
Bedf.  on  Negligence,  §  59. 

2.  We  do  not  think  the  Circuit  Court  erred,  in  refusing  to 
suppress  certain  portions  of  depositions,  of  which  the  follow- 
ing is  a  sample :  "All  the  cotton  under  the  boiler-deck  was 
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protected  from  the  weather,  and  from  sparks."  Both  the 
language  used,  and  the  context,  show  the  sense  in  which  it 
was  employed — namely,  that  the  boiler  and  hurricane  decks 
extended  quite  over  the  cotton.  The  word  protected  was 
used  as  the  synonym  of  covered.  We  do  not  think  the  jury 
were,  or  could  have  been,  misled  by  it.  It  was  a  mere  state- 
ment of  fact,  wholly  unlike  the  questions  considered  in  Otis 
v.  Thorn,  23  Ala.  469 ;  Gibson  v.  Hatchett,  24  Ala.  201 ;  and 
M.  &  W.  P.  Rcdlroad  Go.  v.  Edmonds,  41  Ala.  667 ;  which 
last  were  at  most  mere  inferences  of  the  witnesses. 

3.  The  motion  to  suppress  certain  portions  of  the  deposi- 
tions, because  not  responsive  to  the  interrogatories,  being 
sprung  for  the  first  time  on  the  trial,  was  rightly  overruled. 
Hcdeary  v.  Turk,  29  Ala.  244. 

4.  In  receiving  in  evidence  what  is  called  the  protest  made 
by  the  officers  and  passengers  on  the  steamer  Onward,  the 
Circuit  Court  erred.     Such  protests  pertain  properly  to  ad- 
miralty courts,  and  to  marine  voyages,  rather  than  to  river 
transportation.     They  may  be  evidence  against  the  master 
and  owners  of  vessels,  in  proper  cases.     They  are  hearsay, 
ex  parte  statements,  and  can  not  be  used  as  evidence  against 
shippers.     They  are  wanting  in  many  essentials,  not  the  least 
valuable  of  which  is  the  right  to  be  present  and  cross-examine. 
Abbott  0.1  Shipping,  marg.  p.  380,  381;  2  Conk.  U.  S.  Admi- 
ralty, 338-9 ;  3  Greenl.  Ev.  §§  436,  430  et  seq. ;  1  Best  on  Ev. 
§  103.     See  Celt,  Taylor,  3  Hag.  Adm,  321. 

5.  The  bill  of  lading  in  this  case  excepts  "  the  dangers  of 
the  river  and  fire  "  from  the  risks  of  the  carrier.     This,  and 
similar  exceptions,  have  been  made  the  subject  of  much  judi- 
cial discussion,  and,  as  in  most  other  much  mooted  questions, 
of  great  contrariety  of  decision.     All  agree  that  they  furnish 
no  excuse  whatever  for  the  non-observance  of  diligence  on 
the  part  of  the  carrier ;  and  that  when  such  disaster  occurs, 
it  can  not  be  credited  to  the  dangers  of  the  river  or  to  fire, 
unless  it  occurred  without  fault  or  negligence  of  the  carrier 
and  his  employes.     Public  policy  forbids  that  common  car- 
riers shall  contract  for  immunity  from  the  consequences  of 
their  own  negligence.     Still,  they  may  contract  for  exemp- 
tion from  the  extreme  measure  of  liability  which  the  common 
law  imposes,  when  no  fraud  or  negligence  is  imputable  to 
them. 

6.  But  there  are  two  questions,  in  this  connection,  on  which 
the  authorities  are  not  in  harmony,     first,  on  whom  rests 
the  burden  of  proof  that  the  carrier  did  or  did  not  employ 
proper  diligence  ?     Each  side  of  this  question  has  a  strong 
array  of  authorities.     In  the  case  of  Steele  v.  Toionsend,  37 
Ala.  247,  Justice  E.  W.  WALKER  considered  and  commented 
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on  many  of  the  authorities,  and  came  to  the  conclusion,  that 
the  true  rule  lies  between  the  two  extremes.  After  referring 
to  the  authorities  which  declare,  without  limitation,  that  the 
onus  is  on  the  carrier  to  bring  himself  within  the  exception, 
he,  in  effect,  declares  that  it  is  incumbent  on  him  only  to 
make  a  prima  facie  case  of  exculpation ;  and  that,  beyond 
this,  it  is,  like  any  other  disputed  question  of  fact,  to  be 
determined  by  the  jury,  upon  a  proper  consideration  of  the 
whole  testimony.  His  language  is,  "The  exception  includes 
only  such  breakage  as  care  and  diligence  could  not  prevent ; 
and  the  injury  is  not  within  the  exception,  until  it  is  shown 
that  it  occurred  notwithstanding  the  exercise  of  such  care  and 
diligence.  It  is  not  strictly  accurate  to  say,  that  the  onus  is 
on  the  carrier  to  show,  not  only  that  the  cause  of  loss  was 
within  the  exception,  but  also  that  he  exercised  due  care. 
The  correct  view  is,  that  the  loss  is  not  brought  within  the 
exception,  unless  it  appears  to  have  occurred  without  negli- 
gence on  the  part  of  the  carrier ;  and  as  it  is  for  the  carrier 
to  bring  himself  within  the  exception,  he  must  make  at  least 
a  prima  facie  showing  that  the  injury  was  not  caused  by  his 
neglect." 

This  case  has  been  quoted  with  approbation  in  all  our  later 
decisions. — See  M.  &  0.  Railroad  Co.  v.  Hopkins,  41  Ala.  486 ; 
'Same  v.  Jarboe,  Ib.  644 ;  8.  &  N.  Railroad  Co.  v.  Henlein,  52 
Ala.  696.  In  the  last  case  cited,  BRICKELL,  C.  J.,  says,  "  When 
a  loss  or  injury  happens,  the  onus  probandi  rests  on  the  carrier 
to  exempt  himself  from  liability  ;  for  the  law  imposes  on  him 
the  obligation  of  safety.  The  owner  or  shipper  is  bound  to 
prove  no  more  than  that  the  goods  were  delivered  to  the 
carrier,  and  the  failure  to  deliver  them  safely.  These  facts 
are  prima  facie  evidence  of  negligence  or  misconduct."  Steele 
v.  Townsend,  supra,  is  cited  in  support  of  this ;  and  there 
was  no  intention  to  mar  or  qualify  the  principle  above  de- 
clared. 

The  law  of  this  State,  then,  stands  as  follows :  The  ship- 
per makes  a  prima  facie  case  against  the  carrier,  when  he 
shows  the  goods  were  not  delivered.  This  casts  the  onus  on 
the  carrier,  to  show  that  the  loss  occurred  from  a  danger  of 
the  river,  or  from  fire;  and  he  must  also  prove  a  prima  facie 
case  of  diligence  on  his  part.  This,  of  course,  implies  a 
river-worthy  vessel,  properly  furnished  and  appointed,  com- 
petent and  sufficient  officers  and  crew,  and  care  and  vigilance 
to  prevent  danger,  and  to  avert  it  when  impending.  Any  de- 
ficiency in  the  skill  or  watchfulness  of  the  officers  or  crew,  in 
the  matter  of  their  special  function ;  in  the  apparatus  to  ex- 
tinguish fire,  or  in  its  whereabouts  or  readiness  for  prompt 
present  use,  or  in  prompt  and  vigorous  effort  to  extinguish 


400  SUPEEME   COURT  [Dec.  Term, 

[Grey's  Ex'r  v.  Mobile  Trade  Company.  ] 

a  fire  when  it  originates,  would  fall  short  of  proving  a  prima 
facie  case  of  diligence.  Beyond  these  two  shifting  stages,  our 
decisions  have  declared  no  rule  in  the  matter  of  the  burden 
of  proof.  The  opinion  in  Steele  v.  Toivnsend  was  delivered 
by  an  able  and  prudent  judge,  and  we  adhere  to  it,  believing 
the  principle  to  be  sound. 

7.  What  measure  of  diligence  is  required  of  a  common 
carrier,  to  bring  himself  within  the  exception  found  in  this 
bill  of  lading  ?  Here,  again,  the  authorities,  not  only  are  not 
in  harmony,  but  there  is  a  want  of  precision  in  the  language 
in  which  the  principle  is  often  expressed.  In  Steele  v.  Town- 
send,  supra,  the  expressions  bearing  on  this  question  are,  "that 
discretion  and  care  which  the  law  requires  of  common  carri- 
ers ;"  "  that  due  diligence  and  proper  skill 
were  used  to  avoid  the  accident ;"  "  liability 
for  losses  by  neglect,  which  is  the  liability  of  a  bailee." 

In  New.  Jersey  Steam  Navigation  Company  v.  Merchants' 
Sank,  6  How.  U.  S.  344, 384,  Justice  NELSON  phrases  it,  "want 
of  due  care,  or  gross  negligence."  In  Redfield  on  Carriers, 
§  371,  it  is  said,  "  After  the  presumption  of  negligence  has 
been  established  against  a  carrier  of  passengers,  it  can  only 
be  rebutted  by  showing  that  the  accident  was  the  result  of 
circumstances  against  which  human  prudence  could  not  have 
guarded.  By  this  we  are  to  understand  such  prudence  as 
one  might  have  taken  before  the  occurrence,  and  not  that 
which  afterwards  it  may  be  apparent  would  have  been 
proper."  This,  it  will  be  observed,  relates  to  passengers, 
and  not  to  freight. 

In  2  Greenl.  Ev.  §  219,  speaking  of  goods  received  under  a 
special  acceptance,  and  the  cause  of  loss  claimed  to  be  within 
the  exception,  the  author  says,  the  carrier  must  show,  "  not 
only  that  the  cause  of  the  loss  was  within  the  terms  of  the 
exception,  but,  also,  that  there  was  on  his  part  no  negligence, 
or  want  of  due  care." 

In  Wylde  v.  Pickford,  8  Mees.  &  "Wels.  443,  461,  Baron 
PABKE,  speaking  of  the  liability  we  are  considering,  said,  the 
carrier  is  "  bound  to  use  ordinary  care  in  the  custody  of  the 
goods,  and  their  conveyance  to,  and  delivery  at  their  place 
of  destination,  and  in  providing  proper  vehicles  for  their 
carriage" — See,  also,  Sager  v.  Portsmouth  S.  &  P.  &  E.  R.  B. 
Co.,  31  Maine,  228.  We  might  continue  these  extracts  almost 
indefinitely,  and,  in  almost  every  case,  in  varying  phrase- 
ology. 

The  measure  of  diligence  required  of  bailees,  or  other  per- 
sons to  whom  the  goods  of  others  are  confided,  is  not  always 
the  same.  The  nature  of  the  goods,  whether  easily  destruc- 
tible or  not,  and  the  perils  attending  the  proposed  mode  of 
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transportation,  should  be  taken  into  the  account.  What 
would  be  diligence  of  a  high  order  in  the  handling  of  some 
articles  of  commerce,  would  be  gross  negligence  in  the  hand- 
ling of  others.  Steam,  as  a  motor,  on  the  great  highways  of 
commerce,  has  well-nigh  supplanted  all  other  agencies.  The 
perils  attending  its  use,  when  not  directed  with  vigilance  and 
educated  skill,  are  scarcely  exceeded  by  the  great  benefits 
that  have  resulted  from  its  employment.  An  ignorant  or 
reckless  tampering  with  its  immense  capabilities  is  a  crime 
against  life  and  property,  which  can  scarcely  be  too  loudly 
condemned,  or  too  severely  punished.  It  savors  of  that 
universal  malice,  spoken  of  in  the  books.  And  when,  as  in 
this  case,  there  is  not  only  immense  hazard  in  the  unskillful 
or  negligent  handling  of  the  instrument  of  transportation, 
but  the  peril  is  greatly  increased  by  the  highly  combustible 
quality  of  the  commodity  which  constituted  the  bulk  of  the 
cargo,  a  higher  diligence  and  stricter  vigilance  are  required 
of  those  in  charge.  "  The  bailee  ought  to  proportion  his 
care  to  the  injury  or  loss  which  is  likely  to  be  sustained  by 
any  improvidence  on  his  part." — Story  on  Bailments,  §  15  ; 
Ib.  §  62.  See,  also,  Steamboat  New  World  v.  King,  16  How. 
469,  which  was,  like  this,  the  case  of  a  river  steamboat ;  Shear. 
&  Redf.  Neg.  §§  7,  11,  19,  23. 

In  Davidson  v.  Graham,  2  Ohio  State,  131,  it  is  said :  "The 
common  carrier  has  the  right  to  restrict  his  common-law 
liability  by  special  contract ;  and  this  extends  to  all  losses 
not  arising  from  his  own  neglect,  or  omission  of  duty.  He 
cannot,  however,  protect  himself  by  contract  from  losses  oc- 
casioned by  his  own  fault.  He  exercises  a  public  employ- 
ment, and  diligence  and  good  faith  in  the  discharge  of  his 
duties  are  essential  to  the  public  interests.  He  is  held  to 
extraordinary  diligence — that  is,  that  degree  of  diligence 
which  very  careful  and  prudent  men  take  of  their  own  affairs; 
and  he  is  responsible  for  ah1  losses  arising  from  a  neglect  of 
that  high  degree  of  diligence  enjoined  on  him  by  his  public 
employment." 

In  the  case  of  Baker  v.  Brinson,  9  Rich.  Law,  201,  speak- 
ing of  an  exception  in  the  bill  of  lading,  the  court  said,  "  It 
is  only  necessary  to  bear  in  mind  that  the  character  of  the 
carrier  is  not  changed :  his  liability  only,  to  the  extent  of  the 
exceptions,  is  diminished.  In  all  things  else,  the  very  same 
principles  apply.  Care  and  diligence  are  still  elements  of 
the  contract,  and  '  strict  proof '  is  properly  required  before 
any  exemption  may  be  claimed."  So,  in  Swfadter  v.  Hilliard, 
2  Rich.  286,  306,  the  court  said,  "  The  carrier's  liability  is 
diminished,  to  the  extent  of  the  exception,  but  his  character 
is  not  changed.  He  is  still  a  common  carrier,  so  long  as  any 

(27) 


402  SUPKEME   COURT  [Dec.  Term, 

[Grey's  Ex'r  v.  Mobile  Trade  Company.  ] 

of  the  incidents  and  liabilities  of  that  employment  remain. 
He  is  a  public  carrier  for  hire,  and  the  exception  in  the  bill 
of  lading  does  nothing  more  than  excuse  him  where  the  loss 
has  happened  by  fire  without  fault  or  negligence  on  his  part." 

In  the  case  of  Stlma  &  Meridian  Railroad  Co.  v.  Butts,  43 
Ala.  385,  this  court  said,  "  The  business  of  the  whole  country, 
and  the  vast  necessities  of  commerce,  require  that  these 
means  of  transportation  shall  not  be  abused  to  the  injury  of 
the  citizen.  They  are,  therefore,  held  to  the  strictest  ac- 
countability for  all  losses  occasioned  by  their  neglect  to  dis- 
charge any  of  the  duties  attached  by  law  to  the  office  and 
trust  of  common  carriers." — See,  also,  Williams  v.  Grant,  1 
Conn.  487 ;  Neal  v.  Saunderson,  2  Sm.  &  Mar.  572 ;  Leech  v. 
Baldwin,  5  Watts,  446 ;  Graham  v.  Davis,  4  Ohio  State,  362 ; 
Caldivdl  v.  N.  J.  Steam  Nav.  Co.,  47  N.  Y.  282  ;  2  Greenl.  Ev. 
§  219 ;  Sager  v.  Portsmouth  S.  &  P.  &  E.  Railroad  Co.,  31 
Me.  228  ;  Chamberlain  v.  Ward,  21  How.  548  ;  Clark  v.  Barn- 
ivdl,  12  How.  272;  Rich  v.  Lambert,  Ib.  347. 

In  view  of  the  very  great  necessity  for  skill  and  watchful- 
ness in  the  management  of  steamboats  navigating  our  waters, 
and  carrying  passengers  and  freight  as  a  business,  we  ap- 
prove and  adopt  the  rule  of  diligence  required  in  our  sister 
States  of  Ohio  and  South  Carolina,  and  hold  that  such  com- 
mon carrier,  who  would  excuse  himself  under  the  exception 
found  in  this  bill  of  lading,  must  be  shown  to  have  employed 
"that  degree  of  diligence  which  very  careful  and  prudent 
men  take  of  their  own  affairs."  In  this  we  but  affirm  that 
only  very  careful  and  prudent  men  should  be  placed  in  charge 
of  such  vehicles  of  transportation,  and  that  they  shall  em- 
ploy their  care  and  prudence  actively,  as  such  men  watch 
over  their  own  important  interests  and  enterprises,  of  simi- 
lar magnitude  and  delicacy.  A  more  precise  rule  of  diligence, 
in  such  cases,  we  are  unable  to  lay  down,  as  matter  of  law. 

8.  The  act  of  congress,  entitled  "  An  act  further  to  pro- 
vide for  the  safety  of  the  lives  of  passengers  on  board  of  ves- 
sels propelled  in  whole  or  in  part  by  steam,  to  regulate  the 
salaries  of  steamboat  inspectors,  and  for  other  purposes," 
approved  July  25,1866  (14  Stat.  at  Large,  227),  enacts,  "That 
cotton,  hemp,  hay,  straw,  or  other  easily  ignitible  commod- 
ity, shall  not  be  carried  on  the  decks  or  guards  of  any  steamer 
carrying  passengers,  except  on  ferryboats  crossing  rivers,  and 
then  only  on  the  sterns  of  such  boats,  unless  the  same  shall 
be  protected  by  a  complete  and  suitable  covering  of  canvass, 
or  other  proper  material,  to  prevent  ignition  from  sparks, 
under  a  penalty  of  one  hundred  dollars  for  each  offense." 
The  steamer,  in  the  present  case,  was  carrying  passengers, 
had  on  board  a  large  quantity  of  cotton,  stored  on  its  guards 
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and  lower  decks,  which  was  not  "  protected  by  a  covering  of 
canvass  or  other  material,"  within  the  letter  or  spirit  of  the 
act  of  congress.  The  cotton  was  ignited,  but  not  from 
sparks,  and  the  boat  and  cotton  were  burned  up.  If  there 
had  been,  over  the  cotton,  "  a  complete  and  suitable  covering 
of  canvass,  or  other  proper  material,"  such  as  is  used  on 
steamboats  (called  tarpaulin},  the  cotton  would  not  have  ig- 
nited, and  both  it  and  the  boat  would  have  been  saved.  It 
is  contended  for  appellant,  that  this  failure  to  conform  to  the 
requirements  of  the  act  of  congress  was,  per  se,  negligence, 
which  renders  the  appellee  liable  for  the  cotton.  Against 
this  view  it  is  urged,  that  the  purpose  of  the  enactment  was, 
what  the  title  shows,  "  further  to  provide  for  the  safety  of 
the  lives  of  passengers;"  and  that  it  neither  increases  nor 
diminishes  the  liability  of  the  carrier  in  the  matter  of  freight. 
In  the  case  of  Brown  v.  The  Buffalo  &  State  Line  Railroad 
Co.,  22  N.  Y.  191,  there  was  an  ordinance  of  the  city,  which 
forbade,  under  a  penalty,  "  the  moving  of  locomotives  or  cars 
on  any  portion  of  the  defendant's  railway,  within  the  city,  at 
a  rate  of  speed  exceeding  six  mile's  an  hour."  Plaintiffs  in- 
testate, crossing  the  track  of  the  railroad  on  a  public  street, 
was  struck  and  killed  by  defendant's  train,  which  was  "  mov- 
ing at  a  rate  of  speed  exceeding  six  miles  an  hour."  A  bare 
majority  of  the  court  decided,  "  that  the  simple  act  of  the  de- 
fendant, of  running  the  train  at  a  greater  rate  of  speed  than 
six  miles  an  hour,  unconnected  with  any  actual  negligence, 
involved  the  defendant  in  no  other  consequences  than  the 
payment  of  the  penalty."  DENIO,  SELDEN,  and  CLARKE,  JJ., 
dissented.  In  the  case  of  Fillo  v.  Jones,  43*  N.  Y.  328,  this  case 
was  cited  approvingly,  and  an  opinion  delivered,  not  distin- 
guishable from  the  last  one  in  principle.  In  the  case  of 
Jetter  v.  N.  Y.  &  Harlem  R.  R.  Co.,  41*  N.  Y.  154,  speaking 
of  the  case  from  22  N.  Y.  supra,  the  Court  of  Appeals  said  : 
"  That  case  stands  upon  grounds  altogether  too  doubtful  to 
justify  its  application  to  cases  not  strictly  within  it.  The 
opinion  confounds  all  distinction  between  civil  remedies  and 
criminal  punishments,  and  the  authorities  cited  by  it  go  no 
farther  than  to  hold  that,  when  a  specific  penalty  is  pre- 
scribed by  a  law  forbidding  an  act  not  per  se  criin  mot,  the  act 
is  not  otherwise  punishable  as  a  public  offense.  Ifc  failed  to  re- 
cognize the  axiomatic  truth,  that  every  person,  while  viola- 
ting an  express  statute,  is  a  wrongdoer,  and,  as  such,  is,' ex 
necessitate,  negligent  in  the  eye  of  .the  law ;  and  that  every  in- 
nocent party,  whose  person  is  injured  by  the  act  which  con- 
stitutes the  violation  of  the  statute,  is  entitled  to  a  civil 
remedy  for  such  injury,  notwithstanding  any  redress  the 
public  may  have." 
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In  Shear.  &  Eedf.  on  Negl.  §  484,  it  is  said  :  "  Certain  pre- 
cautions are  required  of  railroad  companies,  by  statutes  or 
local  ordinances,  and  enforced  by  the  imposition  of  penalties 
for  their  neglect ;  such,  for  example,  as  a  limitation  of  speed 
in  certain  places,  a  requirement  that  a  bell  shall  be  rung  on 
approaching  a  highway,  &c.  These  regulations  being  clearly 
intended  for  the  protection  of  travellers,  it  would  seem 
natural  to  suppose,  that  any  -violation  of  them  should  be 
deemed  culpable  negligence,  in  an  action  brought  by  a  trav- 
eller ;  and  so  it  is  generally  held."  Speaking  of  the  case  of 
Brown  v  Buffalo,  dec.,  R.  R.  Co.,  supra,  the  same  authors  said  : 
"  We  do  not  think,  however,  that  this  decision  will  be  fol- 
lowed in  any  other  State  ;  and  we  doubt  whether  it  will  long 
be  adhered  to  even  in  New  York." — See,  also,  Liddy  v.  St. 
Louis  R.  R.  Co.,  40  Mo.  506. 

In  Langhqff  v.  Mihoaukee  &  P.  Du  Chn.  Railway  Co.,  19 
Wise.  489,  it  was  adjudged,  against  the  railroad  company, 
that  "  the  fact  that  the  speed  [of  the  train]  was  unlawful, 
must  be  considered  in  determining  the  question  of  negli- 
gence." To  the  same  effect  is  Blannier  v.  L.  &  Y.  Railiuay 
Co.,  8  Court  of  Exchequer,  283. 

We  do  not  think  the  case  of  Broivn  v.  Buffalo,  &c.,  R.  R.  Co., 
22  N.  Y.,  can  be  supported  on  principle,  and  we  can  not  fol- 
low it.  In  that  case,  the  controlling  purpose  of  the  ordinance, 
no  doubt,  was  a  better  protection  to  human  life,  by  prevent- 
ing the  surprise  and  danger  which  a  rapid-moving  train 
might  cause  to  persons  in  a  city,  whose  business  or  pleasure 
caused  them  to  cross  the  railroad  tracks.  The  death  of  Mr. 
Brown  was  the  direct,  immediate  consequence,  and  the  very 
result  which  the  ordinance  was  intended  to  prevent.  No  rule 
of  law  is  better  settled,  than  that  the  violator  of  both  the 
letter  and  spirit  of  a  statute  is  amenable  to  any  person  who 
is  injured  proximately  by  such  violation,  if  the  injury  be 
within  the  mischief  intended  to  be  prevented.  Such  was  the 
case  in  Brown  v.  Buffalo,  &c.,  R.  R.  Co.,  supra,  and  we  are 
not  surprised  it  did  not  give  satisfaction. — See  Fawcett  v. 
York,  &c.,  H.  R.  Co.,  2  Eng.  L.  &  Eq.  289  ;  McCall  v.  Cham- 
berlain,  13  Wis.  637  ;  Corwin  v.  N.  Y.  &  Erie  R.  R.  Co.,  3 
Kernan,  42. 

But  this  ^linciple  does  not  fully  meet  the  wants  of  the 
present  case.  The  act  of  congress  of  July  25,  1866,  was  ex- 
pressly designed  for  "  the  safety  of  the  lives  of  passengers ;" 
and  property  destroyed  is  the  gravamen  of  the  present  suit. 
We  have,  then,  the  case  of  the  violation  of  a  statute,  intended 
for  the  protection  of  life,  the  immediate,  proximate  conse- 
quence of  which  violation  is  the  loss  of  property.  Is  the 
violator  of  such  statute  responsible  civilly  for  the  damage  ? 
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In  Waring  v.  Clark,  5  How.  U.  S.  441,  465,  it  is  said :  "  Sig- 
nal lights  at  night  are  a  proper  precaution,  conducing  to  the 
safety  of  persons  and  property.  The  neglect  of  it,  or  of  any 
other  requirement  of  the  statute,  subjects  the  masters  and 
owners  of  steamboats  .to  a  penalty  of  two  hundred  dollars, 
which  may  be  recovered  by  suit  or  indictment.  But,  be- 
sides the  penalty,  if  such  neglect  or  disobedience  of  the  law 
shall  be  proved  to  exist,  when  injury  shall  occur  to  persons 
or  property,  it  would  throw  upon  the  master  and  owner  of  a 
steamboat,  by  whom  the  law  has  been  disregarded,  the  bur- 
den of  proof  to  show  that  the  injury  done  was  not  the  conse- 
quence of  it." — See,  also,  N.  J.  Steam  Nav.  Co.  v.  Merchants' 
Bank,  6  How.  U.  S.  344,  a  very  interesting  case. 

In  the  case  of  Remvick  v.  N.  Y.  Cen.  R.  R.  Co.,  36  N.  Y. 
132,  the  statute  required  the  ringing  of  a  bell  on  trains,  while 
approaching  and  crossing  highways.  The  court  said  :  "  If 
no  signal  was  given,  from  the  train,  of  its  approach  to  the 
crossing  where  the  injury  occurred,  either  by  the  ringing  of 
the  bell,  or  the  sounding  of  the  whistle,  the  defendants  are 
chargeable  with  negligence." 

The  case  of  Wakefield  v.  Conn.  &  Passumpsic  Rivers  R.  R. 
Co.,  37  Verm.  330,  .was  very  peculiar  in  its  circumstances. 
The  statute  required  that,  "  on  every  locomotive  engine,  the 
bell  shall  be  rung,  or  the  steam  whistle  blown,  at  least  eighty 
rods  from  the  place  where  the  railroad  shall  pass  any  road 
or  street  on  the  same  grade,  and  the  ringing  or  blowing  shall 
be  continued  until  the  engine  shall  have  passed  such  cross- 
ing." Plaintiff,  in  a  vehicle  drawn  by  horses,  had  crossed 
the  track,  and  was  travelling  the  road,  parallel  with  the  rail- 
road track,  about  thirty  rods  from  the  crossing,  when  a  train, 
approaching  from  the  opposite  direction,  first  blew  its 
whistle,  about  five  rods  from  the  plaintiff,  and  thirty  or  forty 
rods  from  the  crossing.  Plaintiff's  horses  took  fright,  broke 
from  his  control,  and,  getting  loose  from  the  vehicle,  returned 
to  the  crossing,  and  were  injured  by  the  train.  The  argu- 
ment was,  that  if  the  whistle  had  been  sounded  eighty  rods 
from  the  crossing,  the  plaintiff  could  have  kept  his  horses 
under  control,  and  thus  avoided  the  injury.  The  court  said  : 
"  Two  questions  are  made  in  this  case,  under  this  provision 
of  the  statute :  1st.  Whether  the  plaintiff,  having  passed 
the  crossing,  and  got  some  thirty-five  rods  from  it,  on  his 
way,  before  the  engine  arrived  at  the  place  prescribed,  may 
insist  upon  having  the  bell  rung,-  or  whistle  blown,  as  upon  a 
duty  due  to  himself.  It  seems  plain  that  the  purpose  of  the 
law  is  to  secure  as  much  safety  as  could  be  done  by  notice  of 
the  approach  of  an  engine,  against  accidents  at,  and  by  rea- 
son of  such  crossing.  While  such  accidents  are,  in  the  main, 
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likely  to  happen  to  persons  approaching,  and  about  passing 
such  crossing,  yet  they  are  not  confined  to  such  persons. 
And  we  think  it  would  be  an  unwarrantable  restriction  of 
this  provision  of  the  statute,  to  hold  that  the  duty  thereby 
imposed  has  reference  only  to  persons  approaching,  or  in  the 
act  of  passing  the  crossing.  In  our  judgment,  that  duty  exists 
in  reference  to  all  persons  who,  being  lawfully  at,  or  in  the 
vicinity  of  a  crossing,  may  be  subjected  to  accident  and  in- 
jury by  the  passing  of  engines  at  that  place." 

In  Wilson  v.  Pres.  &  Dir.  Siisquehanna  Turnpike  Co.,  21 
Barbour,  68,  the  court  said,  "If  there  was  a  failure  on  the 
part  of  the  defendant  to  comply  with  an  express  require- 
ment of  the  statute,  either  as  to  the  width  of  the  road,  or 
the  mode  of  its  construction,  and  a  person  travelling  over  it 
sustained  an  injury  in  consequence  of  such  omission,  the 
defendant  is  responsible,  unless  it  appears  that  the  plaintiff 
could  have  avoided  the  injury  by  the  exercise  of  ordinary 
care  and  prudence.  *  *  The  omission  to  comply  with  the 
statutory  requirement  is  a  nuisance,  for  which  a  party,  in- 
jured without  negligence  on  his  part,  may  claim  damages." 

In  Shearm.  &  Eedf.  on  Neg.  §  13a,  it  is  said,  "If  a  railroad 
company  is  required  by  law  to  fence  its  track,  to  ring  bells, 
or  to  give  other  warnings  of  danger ;  or,  if  one  building  a 
wall  is  required  to  make  it  of  a  certain  thickness ;  or  if  ob- 
structions to  a  street  are  prohibited ;  a  violation  of  any  of 
these  legal  regulations  is  sufficient  evidence  of  negligence." 

In  Dale  v.  Hall,  1  Wils.  Eep.  281,  LEE,  Ch.  J.,  said,  "Every 
thing  is  a  negligence  in  a  carrier  or  hoyman,  that  the  law 
does  not  excuse." — See,  also,  G.  &  C.  Union  R.  R.  Co.  v. 
Dill,  22  HI.  264 ;  G.  B.  &  Q.  R.  R.  Co.  v.  Triplett,  38  111.  482 ; 
A.  &  S.  It.  R.  Co.  v.  McElmurry,  24  Geo.  75 ;  Ernst  v.  Hud- 
son River  R.  R.  Co.,  35  N.  Y.  9,  35  ;  Corivin  v.  N.  Y.  &  E.  R. 
R.  Co.,  3  Ker.  42  ;  McCall  v.  Chamberlain,  13  Wis.  637  ;  Faw- 
cett  v.Y.  &  N.  M.  R.  R.  Co.,  2  Eug.  L.  &  Eq.  289;  James  B. 
Wright  v.  M.  &  M.  R.  R.  Co.,  4  Allen,  283 ;  Linfidd  v.  0.  C. 
R.  R.  Corp.,  10  Cush.  562. 

In  Shearman  &  Eedf.  on  Negligence,  §  344,  it  is  stated,  as  a 
general  rule,  "that  one  who  sustains  a  special  and  particular 
injury  from  an  unlawful  act,  prejudicial  to  the  public,  may 
maintain  an  action  for  his  own  special  injury."  So,  in  1 
Addison  on  Torts,  241,  it  is  said,  "Whenever  a  special  or  par- 
ticular damage  is  sustained  by  a  private  individual,  from  a 
public  nuisance,  an  action  for  damages  is  maintainable." 
Crommelin  v.  Coxe,  30  Ala.  318;  Loftin  v.  McLemore,  1 
Stew.  133. 

It  is  a  fmiliar  principle  of  criminal  law,  that  one  who,  in 
the  commission  of  a  crime,  or  even  of  a  trespass,  by  misad- 
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venture,  and  without  intention,  inflicts  a  personal  injury  on 
another,  is  liable  criminally  for  the  latter  act,  the  grade  of 
his  guilt  being  measured  by  the  grade  of  the  crime  or  offense 
he  was  knowingly  committing.  Thus,  an  offender  who,  in 
the  commission  of  an  independent  felony,  accidentally  com- 
mits a  homicide,  is  adjudged  guilty  of  murder.  If  he  had 
been  committing  a  misdemeanor,  or  trespass,  and  had  slain 
another  by  misadventure,  this  would  have  been  manslaughter. 
In  such  cases,  the  guilt  of  the  offense  intended  is  transferred 
to  the  injurious  act  done,  and  the  gravity  of  the  one  deter- 
mines the  magnitude  of  the  other. — 2  Whar.  Amer.  Cr.  Law, 
§§  997-8-9,  933,  965  ;  McManus  v.  The  State,  36  Ala.  285. 

It  might  be  argued  that,  inasmuch  as  steamboats,  carrying 
passengers,  were,  under  the  act  of  congress  of  July  25,  1866, 
required  to  protect  cotton  and  other  combustible  freights  by 
a  complete  covering,  this  would  operate  an  inducement  to 
ship  cotton  on  boats  that  carried  passengers,  rather  than  on 
those  that  simply  carried  freights.  We  prefer,  however,  to 
base  our  opinion  on  other  and  broader  grounds.  Governed 
by  the  principles  above  declared,  and  by  the  analogies  of 
the  law,  we  hold,  that  the  appellee,  in  running  its  boat  in 
palpable  disregard  of  the  act  of  congress,  as  to  a  complete 
covering  of  the  cotton,  rendered  itself  accountable  for  the 
damage  which  resulted  to  the  appellee,  the  same  being  man- 
ifestly a  direct  consequence  of  such  disregard  of  the  statute. 

9.  It  is  contended,  however,  that  because  the  act  of  con- 
gress of  July  25,  1866,  was  expressly  repealed  by  the  act 
approved  February  28,  1871  (16  U.  S.  Statutes  at  Large,  440), 
which  repeal  was  before  this  case  was  tried  in  the  Circuit 
Court,  the  present  action,  so  far  as  it  rests  on  that  statute,  is 
in  the  nature  of  a  suit  for  a  penal  liability,  and  must  fall 
with  it.  But  this  is  not  a  penal  action,  nor  a  suit  in  the 
nature  of  a  penal  action.  It  is  a  suit  to  recover  damages, 
which  resulted  to  the  plaintiff,  from  the  failure  of  the  de- 
fendant to  conform  to  the  requirements  of  an  act  of  congress. 
The  failure  and  consequent  loss  fixed  the  charge  of  negli- 
gence upon  the  carrier,  and  denied  to  him  the  defensive  pro- 
tection, reserved  in  the  bill  of  lading,  against  loss  by  fire. 
The  loss,  then,  in  the  eye  of  the  law,  was  the  result  of  negli- 
gence ;  because  a  violation,  by  a  common  carrier,  of  a  duty 
enjoined  by  law,  is  negligence.  A  subsequent  repeal  of  the 
statute  cannot  convert  negligence  into  diligence.  In  ' ' 
v.  Armstrong,  at  December  term.  1875,  we  considered  a  ques- 
tion similar  to  this ;  and  then  held  that  the  repeal  of  a  statute, 
which  enjoined  a  duty,  did  not  purge  the  taint  in  a  contract, 
made  while  the  statute  was  in  force,  and  in  disregard  of  its 
terms. 
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Many  of  the  rulings  of  the  Circuit  Court  were  not  in  har- 
mony with  the  principles  we  have  declared.  "We  deem  it 
unnecessary  to  point  them  out. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the 
cause  remanded. 


Janney  v.  Buell  and  Wife. 

Bill  in   Equity    to  subject     Wifes    Lands    to    Judgment  for 
Necessary  Family  Supplies. 

1.  Jurisdiction  of  equity,  in  absence  of  adequate  legal  remedy. — At  common 
law,  there  was  an  appropriate  remedy  for  the  enforcement  of  every  right :  and 
if  there  was  no  adequate  legal  remedy,  the  court  of  chancery  supplied   the 
defect.     But  this  principle  applies  only  to  common-law  rights,   and  does  not 
extend  to  rights  created  by  statute,  for  the  enforcement  of  which  the  statute 
itself  provides  a  specific  though  inadequate  remedy. 

2.  Wife's  statutory  separate  estate ;   liability  for  necessaries,   and  how  en- 
forced.— When  a  debt  for  necessaries,  or  "articles  of  comfort  and  support  of  the 
household"  (Kev.  Code,  §§  2376-7),  has  been  reduced  to  judgment  before  a 
justice  of  the  peace,  in  an  action  against  the  husband  alone,  and  an  execution 
thereon  Las  been  returned  not  satisfied,  the  statute  has  provided  no  remedy  by 
which  the  wife's  lands  may  be  subjected  to  its  payment;  and  a  court  of  equity 
has  no  power  to  supply  this  defect. 

APPEAL  from  the  Chancery  Court  at  Montgomery. 

Heard  before  the  Hon.  H.  AUSTILL. 

The  bill  in  this  case  was  filed  by  the  appellant,  on  the  8th 
February,  1873,  and  sought  to  subject  a  certain  house  and 
lot  in  the  city  of  Montgomery,  alleged  to  belong  to  Mrs.  Sallie 
A.  Buell,  one  of  the  defendants,  as  her  statutory  separate  estate, 
to  the  payment  of  a  judgment  which  the  complainant  had  ob- 
tained, before  a  justice  of  the  peace,  against  James  Buell, 
her  husband  and  co-defendant ;  on  the  ground  that  the  judg- 
ment was  founded  on  a  debt  for  necessaries,  for  which  the 
wife's  statutory  separate  estate  was  liable,  and  the  complain- 
ant could  not  subject  it  at  law,  although  an  execution  on  his 
judgment  had  been  returned  not  satisfied.  The  chancellor 
sustained  a  demurrer  to  the  bill,  for  want  of  equity,  and  his 
decree  is  now  assigned  as  error. 

E.  P.  MOKRISSETT,  for  appellant. — The  statute  makes  the 
wife's  statutory  separate  estate  liable  for  necessaries  fur- 
nished to  the  family,  but  provides  no  mode  by  which  that 

liability  may  be  enforced  in  such  a  case  as  this.     The  appel- 
Yoi*.  i/v. 


OF  ALABAMA.  409 

[Janney  v,  Buoll  and  Wife.  ] 

lant  has  an  undisputed  claim,  which  he  has  reduced  to  judg- 
ment, and  an  adjudicated  lien  upon  specific  property  ;  but  he 
is  without  remedy  at  law  to  enforce  his  lien,  or  to  collect  his 
debt.  It  is  one  of  the  fundamental  functions  of  equity  to 
supply  such  a  casus  omissus  in  the  general  law.  Equity  will  in- 
tervene, and  afford  relief,  whenever  there  is  not  an  adequate 
remedy  at  law,  or  when  the  remedy  at  law  is  not  plain  and 
well  ascertained. — Teake  v.  Russell,  2  Stew.  420;  Bynum  v. 
Skdge,  I  Stew.  &  P.  135 ;  Ellis  r.  Bibb,  2  Stew.  78 ;  3  Ala. 
406 ;  17  Ala.  675 ;  Newdigate  v.  Lee,  9  Dana,  117 ;  Wisioall  v. 
Sampson,  14  Howard,  52 ;  2  Dana,  480.  Chancery  has  juris- 
diction to  subject  the  common-law  separate  estate  of  the 
wife  to  the  payment  of  her  debts. — 4  Porter,  44 ;  17  Ala.  797 ; 
19  Ala.  616 ;  34  Ala.  535.  The  original  jui'isdiction  of  equity 
is  not  affected  by  statutes  conferring  jurisdiction  on  other 
courts,  unless  the  statute  contains  prohibitory  words. — Owen 
v.  Slatter,  26  Ala.  547 ;  Brewer  v.  Br.  Bank,  24  Ala.  439 ;  Wai- 
dron,  Isley  &  Co.  v  Simmons,  28  Ala.  629. 

HERBERT  &  MUJIPHEY,  contra,  cited  Carte)-  v.  Wann,  45 
Ala.  343. 

BBICKELL,  C.  J. — The  appellees  are  husband  and  wife, 
residing  in  this  State,  and  the  wife  has  a  statutory  separate 
estate  in  lands.  The  appellant  has  a  debt,  the  consideration 
of  which  is  necessaries,  or  "  articles  of  comfort  and  support 
of  the  household,  suitable  to  the  degree  and  condition  in  life 
of  the  family,  and  for  which  the  husband  would  be  responsi- 
ble at  common  law."  For  this  debt,  in  an  action  against  the 
husband  alone,  the  appellant  recovered  judgment  before  a 
justice  of  the  peace,  on  which  execution  was  issued,  and 
returned  not  satisfied.  Thereupon,  the  appellant,  under  the 
statute  (B.  C.  §  2377),  moved  the  justice  for  an  order  of  sale 
of  the  wife's  separate  estate.  The  motion  was  heard,  and  the 
justice  adjudged  the  wife  had  a  statutory  separate  estate  in 
certain  lots,  situated  in  the  city  of  Montgomery,  liable  to  the 
satisfaction  of  the  judgment.  The  justice  not  having  juris- 
diction to  order  a  sale  of  the  lots,  or  to  certify  the  proceed- 
ings to  the  Circuit  Court  for  an  order  of  sale,  the  bill  is  filed 
by  the  appellant,  to  obtain  from  the  Chancery  Court  a  decree 
of  sale.  A  demurrer  was  interposed,  the  substantial  ground 
of  which  is,  that  a  court  of  equity  is  without  jurisdiction  in 
the  premises.  The  demurrer  wa,s  sustained,  and  from  the 
decree  sustaining  it  this  appeal  is  taken. 

The  statute  subjects  a  wife's  statutory  estate  to  liability 
"  for  all  contracts,  for  articles  of  comfort  and  support  of  the 
household,  suitable  to  the  degree  and  condition  in  life  of  the 
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family,  and  for  which  the  husband  would  be  responsible  at 
common  law."  The  remedy  for  the  enforcement  of  the  lia- 
bility is  by  action  at  law  against  the  husband  alone,  or  against 
the  husband  and  wife  jointly.  If  the  suit  is  against  the 
husband  alone,  judgment  obtained,  and  execution  thereon 
returned  not  satisfied,  by  motion  to  the  court,  an  order  of  sale 
of  the  statutory  separate  estate  may  be  granted.— R.  C. 
§§  2376-77. 

The  statute,  as  to  the  liability  of  the  wife's  estate,  creates 
a  right  having  no  existence  at  common  law.  The  right  arises 
from  the  consideration  of  the  contract,  without  regard  to  the 
agency  of  its  creation.  The  contract  may  have  been  made 
in  the  absence  of  the  wife,  without  her  knowledge,  and 
against  her  consent,  express  or  implied ;  yet,  if  it  is  for  neces- 
saries, such  as  the  husband  at  common  law  would  be  charged 
with  in  invitum,  the  separate  estate  of  the  wife  is  liable  for 
its  payment.  The  liability  is  a  charge  on  the  estate,  not  on 
the  wife  personally,  and  not  affecting  any  other  estate  than 
that  which  the  wife  may  own  at  the  time  the  contract  is 
made,  and  which  exists  at  the  time  the  proceeding  is  taken 
to  subject  it. — Havisies  v.  Stoddart,  32  Ala.  599 ;  Childress  v. 
Mann,  33  Ala.  206;  Durden  v.  Me  Williams,  31  Ala.  438;  Ben- 
der v.  Meyer,  at  present  term.  At  common  law,  the  wife's  equi- 
table estate  was  not  liable  for  necessaries  supplied  the  family, 
in  the  absence  of  a  promise  by  her  to  pay  for  them. —  Gunn  v. 
Samuels,  33  Ala.  201. 

It  is  a  fixed  principle  of  the  common  law,  that  if  a  right 
exists,  an  appropriate  remedy  for  its  enforcement  necessarily 
follows  as  an  incident.  This  is  true,  however,  only  of  com- 
mon-law rights ;  and  of  these  it  is  equally  true,  as  a  general 
proposition,  if  there  is  not  an  adequate  remedy  at  law,  a 
court  of  equity  will  intervene  to  correct  the  deficiency,  and 
grant  appropriate  relief.  But,  if  a  statute  creates  a  new 
right,  and  provides  a  specific  remedy,  that  remedy  is  exclu- 
sive.— Sedg.  on  Stat.  &  Cou.  Law,  343  ;  St.  Pancras  v.  Batter- 
bury,  2  Com.  Bench  (N.  S.)  477.  The  mode  of  enforcing  the 
statutory  liability  of  the  wife's  separate  estate  has  hereto- 
fore been  declared  exclusive  at  law. — Rogers  v.  Brazeale,  34 
Ala.  512 ;  Carter  v.  Wann,  45  Ala.  343.  The  death  of  hus- 
band or  wife  renders  the  pursuit  of  the  statutory  mode  im- 
possible, and,  at  law,  prevents  all  redress.  Whether  a  court 
of  equity  would  have  jurisdiction,  redress  in  the  statutory 
mode  not  being  possible,  has  not  been  heretofore  decided. 
The  justice  was  certainly  without  jurisdiction  to  order  a  sale 
of  the  lands,  and  he  had  no  authority  to  certify  the  proceed- 
ings to  the  Circuit  Court,  that  an  order  of  sale  from  that 

court  might  issue.     The  case  is  simply  one  for  which  the 
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statute  has  not  provided ;  and  the  courts  are  powerless  to 
extend  the  statutory  remedy. 

The  inadequacy  of  legal  remedies,  when  there  is  an  acknowl- 
edged right,  is  often  a  ground  of  equitable  jurisdiction.  The 
jurisdiction  of  a  court  of  equity  is  as  well  defined,  and  as 
clearly  limited,  as  that  of  a  court  of  law.  Neither  a  court  of 
law,  nor  a  court  of  equity,  can  substitute  another  and  differ- 
ent remedy  for  the  one  a  statute  creating  a  right  may  pre- 
scribe, or  apply  the  statutory  remedy  to  cases  not  within  the 
letter  or  spirit  of  the  statute.  There  are  wrongs  which 
neitherfa  court  of  law  nor  a  court  of  equity  can  relieve.  It 
was  long  ago  remarked  by  Lord  TALBOT,  "  There  are  instan- 
ces, indeed,  in  which  a  court  of  equity  gives  remedy,  where 
the  law  gives  none  ;"  and  added,  "  but,  where  a  particular 
remedy  is  given  by  law,  and  that  remedy  is  bounded  and 
prescribed  by  particular  rules,  it  would  be  very  improper  for 
this  court  to  take  it  up  where  the  law  leaves  it,  and  extend  it 
further  than  the  law  allows." — 1  Story's  Eq.  §  61.  And  in 
this  case  it  would  be  improper  for  a  court  of  equity  to  take 
jurisdiction  to  correct  the  deficiency  of  the  remedy  the  stat- 
ute prescribes  to  enforce  the  right  it  creates.  The  legisla- 
ture did  not  extend  the  remedy  to  the  case  -  of  a  judgment 
rendered  by  a  justice  of  the  peace  against  the  husband  alone, 
when  a  sale  of  the  wife's  real  estate  becomes  necessary  for 
its  satisfaction.  Without  legislation,  there  can  be,  in  such 
case,  no  redress. 

The  decree  of  the  chancellor  is  affirmed. 


Lehman,  Durr  &  Co.  v.  Bibb. 

Trover  for  Conversion  of  Cotton  Bales. 

1.  Sufficiency  of  exception  to  refusal  of  c.haraes  asked. — When  the  bill  of  excep- 
tions states  that    "  the  defendants  requested  the  conrt  to  give  each  of  the  tol- 
lowing  charges  in  writing,"  setting  them  out,   "  but  the  court  refused  to  givo 
either  of  said  charges,  and  to  such  refusal  the  defendants  excepted,"  the  excep- 
tion brings  up  for  revision  the  refusal  of  each  one  of  the  charges,  as  if  a  sep- 
arate exception  had  been  reserved  to  each. 

2.  When  misrepresentations  do  not  constitute  fraud.— A.  misrepresentation  by 
the  transferree  and  holder  of  a  note  given  for  rent,  asserting  a  legal  right  in 
himself  to  enforce  the  landlord's  statutory  .remedies  for  its  collection  as  against 

%  sub-tenant,  if  honestly  made,  is  not  a  fraud  which  will  vitiate  a  sottli'im- 
tween  tho  parties  as  to  their  legal  rights,  made  under  this  mutual  mistake. 

APPEAL  from  the  Circuit  Court  of  Montgomery. 
Tried  before  the  Hon.  JAMES  Q.  SMITH. 
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This  action  was  brought  by  Allen  Bibb  and  Lindsay  Bibb 
against  Lehman,  Durr  &  Co.,  warehouse-men  in  the  city  of 
Montgomery,  to  recover  damages  for  the  conversion  of  two 
bales  of  cotton,  which  the  defendants  had  received  for  stor- 
age from  one  Marx,  and  which  the  plaintiffs  claimed  and 
demanded  of  them.  The  errors  assigned  are,  several  charges 
given  by  the  court  below  at  the  instance  of  the  plaintiffs,  and 
the  refusal  of  several  charges  asked  by  the  defendants. 

SAYKE  &  GRAVES,  for  appellants,  cited  Toivnsend  &  Milliken 
v.  Coides,  31  Ala.  428 ;  Lehman,  Durr  &  Co.  v.  Shackdford, 
50  Ala.  437;  Munroe  v.  Pritchelt,  16  Ala.  789. 

SANFOED  &  MOSES,  contra. — The  exception  to  the  refusal 
of  the  charges  asked  is  general,  and  not  available  to  the 
appellants  unless  all  those  charges  are  correct. — McGehee  v. 
The.  State,  52  Ala.  224.  On  the  legal  questions  presented 
by  the  charges  given  and  refused,  the  rulings  of  the  court 
were  correct. — Foster  v.  Westmoreland,  52  Ala.  223 ;  Lehman, 
Durr  &  Co.  v.  Shackdford,  50  Ala.  437 ;  Kerr  on  Fraud  and 
Mistake,  90,  400,  401,  and  authorities  there  cited. 

MANNING,  J. — The  bill  of  exceptions  sets  forth,  among 
other  things,  that  appellants,  who  were  defendants  in  the 
court  below,  asked  the  court,  at  the  trial  of  this  cause,  to 
give  "each"  of  four  several  charges  requested  in  writing,  to 
the  jury;  "but  the  court  refused  to  give  either  of  said 
charges,  and  to  such  refusal  the  defendants  excepted."  We 
are  of  opinion  that  this  brings  up  for  consideration  each  of 
said  charges  severally. 

The  action  (trover)  was  brought  to  recover  damages  for 
the  conversion  of  two  bales  of  cotton,  which  one  Marx  had 
bought,  and  put  in  the  warehouse  of  defendants,  as  his  prop- 
erty. The  cotton  had  been  raised  by  the  plaintiffs,  on  land 
which  one  Basil  had  sub-let  to  them,  after  himself  having 
taken  a  lease  of  it  from  the  owner,  and  executed  his  note  for 
the  rent  to  the  latter ;  to  secure  payment  of  which  rent,  the 
statute  gave  a  lien,  called  the  "landlord's  lien,"  on  the  crops 
that  should  be  raised  on  the  land  that  year,  and  a  right  to 
an  attachment  to  enforce  the  lien.  The  landlord  having 
transferred  this  rent  note  to  Marx,  he,  claiming  to  be  entitled 
to  the  benefit  of  the  landlord's  lien,  went  to  plaintiffs  on  the 
premises,  to  make  an  arrangement  about  the  payment  of  this 
note  of  their  lessor,  Basil.  Marx  threatened,  if  no  arrange- 
ment was  agreed  on,  that  to  secure  payment  of  the  rent  note, 
he  would  have  an  attachment  levied  on  the  crop  of  the  plain- 
tiffs. In  the  end,  they  consented  to  give  up  to  him  two  bales 
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of  their  crop  of  cotton,  and  he  accepted  them  in  discharge  of 
his  claim  against  their  crops.  These  were  the  bales  that 
were  delivered  to  defendants,  and  are  the  subject  of  this  suit. 
There  was  testimony,  about  the  circumstances  of  the  trans- 
action, which  it  is  not  necessary  for  us  to  notice  here ;  since 
it  is  for  the  jury  to  decide,  and  not  this  court,  whether  Marx 
perpetrated  any  fraud  on  the  plaintiffs  or  not.  The  instruc- 
tions to  the  jury  that  were  asked  and  refused,  concerned  the 
duty  of  the  jury  in  determining  whether  or  not  such  fraud 
had  been  practiced ;  and  as  the  court  was  requested  to  give 
to  the  jury  each  of  these  charges,  and  refused  to  give  either 
of  them,  if  any  one  ought  to  have  been  given,  the  judgment 
must  be  reversed. 

After  the  delivery  of  the  two  bales  to  Marx,  this  court 
decided,  in  Foster  v.  Westmoreland  (52  Ala.  223),  that  the 
landlord's  lien,  and  right  to  an  attachment,  did  not  pass  by 
the  transfer  of  the  rent  note  to  his  transferree.  The  law  in 
this  respect  has  been  since  changed  by  statute.  Without 
going  into  an  analysis  of  the  several  charges  that  were  asked 
and  refused,  we  are  of  opinion,  that  the  third  one  should 
have  been  given.  It  involves  the  proposition,  that  a  misrep- 
resentation by  Marx  of  his  legal  right,  as  transferree  of  the 
rent  note,  to  attach  the  crops  of  the  plaintiffs,  honestly  made, 
in  the  belief  on  his  part  that  he  had  such  right,  was  not  a 
fraud  which  would  set  aside  a  settlement  made  in  the  mutual 
mistake  of  the  parties  on  this  subject.  As  a  general  propo- 
sition this  is  true. — See  Townsend  v.  Cowles,  31  Ala.  428. 
The  defendants  were  entitled  to  the  benefit  of  having  the 
jury  instructed  accordingly. 

For  this  error,  the  judgment  must  be  reversed,  and  the 
cause  remanded. 


Perry  v.  New  Orleans,  Mobile  &  Chat- 
tanooga Railroad  Company. 

Sill  in  Equity  for  Injunction  against  Railroad  Company. 

1.  State  police  power  over  public,  streets  of  cily ;  to  what  tines  streets  may  be 
applii'd. — The  public  streets  of  an  incorporated  city  or  town,  whether  dedicated 
by  the  owners  of  the  fee,  or  acquired  in  the  exercise  of  the  right  of  eminent 
domain,  are  subject  to  the  sovereign  police  power  of  the  State  ;  and  the  legis- 
lature may.  by  express  enactment,  authorize  a  railroad  company  to  lay  its  truck 
across  or  through  them  ;  but,  where  the  streets  have  been  dedicated  to  the 
public  as  highways,  the  ultimate  fee  remaining  in  the  original  owners  of  the 
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soil,  tbe  municipal  corporation  can  not,  in  the  absence  of  express  legislative 
authority,  allow  them  to  be  used  for  that  purpose  by  a  railroad  company,  to 
the  injury  of  the  succeeding  proprietors  of  the  adjacent  lands. 

•2.  Railroad  charter ;  not  judicially  noticed. — The  charter  of  an  incorporated 
railroad  company  is  a  private  statute,  of  which  the  courts  can  not  take  judicial 
notice  ;  and  in  the  Chancery  Court,  it  must  be  pleaded  as  well  as  proved, 
although  the  statute  (Rev.  Code,  §  2698)  dispenses  with  the  necessity  of  plead- 
ing it  specially  in  the  courts  of  law. 

3.  Certainty  requisite  in  allegations. — An  averment,  in  a  bill  iu  chancery,  that 
the  passage  of  a  municipal  ordinance  was  procured  by  bribery,  not  specifying 
the  names  of  the  officers  bribed,  nor  the  sums  paid  or  promised,  is  not  suffi- 
ciently definite  and  certain  on  demurrer. 

APPEAL  from  the  Chancery  Court  of  Mobile. 

Heard  before  the  Hon.  A.  W.  DILLARD. 

The  original  bill  in  this  case  was  filed  on  the  17th  Decem- 
ber, 1870,  by  Nelson  W.  Perry  and  others,  owners  of  city  lots 
in  Mobile  fronting  on  Commerce  street,  on  behalf  of  them- 
selves "  and  such  other  persons  as  may  associate  themselves 
herein,  having  a  common  interest  in  the  rights  hereinafter 
named,"  against  the  New  Orleans,  Mobile  <fe  Chattanooga 
Kailroad  Company,  a  corporation  created  in  Alabama  by  an 
act  of  the  legislature  approved  November  24,  1866,  and  re- 
enacted,  with  amendments,  on  the  l'2th  August,  1868 ;  and 
sought  to  enjoin  and  restrain  the  said  railroad  corporation 
from  laying  its  track  and  running  its  cars  through  and  along 
Commerce  street,  as  it  was  proceeding  to  do  under  authority 
conferred,  or  supposed  to  be  conferred,  by  an  ordinance  of 
the  municipal  corporation  of  the  city  of  Mobile.  The  mate- 
rial averments  of  the  bill  are  the  following : 

"Tour  orators  have  a  clear  and  undisputed  title  to  their 
said  lots  and  buildings,  properly  recorded,  extending  back  to 
the  grants  from  the  Spanish  government,  and  the  confirma- 
tion of  the  same  by  acts  of  congress  of  the  United  States  in 
the  years  1819  and  1823 ;  and  have  been  in  possession  of  the 
same,  under  such  title,  for  more  than  ten  years,  and  have 
paid  large  taxes,  which  have  been  laid  thereon  by  the  State 
and  city  authorities.  They  further  show,  that  Commerce* 
street  is  the  principal  business  street  of  the  city  of  Mobile  ; 
that  larger  stocks  of  goods  are  kept,  and  sold  on  that  street 
than  on  any  other ;  and  that  from  Church  street  on  the  south, 
to  Beauregard  street  on  the  north,  said  street  is  the  principal 
thoroughfare  for  business,  and  for  the  passage  of  wagons, 
carts,  drays,  and  other  vehicles  for  the  transportation  of  mer- 
chandise, and  is  constantly  thronged  with  vehicles  and  pas- 
sengers. They  further  show,  that  Commerce  street  is  an  old 
street,  opened  more  than  thirty  years  ago,  by  the  owners  of 
the  lands  over  and  through  which  it  passes,  for  their  own 
convenience,  and  was  by  them  permitted  to  be  used  by  other 
citizens  and  travellers  as  a  public  highway,  and  has  ever 
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since  continued,  and  now  is  such  public  street  or  thorough- 
fare ;  and  that  said  complainants,  and  all  other  owners  of 
lands  fronting  on  said  street,  own  the  lands  in  front  of  their 
buildings,  to  the  center  of  said  street,  subject  only  to  the 
public  easement,  or  right  of  way  over  it,  acquired  as  before 
stated ;  and  the  city  has  never  been  the  owner  of  the  fee,  or 
soil,  of  any  part  of  said  street. 

"  Your  orators  further  show,  that  the  New  Orleans,  Mobile 
&  Chattanooga  Railroad  Company,  incorporated  by  the  leg- 
islature of  Alabama,  and  owning  and  operating  a  railroad  for 
the  transportation  of  freight  and  passengers,  from  the  city  of 
Mobile,  Alabama,  to  the  city  of  New  Orleans  in  Louisiana, 
having  and  using  as  the  terminus  of  said  road  in  Mobile 
their  depot,  workshop,  and  other  buildings,  in  the  southern 
part  of  said  city,  on  lots  fronting  on  the  river,  and  south  of 
Charleston  street,  have  recently,  within  the  last  eight  or  ten 
days,  commenced  the  extension  of  their  track  from  their  said 
depot,  and  have  already  laid  down  the  cross-ties  and  rails, 
from  their  said  depot,  along  the  course  of  Water  street,  run- 
ning northwardly  nearly  to  the  point  where  Eslava  street 
crosses  Water  street,  thence  northeastwardly  to  Commerce 
street ;  and  are  now  engaged,  with  a  large  number  of  hands, 
in  taking  up  the  stone  pavement  on  Commerce  street,  and 
laying  down  cross-ties  and  iron  rails  on  the  same,  between 
Church  and  Government  streets,  with  the  purpose  and  inten- 
tion of  continuing  said  work,  and  laying  said  track,  along 
said  Commerce  street  to  its  northern  terminus,  and  of  oper- 
ating and  using  the  same  for  the  passage  of  regular  trains  of 
cars,  in  connection  with  its  road,  now  running  from  Mobile  to 
New  Orleans.  Within  the  space  of  ground  between  Govern- 
ment street  and  the  northern  terminus  of  Commerce  street, 
the  chief  business  of  the  city  is  carried  on,  and  the  width  of 
the  street  between  the  sidewalks  is  from  fifty  to  fifty-five  feet. 
Complainants  beg  leave  to  present  with  this  bill  a  diagram 
of  that  part  of  the  city  ;  and  they  show  to  your  Honor  that 
access  to  and  from  the  wharves  and  the  river  front,  where 
ships,  steamboats,  and  other  watercraft  lie,  and  where  they 
are  loaded  and  unloaded,  is  only  across  Commerce  street ; 
and  that  the  running  and  operating  passenger  and  freight 
trains  along  said  street  will  seriously  delay  passengers  and 
vehicles  in  crossing  the  same,  will  obstruct  the  free  and 
common  use  of  the  street  for  all  other  persons  and  purposes, 
and  will  impair  and  seriously  damage  the  value  of  the  lots 
and  buildings  of  complainants;  and  of  all  others  owning 
property  thereeu. 

"  Complainants  further  show,  that  said  railroad  company 
have  made  no  application  to  them,  or  to  the  other  owners  of 
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the  property  on  said  street,  for  permission  or  authority  to 
use  the  same  for  their  said  road,  but  are  proceeding,  as  com- 
plainants are  informed,  under  a  pretended  ordinance  of  the 
corporate  authorities  of  the  city  of  Mobile,  adopted  on  the 

-  day  of ,  1869,  a  copy  of  which   is  added  to  this 

bill  as  'Exhibit  A ;'  and  complainants  show,  that  said  ordin- 
ance is  without  authority  of  law,  and  is  beyond  the  power 
conferred  on  the  corporate  authorities  by  the  city  charter, 
to  which  they  now  refer.  And  complainants  further  state,  that 
they  are  informed  and  believe  that  Hue,  said  railroad  company,  by 
confederating  tvith  others,  procured  the  passage  of  said  ordinance 
by  fraud,  and  the  payment  or  promise  of  monei/  or  bonds,  to  cer- 
tain members  of  the  city  boards ;  and  they  charge  that  said 
ordinance  is  the  grant  of  a  perpetual  franchise  and  monop- 
oly in  a  public  street,  for  the  exclusive  use  and  private  inter- 
est of  this  corporation,  to  the  great  damage  and  injury  of 
complainants  and  all  other  owners  on  and  in  said  street,  and 
without  making  to  them  any  compensation  therefor,  as  well 
as  to  the  hindrance,  inconvenience,  and  injury  of  the  public, 
in  the  use  of  said  street  as  a  highway  for  travel  and  for  bus- 
iness. Complainants  further  show,  that  said  street  is  too 
narrow  to  admit  the  establishing  and  running  of  such  rail- 
way, consistently  with  the  rights  and  interests  of  the  people 
of  the  city ;  and,  if  established,  it  will  be  a  public  nuisance, 
will  necessarily  divert  travel  and  business  to  other  streets, 
thereby  causing  a  depreciation  of  the  value  of  all  the  lands 
and  buildings  located  on  said  street,  and  the  rents  and  in- 
comes thereof." 

An  exception  was  sustained  to  the  charge  of  fraud  and 
bribery  in  the  passage  of  the  ordinance,  as  contained  in  the 
words  which  are  italicized,  and  leave  given  to  the  complain- 
ants to  amend  their  bill  in  that  particular,  "so  as  to  charge 
fraud  distinctly,"  and  also  to  file  a  supplemental  bill,  setting  up 
the  repeal  of  the  ordinance.  An  amended  and  supplemental 
bill  was  accordingly  filed,  which  alleged  that  the  ordinance 
had  been  repealed  by  the  municipal  authorities  after  the 
filing  of  the  original  bill,  and  contained  the  following  allega- 
tions as  to  the  passage  of  said  ordinance  :  "  Your  orators 
are  informed  and  believe,  and  upon  such  information  and 
belief  state,  that  said  New  Orleans,  Mobile  &  Chattanooga 
Railroad  Company  procured  the  passage  of  the  said  ordi- 
nance by  fraud  and  bribery;  that  said  railroad  company, 
through  its  officers  and  agents,  combining  and  confederating, 
craftily  and  subtly,  to  wrong  the  people  of  the  city  of  Mo- 
bile, including  your  orators,  in  this  behalf,  and  fraudulently 
and  corruptly  intending  to  impose  upon  your  orators  the 
burdens  of  taxation,  and  to  impair  and  injure  their  right  to 
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the  free  use  of  Commerce  street,  and  to  secure  to  said  rail- 
road a  burdensome  and  onerous  monopoly  in  the  use  of  the 
same  by  the  said  railroad  for  its  own  benefit,  against  common 
right  and  common  interest,  did  corruptly,  fraudulently  and 
unlawfully  procure  the  passage  of  the  said  ordinance,  by  the 
use  of  corrupt,  fraudulent,  and  illegal  application  of  bribes, 
and  other  seductive  and  criminal  means,  with  and  among  the 
members  of  said  city  government,  and  to  subserve  their  own 
selfish  and  sordid  objects ;  and  your  orators  state,  on  infor- 
mation and  belief,  that  the  parties  purposely  kept  their 
fraudulent  conduct  aforesaid  secret,  so  that  your  orators  are 
unable  to  state  the  details  of  said  fraud  with  particularity  ; 
but  your  orators  state,  on  information  and  belief,  that  among 
other  corrupt  means  resorted  to,  to  procure  the  passage  'of 
said  ordinance,  said  railroad,  through  its  officers  or  agents, 
promised  to  divers  members  of  said  city  boards,  to  allow 
them  to  have  a  large  quantity  of  the  bonds  provided  by  said 
ordinance,  and  that  said  ordinance  was  pa  od  in  conse- 
quence of  said  promises,  and  other  corrupt  means  and  ap- 
pliances." 

The  said  city  ordinance  is  set  out  at  length  in  the  report  of 
the  case  of  New  Orleans,  Mobile  &  Chattanooga  B.  R.  Co.  v.  Dunn, 
51  Ala.  128.  The  5th  section,  granting  the  right  of  way 
through  the  streets  of  the  city,  is  in  these  words  :  "  Be  it 
further  ordained,  that  there  is  granted  to  the  said  New  Or- 
leans, Mobile  &  Chattanooga  Railroad  Company  the  right  of 
way  through  any  of  the  intervening  streets  between  Madison 
and  Charleston  streets,  east  of  and  including  St.  Einaiiuel 
street,  necessary  to  lay  thereon  its  rails,  and  run  thereon  its 
locomotives,  cars,  <fec.,  with  all  necessary  turnouts  and 
switches ;  also,  the  right  to  lay  a  single  track,  with  the  nec- 
essary sidings  and  turnouts,  from  the  northern  boundary  of 
its  depot,  as  the  same  may  be  located,  northerly,  through 
Commerce  street  to  Beauregard  street ;  thence  northwardly, 
with  tracks  to  connect  with  other  roads,  in  such  manner  as 
said  company  may  deem  expedient  and  necessary  for  its  bus- 
iness and  interests."  The  act  incorporating  the  city  of 
Mobile,  approved  February  2,  1866,  may  be  found  in  the 
Session  Acts  of  1865-6,  pp.  202-36,  but  it  is  not  necessary  to 
copy  any  portions  of  it  here. 

The  defendant  demurred  to  the  bill,  assigning  the  follow- 
ing (with  other)  causes  of  demurrer :  "  That  it  does  not  show 
any  such  private  right  in  the  complainants,  nor  any  such  in- 
jury, as  will  entitle  them  to  the  remedy  by  injunction ;"  "  that 
the  laving  of  a  railroad  track  in  the  streets  is  not  a  nui- 
sance ;"  "  that  by  the  law  of  the  State  it  is  declared  lawful 
to  do  so,  and  therefore  it  is  not  a  nuisance  ;"  "  that  no  such 
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injury  is  shown  to  the  public,  nor  to  the  complainants,  as 
will  authorize  a  decree  on  this  bill ;"  "'that  an  injunction 
will  not  lie  for  the  matters  set  ±orth  in  the  bill,  nor  is  any  re- 
lief in  equity  allowable  under  it."  The  chancellor  sustained 
the  demurrer,  and  dissolved  the  injunction  on  the  denials  of 
the  answer,  which  requires  no  notice ;  and  holding  that  the 
bill  could  not  be  amended,  so  as  to  present  a  proper  case 
for  equitable  relief,  he  dismissed  it  for  want  of  equity ;  and 
his  decree  is  now  assigned  as  error. 

D.  C.  ANDERSON,  and  B.  H.  SMITH,  for  appellants. 
GEO.  N.  STEWART,  and  ALEX.  McKiNSiRY,  contra. 
(No  briefs  have  come  to  the  hands  of  the  Reporter.) 

STONE  J. — The  most  important  question  that  can  be 
raised  on  this  record,  makes  it  our  duty  to  inquire  into  the 
police  power  of  the  State,  and  the  extent  to  which  its  exer- 
cise may  be  carried  in  the  control  of  private  property.  The 
introduction  of  railroads,  as  highways  of  travel  and  trans- 
portation, has  seemingly  disturbed  some  of  the  old  land- 
marks, and  requires  of  the  courts,  in  accommodation  to  the 
spirit  of  progress,  that  we  apply  principles,  long  well  under- 
stood, to  new  conditions  and  exigencies.  "  All  property," 
says  an  eminent  authority,  "  is  held  subject  to  those  general 
regulations  which  are  necessary  to  the  common  good  and 
general  welfare.  Bights  of  property,  like  all  other  social 
and  conventional  rights,  are  subject  to  such  reasonable  limi- 
tations in  their  enjoyment,  as  shall  prevent  them  from  being 
injurious,  and  to  such  reasonable  restraints  and  regulations, 
established  by  law,  as  the  legislature,  under  the  governing  and 
controlling  power  vested  in  them  by  the  constitution,  may 
think  necessary  and  expedient. — Commonwealth  v.  Alger,  7 
Cush.  84-5,  per  SHAW,  C.  J.  "  By  this  general  police  power  of 
the  State,  persons  and  property  are  subjected  to  all  kinds  of 
restraints  and  burdens,  in  order  to  secure  the  general  com- 
fort, health,  and  prosperity  of  the  State  ;  of  the  perfect 
right  in  the  legislature  to  do  which,  no  question  ever  was,  or, 
upon  acknowledged  general  principles,  ever  can  be  made,  so 
far  as  natural  persons  are  concerned." —  Thorpe  v.  Rutland  & 
Burlington  R.  R.,  27  Verm.  140,  149. 

In  the  earlier  history  of  railroads,  controversies  frequently 
arose  as  to  how  far  private  rights,  privileges,  easements,  and 
even  chartered  privileges,  could  be  impaired,  or  invaded, 
in  their  construction  and  operation.  The  controversy  that 
arose  over  the  Wheeling  bridge  is  a  memorable  instance  of 
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the  obstinate  resistance  opposed  by  the  public,  at  that  time, 
to  the  asserted  right  to  obstruct  the  navigation  of  the  Ohio 
river,  one  of  the  great  arteries  of  river  commerce. — See  Penn- 
sylvania v.  Wheeling  Bridge  Co.,  13  How.  518  ;  S.  C.  18  How. 
421.  In  the  first  hearing  of  that  case,  it  was  declared  by  a 
majority  of  the  court,  that  the  bridge  was  a  public  nuisance, 
injurious  to  the  legal  rights  and  interests  of  the  State  of 
Pennsylvania,  the  party  complaining  in  that  suit.  Ch.  J. 
TANEY,  with  whom  Justice  Daniel  concurred,  dissented,  and, 
among  other  things,  employed  the  following  strong  lan- 
guage : 

"  I  am  by  no  means  prepared  to  say,  that  the  bridge  would 
be  a  public  nuisance  even  at  common  law.  The  evidence  of 
the  degree  in  which  it  obstructs  navigation  is  exceedingly 
voluminous,  and  it  is  impossible  to  go  fully  into  an  examina- 
tion of  its  comparative  weight,  in  a  manner  that  would  do 
justice  to  the  subject,  without  making  this  opinion  itself  a 
volume.  It  is  sufficient  to  say,  that  in  all  questions  of  this 
kind,  the  general  convenience  and  interest  of  the  public,  in 
the  travel  and  trade  across  the  river,  as  well  as  on  its 
waters,  must  be  taken  into  consideration.  For,  whether  it 
is  a  public  nuisance  or  not,  depends  upon  whether  it  is  or  is 
not  injurious  to  the  public.  The  cases  in  the  State  courts, 
and  in  the  Circuit  Courts  of  the  United  States,  referred  to  in 
the  argument,  which  I  shall  not  stop  here  to  examine,  in  my 
opinion  maintain  this  doctrine ;  and  upon  principle,  inde- 
pendently of  adjudications,  it  cannot  be  otherwise.  A  struc- 
ture which  promotes  the  convenience  of  the  public,  cannot 
be  a  nuisance  to  it.  And  the  public,  whose  interests  are  to 
be  looked  to  in  this  case,  is  not  the  public  of  any  particular 
town,  or  district  of  country,  or  State,  or  States,  but  the  great 
public  of  the  whole  Union.  Taking  this  view  of  the  ques- 
tion, and  looking  to  the  testimony  as  set  forth  in  the  record, 
and  more  especially  to  that  unerring  test — experience — which 
the  lapse  of  time  has  afforded,  I  am  convinced  that  the  det- 
riment and  inconvenience  to  the  commerce  and  travel  on 
the  river  is  small  and  occasional  only,  while  the  advantages 
which  the  public  derives  from  the  passage  over  are  great  and 
constant ;  and  if  the  courts  of  the  United  States  had  com- 
mon-law jurisdiction,  and  the  question  was  legally  before  us 
to  determine  whether  this  bridge  was  a  public  nuisance  or 
not,  I  am  of  opinion  that  it  is  not ;  and  that  the  advantages 
which  the  great  body  of  the  people  of  the  United  States  reap 
from  it,  outweigh  the  disadvantages  and  inconvenience  sus- 
tained by  the  commerce  and  navigation  of  the  river." 

Before  the  case  went  a  second  time  before  the  Supreme 
Court,  an  act  of  congress  had  been  passed,  declaring  "  that 
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the  bridges  across  the  Ohio  river  at  Wheeling  in  the  State 
of  Virginia,  and  at  Bridgeport  in  the  State  of  Ohio,  abutting 
on  Zane's  Island  in  said  river,  are  hereby  declared  to  be 
lawful  structures  in  their  present  positions  and  elevations," 
&c.  It  was  held  that  this  act  legalized  the  bridges,  from  that 
time  forth.  The  substance  of  the  decision  was,  that  "the 
bridge  no  longer  being  an  unlawful  interference  with  a  public 
right,  the  defendant's  authority  to  maintain  it,  in  its  then 
position  and  height,  existed  from  the  moment  of  the  enact- 
ment ;  for  their  authority  then  combined  the  concurrent  powers 
of  both  governments,  State  and  Federal ;  and  if  these  are  not 
sufficient,  none  can  be  found  in  our  system." — 18  How.  421. 

Speaking  on  the  same  subject,  the  Supreme  Court  of  the 
United  States  said,  in  Oilman  v.  Philadelphia,  3  "Wall.  713, 
729:  "It  must  not  be  forgotten,  that  bridges,  which  are  con- 
necting parts  of  turnpikes,  streets,  and  railroads,  are  means 
of  commercial  transportation,  as  well  as  navigable  waters ; 
and  that  the  commerce  which  passes  over  a  bridge  may  be 
much  greater  than  would  ever  be  transported  on  the  water  it 
obstructs,  i"  is  for  the  municipal  power  to  weigh  the  con- 
siderations which  belong  to  the  subject,  and  to  decide  which 
shall  be  preferred,  and  how  far  either  shall  be  made  subser- 
vient to  the  other." 

We  have  indulged  in  these  reflections  on  a  kindred  subject, 
to  show  that  the  new  methods  of  travel  and  transportation, 
introduced  by  modern  discovery,  have  somewhat  modified 
the  ancient  rules  which  gave  redress  for.  private  injuries, 
caused  by  public  nuisances ;  or,  rather,  the  right  of  the  gov- 
ernment to  exercise  its  police  power,  in  selecting  and  foster- 
ing one  public  enterprise,  looking  to  the  public  accommoda- 
tion, at  the  expense  of  other  interests,  private  and  public, 
has  been  more  clearly  declared  and  defined.  Inventions 
new  and  useful,  and  new  industries  and  new  enterprises  con- 
sequent thereon,  necessarily  impose  the  duty  of  making  new 
applications  of  legal  principles.  The  world,  in  its  industries 
and  commerce,  is  making  giant  strides ;  and  judicial  science 
must  struggle  to  keep  pace  with  the  necessities  which  are 
the  fruits  of  such  wonderful  progress. 

Highways  and  streets  are  necessities  in  every  civilized 
community.  Their  proper  maintenance  and  preservation 
fall  evidently  within  the  purview  of  police  power.  Mr.  Coo- 
ley  says  (Const.  Lim.  588\  "The  highways,  within  and 
through  a  State,  are  constructed  by  the  State  itself,  which 
has  full  power  to  provide  all  proper  regulations  of  police  to 
govern  the  action  of  persons  using  them,  and  to  make,  from 
time  to  time,  such  alterations  in  these  ways  as  the  proper 
authorities  shall  deem  proper." 
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In  Dillon  on  Corporations  it  is  said:  "§  518.  Public  streets, 
squares,  and  commons,  unless  there  be  some  special  restric- 
tion when  dedicated  or  acquired,  are  for  the  public  use ;  and 
the  use  is  none  the  less  for  the  public  at  large,  as  distinguished 
from  the  municipality,  because  they  are  situate  within  the 
limits  of  the  latter,  and  because  the  legislature  may  have 
given  the  supervision  and  control  of  them  to  the  local  author- 
ities. The  legislature  of  the  State  represents  the  public  at 
large,  and  has  full  and  paramount  authority  over  all  public 
ways  and  public  places.  '  To  the  commonwealth  here,'  says 
Chief  Justice  GIBSON,  '  as  to  the  king  in  England,  belongs 
the  franchise  of  every  highway,  as  a  trustee  for  the  public ; 
and  streets,  regulated  and  repaired  by  the  authority  of  a 
municipal  corporation,  are  as  much  highways  as  are  rivers, 
railroads,  canals,  or  public  roads,  laid  out  by  the  authority 
of  the  quarter  sessions.' 

"  §  519.  By  virtue  of  its  authority  over  public  ways,  the 
legislature  may  authorize  acts  to  be  done  upon  them,  or  legal- 
ize obstructions  therein,  which  would  otherwise  be  deemed 
nuisances.  As  familiar  instances  of  this,  may  be  mentioned 
the  authority  to  railway,  water,  telegraph,  and  gas  compa- 
nies, to  use  or  occupy  streets  and  highways  for  their  res- 
pective purposes.  And  it  may  be  here  observed,  that  what- 
ever the  legislature  may  authorize  to  be  done,  is  of  course 
lawful;  and  of  such  acts,  done  pursuant  to  authority  given, 
it  can  not  be  predicated  that  they  are  nuisances ;  if  they  were 
such  without,  they  cease  to  be  nuisances  when  having  the 
sanction  of,  a  valid  statute." 

In  Slack  v.  Phila.  &  Receding  R.  R.,  58  Penn.  St.  252,  the 
court  said  :  "  The  ground  on  which  the  plaintiffs  found  their 
application  is,  that  this  (track  crosses  William,  Bath,  and 
Bank  streets,  at  grade,  and  is  a  public  nuisance,  from  which 
the  plaintiffs  suffer  special  damage,  not  shared  by  their  fel- 
low citizens.  The  track  complained  of  is  in  certain  public 
streets,  and  not  upon  any  property  of  the  plaintiffs,  and,  if  a 
nuisance,  is  a  public  one,  which  could  be  the  subject  of  a 
public  prosecution,  which  the  commonwealth  have  not  deemed 
proper  to  institute.  The  plaintiffs  are,  therefore,  bound  to 
make  out  two  things :  1st,  that  this  is  a  public  nuisance ; 
and,  2d,  that  the  plaintiffs  have  sustained  special  damage, 
which  if  they  do  not  prove,  renders  the  first  question  imma- 
terial." 

In  Commonwealth  v.  Erie  &  North  East,  R.  R.,  27  Penn  St. 
354,  the  same  court  said,  "The  right  of  the  supreme  legis- 
lative power  to  authorize  the  building  of  a  railroad  on  a 
street,  or  other  public  highway,  is  not  now  to  be  doubted." 

In  the  People  v.  Kerr,  27  N.  Y.  188,  speaking  of  the  streets 
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of  New  York  city,  the  court  said :  "  So  far  as  the  existing 
public  rights  in  these  streets  are  concerned,  such  as  the  right 
of  passage  and  travel  over  them  as  common  highways,  a  little 
reflection  will  show  that  the  legislature  has  supreme  control 
over  them.  When  no  private  interests  are  involved,  or  in- 
vaded, the  legislature  may  close  a  highway,  and  relinquish 
altogether  its  use  by  the  public ;  or  it  may  regulate  such  use, 
or  restrict  it  to  peculiar  vehicles,  or  to  the  use  of  particular 
motive  power.  It  may  change  one  kind  of  public  use  into 
another,  so  long  as  the  property  continues  to  be  devoted  to 
public  use.  What  belongs  to  the  public  may  be  controlled 
and  disposed  of,  in  any  way  which  the  public  agents  see  fit. 
The  numerous  statutes  by  which  railroad  companies  are 
authorized  to  use  and  occupy  public  highways,  have  not  yet 
been  questioned ;  and  I  do  not  see  how  they  can  be,  on 
behalf  of  the  people,  or  for  any  reason  except  when  they  are 
shown  to  interfere  with  private  rights  in  the  soil  over  which 
the  highway  passes.  As  long  as  the  use  to  which  a  highwray, 
or  any  other  public  property  or  right,  is  to  be  applied  or 
transferred,  is  a  public  use,  it  is  a  matter  of  discretion  in  the 
legislature  to  permit  its  application  or  transfer,  and  the  peo- 
ple must  question  their  action  elsewhere  than  in  the  courts. 

"If  the  use  of  the  streets  in  question  in  this  action,  for 
the  purposes  contemplated  by  this  act,  is  a  public  use,  the 
grantees  of  the  right  to  apply  them  to  this  use  are  not  to  be 
required,  as  a  condition  to  such  use,  to  make  compensation 
to  the  owners  of  any  property  affected  by  their  proceedings, 
for  the  consequential  damage  which  may  follow  to  the  latter, 
however  great  and  however  inevitable  it  may  be.  Even 
though  the  construction  and  use  of  an  iron  track  for  vehi- 
cles, in  the  streets  of  the  city  of  New  York,  should  be  an 
interference  with  and  injury  to  the  use  and  enjoyment  of  the 
lots  fronting  on  such  streets,  to  such  an  extent  that  it  would 
be  a  continuous  private  nuisance,  if  it  were  not  authorized 
by  law ;  yet  the  statute  granting  such  authority  is  not  uncon- 
stitutional or  invalid,  because  it  does  not  require  compensa- 
tion for  this  injury  to  the  owners  of  such  property.  Private 
rights  and  interests  must  and  do  give  way,  in  numerous  in- 
stances, to  the  demands  of  the  public  good." 

In  the  City  of  Clinton  v.  The  Cedar  Rapids  &  Missouri 
River  R.  R.  Co.,  24  Iowa,  455,  it  is  said  :  "  Where  the  fee  of 
the  streets  in  a  city  is  vested  in  the  corporation,  in  trust  for 
the  public,  the  legislature  may  authorize  them  to  be  used  by 
a  railroad  company  in  the  construction  of  its  road,  with  the 
consent  of  the  city,  and  without  compensation." 

In  Murphy  v.  City  of  Chicago,  29  111.  279,  it  is  held :  "  A 
city  is  not  liable  for  damages,  resulting  from  the  proper  exer- 
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cise  of  authority  in  permitting  railroad  tracks  to  be  laid  in 
the  streets,  or  in  raising  the  grade  of  streets.  Unless  the 
authorities  of  a  city  exceed  their  power  in  this  regard,  there 
is  no  liability." 

In  Moses  et  al.  v.  Pittsburg,  Fort  Wayne  &  Chicago  R.  R. 
Co.,  21  HI.  517,  it  is  said  :  "  When,  by  a  city  charter,  its  local 
authorities  are  vested  with  exclusive  control  over  the  streets, 
as  in  the  city  of  Chicago,  and  those  authorities  grant  per- 
mission to  locate  railway  tracks  along  a  street,  the  owners  or 
occupants  of  property  fronting  on  such  street  cannot  enjoin 
the  laying  of  such  tracks,  nor  receive  any  damage  or  com- 
pensation for  such  use  of  a  street." 

In  Porter  v.  North  Missouri  R.  R.  Co.,  33  Mo.  128,  it  is 
said  :  "  The  use  by  a  railroad,  under  authority  of  its  charter, 
of  a  street  in  its  ordinary  use  as  a  means  of  travel  and  trans- 
portation, is  not  a  perversion  of  the  highway  from  its  origi- 
nal purposes.  Any  damage  to  the  property  abutting  on  the 
street,  resulting  from  such  obstruction,  is  damnum  absque  in- 
juria" 

In  Vason  v.  South  Carolina  R.  R.  Co.,  42  Ga.  631,  it  is  said  : 
"  The  use  of  steam  engines,  to  draw  trains  of  cars  over  the 
street  railroad,  laid  down  by  the  Augusta  &  Summerville  R. 
B.  Co.,  through  Washington  street,  in  the  city  of  Augusta,  is 
expressly  authorized  by  acts  of  the  legislature  of  this  State, 
and  by  the  contracts  and  ordinances  of  the  city  of  Augusta  ; 
and  being  so  authorized,  the  running  of  said  trains  cannot 
be  abated  as  a  public  nuisance,  under  the  Revised  Code  of 
this  State,  even  though  such  use  tend  to  the  immediate  an- 
noyance of  the  citizens  in  general." 

In  Tennessee  &  Alabama  R.  R.  Go.  v.  Adams,  3  Head,  596, 
it  is  said  :  "  The  legislature  has  the  power  to  authorize  the 
building  of  a  railroad  within  a  town  or  city,  or  upon  a  street, 
or  other  public  highway." 

The  same  principle,  with  slight  modification,  is  declared  in 
Inliabitants  of  Springfield  v.  Conn.  R.  R.  Co.,  1  Gush.  63  ; 
James  River  &  Kanawha  Co.  v.  Anderson,  12  Leigh,  278  ; 
Tate  v.  Ohio  &  Mississippi  R.  R.  Co.,  7  Ind.  479  ;  New  Albamj 
&  Salem  R.  R.  Co.  v.  V Daily,  13  Ind.  353 ;  N.  0.  &  Carrol- 
ton  R.  R.  Co.  v.  Second  Municipality  of  N.  0.,  1  La.  An.  125  ; 
Geiger  v.  Filor,  8  Fla.  325 ;  The  State  v.  Mayor,  5  Porter, 
279. 

In  Peters  v.  N.  0.,  Mobile  &  Chattanooga  Railroad,  at  the 
present  term,  we  announced,  that  the  entire  question  we  have 
been  considering  above  must  be  and  is  coniined  to  legisla- 
tive discretion.  We  said  :  "  It  is  a  part  of  the  sovereignty, 
to  be  exercised  or  withheld  for  the  public  welfare.  What 
will  best  promote  the  interests  of  the  public,  must,  in  a  great 
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degree,  be  left  to  the  wisdom  and  discretion  of  the  legisla- 
ture. When  it  is  exercised,  one  right  or  privilege  of  the 
public  is  taken  away,  or  impaired,  that  another,  considered 
of  greater  value,  may  be  conferred  and  fostered." 

Time,  the  unerring  test  in  the  utilization  of  new  discover- 
ies, has  demonstrated  that  long  and  connecting  lines  of  rail- 
road greatly  facilitate  and  cheapen  transportation.  To  con- 
struct and  operate  such  long  and  connecting  lines,  it  is  nec- 
essary that  cities,  towns,  and  navigable  watercourses  shall  be 
traversed  by  them.  The  city  is  traversed,  necessarily,  by 
and  through  its  streets  ;  and  in  laying  a  railroad  track  along 
a  public  street,  the  use  and  comfort  of  the  latter,  as  a  high- 
way or  thoroughfare,  must  necessarily  be  somewhat  impaired. 
When  this  is  done  under  proper  authority,  it  is  but  the  asser- 
tion of  so  much  of  the  sovereign  power  and  discretion,  by 
which  one  right  or  easement  is  abridged  in  its  enjoyment, 
that  the  public  may  have  another,  deemed  to  be  of  greater 
value. 

The  rights  of  property  in  the  public  streets  of  a  city  are 
of  two  classes.  One  of  the  classes  embraces  all  those  cases 
where,  by  a  simple  act  of  dedication,  without  any  convey- 
ance of  title,  the  owner  of  the  freehold  sets  off  a  part  of  the 
land  as  a  public  highway.  When  this  is  the  case,  neither  the 
government,  the  municipality,  nor  the  public,  acquires  any 
other  interest  than  that  of  a  mere  easement.  The  ultimate 
fee  remains  unaffected  by  such  dedication.  When  a  street, 
thus  dedicated,  is  improperly  obstructed,  or  perverted  to  a 
use  other  than  that  for  which  it  was  dedicated,  the  owner  of 
the  fee  has  left  in  him  sufficient  title  or  right  to  prevent  or 
redress  the  wrong  ;  and  for  this  purpose,  the  general  rule  is, 
that  the  owner  of  the  attingent  property  is  the  owner  of  the 
ultimate  fee,  extending  to  the  centre  of  the  street. — See 
Cincinnati  v.  White,  6  Peters,  431 ;  Dillon  on  Corp.  §§  493, 495, 
496,  500,  524. 

"  When,  however,  the  fee,  or  original  title,  passes  from  the 
original  proprietor,  as  in  some  of  the  States  it  is  declared  it 
shall  in  statutory  dedications,  and  in  land  acquired  for 
streets  and  public  purposes,  by  the  exercise  of  the  right  of 
eminent  domain,  such  proprietor,  or  the  adjoining  owner, 
cannot  maintain  an  action  for  injuries  to  the  soil,  or  eject- 
ment ;  but  he  still  has  his  remedy  for  any  special  injury  to 
his  rights  by  unauthorized  acts  of  others." — Dillon  on  Corp. 
§525. 

But,  in  each  of  these  classes  of  cases,  if  the  sovereign 
power  grant  the  right  to  construct  a  railroad  track  and  run 
trains  on  or  over  such  public  street,  this  is  a  legitimate  exer- 
cise of  the  police  power  inherent  in  the  State,  and  the 
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changed  use  of  the  street  ceases  to  be  a  public  nuisance  of 
which  any  one  can  complain. — See  an  able  discussion  of  this 
subject  in  Barney  v.  City  of  Keokuk,  Sup.  Ct.  TJ.  S.,  4  Otto, 
324.  When,  however,  under  the  first  named  of  the  above 
classes,  the  ultimate  fee  remains  in  the  land  proprietor,  the 
municipal  government  cannot  confer  on  a  railroad  corpora- 
tion the  right  to  convert  a  public  street  into  a  road-bed  for 
its  own  use,  unless  the  charter  of  such  municipality,  or  some 
other  legislative  authority,  confer  on  it  the  power  to  do  so. 
Such  police  power  can  omy  be  exercised  by  the  sovereignty, 
or  under  its  authority.  We  say  nothing,  at  present,  or  the 
right  of  the  railroad  corporation,  under  the  doctrine  of  emi- 
nent domain,  to  have  a  street  condemned  to  its  use,  making 
compensation. — See  James  River  &  K.  Go.  v.  Anderson,  12 
Leigh,  278  ;  Inhabitants  of  Springfield  v.  Conn.  River  R.  R. 
Co.,  4  Gush.  63 ;  Tate  v.  Ohio  &  Miss.  R.  R.  Co.,  1  Ind.  479. 

The  bill  in  the  present  case  was  filed  in  favor  of  certain 
persons,  alleged  to  be  the  owners  of  property  bordering  on 
Commerce  street,  in  the  city  of  Mobile,  and  seeks  to  enjoin 
the  laying  of  the  track  of  defendant's  railroad  along  said 
street,  between  Church  street,  on  the  south,  and  Beauregard 
street,  north.  The  bill  alleges  facts,  tending  to  show  that 
the  use  of  the  street  as  a  thoroughfare  will  be  much  ob- 
structed by  the  presence  of  the  railroad  and  its  trains  ;  that 
Commerce  street,  between  the  named  points,  is  the  most  im- 
portant commercial  street  in  the  city ;  that  the  rents  of  stores 
on  the  street  will  suffer  shrinkage  by  the  construction  and 
use  of  the  railroad  ;  and  that  such  public  nuisance  will  work 
a  private  injury  to  the  complainants.  Many  facts  are  averred, 
tending  to  show  these  probable  results.  Among  the  state- 
ments of  the  bill  are  the  following : 

"  That  Commerce  street  is  an  old  street,  opened  more  than 
thirty  years  ago,  by  the  owners  of  lands  over  and  through 
which  it  passes,  for  their  own  convenience ;  and  was  by 
them  permitted  to  be  iised  by  other  citizens  and  travellers, 
as  a  public  highway,  and  Has  ever  since  continued,  and  now 
is  such  public  street  or  thoroughfare  ;  and  that  said  complain- 
ants, and  ah1  other  owners  of  lands  fronting  on  said  street, 
own  the  lands  in  front  of  their  buildings,  to  the  centre  of 
said  street,  subject  only  to  the  public  easement,  or  right  of 
way  over  it,  acquired  as  before  stated  :  and  the  city  has 
never  been  the  owner  of  the  fee,  or  soil,  of  any  part  of  said 
street. 

"Complainants  further  show,  that  said  railroad  company 
have  made  no  application  to  them,  or  to  the  other  owners 
of  the  property  on  said  street,  for  permission  or  authority  to 
use  the  same  for  their  said  road,  but  are  proceeding,  as  com- 
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plainants  are  informed,  under  a  pretended  ordinance  of  the 
corporate  authorities  of  the  city  of  Mobile,  adopted,"  <fec. 
The  bill  charges  the  procurement  of  an  ordinance  of  the 
city,  granting  to  the  railroad  "a  perpetual  franchise  and 
monopoly  in  a  public  street,  for  the  exclusive  use  and  pri- 
vate interest  of  the  corporation,  to  the  great  damage  and  in- 
jury of  complainants,  and  all  other  owners  on  and  in  said  street, 
and  without  making  to  them  any  compensation  therefor." 

A  copy  of  the  city  ordinance  is  attached  to  the  bill  as  an 
exhibit,  which  does  grant  the  power  to  construct  the  railroad 
on  and  along  Commerce  Street. 

It  will  be  seen  from  the  averments  of  the  bill,  given  above, 
if  the  facts  be  truly  stated,  Commerce  street  was  established 
by  dedication,  and  that  it  belongs  to  the  class  of  which  the 
ultimate  fee  resides  in  the  co-terminous  land  proprietors. 
We  have  looked  into  the  act  "  To  incorporate  the  city  of  Mo- 
bile," approved  February  2,  1866 — Pamph.  Acts,  202.  Sec- 
tions 1,  30  and  94  bear  on  the  question  of  the  powers  of  the 
municipal  government.  "We  find  no  express  provision  in  the 
charter,  authorizing  the  city  authorities  to  grant  to  the  rail- 
road company  the  right  to  lay  the  track  of  its  road  on  the 
streets  of  Mobile.  We  have  shown,  above,  that  such  power 
can  not  be  exercised  by  the  city  government,  unless  it  is 
conferred  upon  it  by  the  legislature.  The  present  case  was 
finally  tried  on  demurrer  to  the  bill,  which  is  an  admission 
of  the  truth  of  every  averment  that  is  well  pleaded.  We 
have  thus  presented  to  us  a  prima  fade  case  of  public  nui- 
sanco,  attempted  to  be  erected  in  a  street,  the  fee  of  which 
is  in  private  individuals,  who  complain  and  show  that  such 
structure  will  do  them  an  individual  injury;  and  the  author- 
ity shown  for  such  structure  is  an  ordinance  of  the  city, 
which  its  authorities  had  no  power  to  enact.  The  demurrer 
to  the  bill  should  not  have  been  sustained,  but  the  defend- 
ant should  have  been  put  to  its  defense.  If,  as  supposed  by 
the  chancellor,  the  property  of  Commerce  street  was  in  the 
city,  or  out  of  the  landed  proprietors,  then  the  city  ordi- 
nance was  ample  authority. 

2.  We  have  been  asked  to  look  at  the  act  "  To  incorporate 
the  New  Orleans,  Mobile  &  Chattanooga  Eailroad  Company," 
approved  November  24,  1866 — Pamph.  Acts,  6.  If  that  act, 
section  13,  were  before  us,  it  would  seem  to  meet  the  wants 
of  this  case,  no  matter  what  the  class  to  which  Commerce 
street  belongs.  But  we  can  not  consider  that  statute.  It  is 
a  private  law,  and  must  be  proved  in  any  court ;  while,  in  the 
Chancery  Court,  it  is  required  to  be  pleaded  as  well  as  proved. 
1  Greenl.  Ev.  §  480;  McDonald  v.  Mobile  Life  Ins.  Co.,  at  this 
term. 
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Our  attention  has  been  directed  to  the  case  of  Fredericks- 
burg  &  Potomac  R.  R.  Co.  v.  City  of  Richmond,  recentl}7  de- 
cided in  the  Supreme  Court  of  Appeals  of  Virginia.  The 
opinion  of  CHBISTIAN,  J.,  delivered  in  that  case,  contains 
much  sound  argument,  and  many  reasons  why  legislative 
bodies,  in  conferring  on  railroad  corporations  right  of  way 
over  streets  of  cities  and  towns,  should  reserve  to  such  cities 
or  towns  some  control  and  discretion  in  the  selection  of  the 
street  along  which  the  railroad  will  be  permitted  to  lay  its 
track.  In  that  case,  the  legislative  grant  authorized  the 
raising  of  "a  joint  capital  stock,  for  the  purpose  of  making 
a  railroad  from  some  point  within  the  corporation  of  Rich- 
mond, to  be  approved  by  the  common  council,  to  some  point 
within  the  corporation  of  Fredericksburg,"  <fec.  It  is  mani- 
fest that,  in  this  grant  of  power,  no  absolute  authority  was 
conferred  on  the  railroad  corporation  to  locate  its  track  on 
any  street,  without  the  approval  of  the  common  council. 

Section  13  of  the  act  incorporating  the  New  Orleans,  Mo- 
bile &  Chattanooga  Railroad  Company  contains  no  such 
limitation  on  the  power  of  the  corporation ;  and  while  it 
may  be  a  subject  of  regret  that  no  such  wholesome  restraint 
has  been  reserved  in  the  present  charter,  we  have  no  power 
to  insert  one  by  construction.  Under  the  rules  declared 
above,  this  entire  subject  was  within  the  power  and  discre- 
tion of  the  legislature,  and  they  seem  to  have  conferred  the 
right  in  absolute  terms.  The  principles  declared  in  the  Vir- 
ginia Supreme  Court  of  Appeals  are  not  in  conflict  with  our 
views  expressed  above. 

A  supplemental  bill  was  filed,  which  alleges  that  the  city 
ordinance,  authorizing  the  railroad  company  to  lay  its  track 
in  Commerce  street,  was  subsequently  repealed.  We  forbear 
to  comment  on  this,  because  the  question  will  become  a  very 
different  one,  when  the  act  incorporating  the  New  Orleans, 
Mobile  &  Chattanooga  Railroad  Company,  set  up  in  the 
answer,  is  brought  before  the  court.  On  the  question  of  the 
effect  of  such  repeal,  if  done  after  work  had  been  commenced 
under  it,  even  if  the  city  ordinance  had  been  necessary  to 
confer  the  right  in  the  first  instance,  see  Fcarns  Ex'r  v. 
Mayor,  &c.,  Mobile,  at  the  present  term.  See,  also,  section  13 
of  the  railroad  charter,  supra. 

3.  We  do  not  think  the  charge  of  bribery  in  this  record  is 
sufficiently  specific  to  require  any  notice  at  our  hands.  It 
omits  to  charge  the  officer  bribed,  the  sums  paid  or  promised, 
&c.  Pleading  should,  at  least,  tender  an  issue,  which  can  be 
met  by  a  denial,  and  by  testimony  directed  to  an  inquiry 
that  is  definite  and  intelligible. 

While  we  feel  bound  to  reverse  the  decree  of  the  chancel- 
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lor,  by  which   he  sustained  the  defendant's  demurrer,  we 
think  the  answer  justified  the  dissolution  of  the  injunction. 
"We  therefoi'e  decline  to  reinstate  it. 
Reversed  and  remanded. 


Anonymous. 

BiH  in  Equity  for  Divorce. 

1.  'Custody  of  children,  on  divorce  or  separation  — Under  the  statutes  of  this 
State  {Bev.  Code,  §§  2367,  2397),  the  Chancery  Court  has  power,  in  cases  of 
divorce,    or  voluntary  separation  between  husband  and  wife,    to   commit   the 
custody  and  education  of  the  children  to  either  parent  ;  and  in  the  exercise  of 
this  power,  the  court  regards  the  welfare  anil  interest  of  the  children  as  the 
paramount  consideration,  not  recognizing  any  superior  right  on  the  part  of  the 
iather,    nor  necessarily  excluding   the  guilty  party,    though   regarding   with 
greater  favor  the  claim  of  the  innocent. 

2.  Same.—  Although  the  statute  (Kev.  Code,  §  2397)  speaks  only  of  "volun- 
tary separation,"  it  is  not  confined  to  cases  in  which  each  party  has  expressly 
assented  to  the  separation,  but  must  be  held  to  include  cases  in  which  the  con- 
duct of  the  husband,  though  not  amounting  to  legal  cruelty,  or  other  cause  of 
divorce,  has  justified  the  wite  in  leaving  his  house  and   returning  to  her 
father's. 

3.  tiame. — The  court  is  always  reluctant  to  deprive  the  mother  of  the  cus- 
tody of  an  infant  daughter,  and  seldom  (if  ever)  does  so  where  misconduct  is 
not  iuiputable  to  her  ;  and  in  this  case,  while  refusing  her  a  divorce,  decrees 
to  her  the  custody  oi  her  infant  daughter  of  tender  years,  the  only  child  of  the 
marriage,  as  on  a  voluntary  separation. 

APPEAL  from  the  Chancery  Court  at  Montgomery. 

Heard  before  the  Hon.  H.  AUSTILL. 

The  bill  in  this  case  was  filed  by  the  appellee,  on  the  31st 
July,  1874,  and  sought  a  divorce  from  her  husband,  on  the 
ground  of  cruel  treatment ;  and  she  also  asked  a  decree  giv- 
ing her  the  custody  and  control  of  her  infant  child,  a  girl 
four  or  five  years  old,  the  only  issue  of  the  marriage,  and  an 
iajunction  to  prevent  her  husband  from  removing  it  out  of 
the  county.  On  final  hearing,  on  pleadings  and  proof,  the 
chancellor  refused  to  grant  a  divorce,  but  held  that  the  com- 
plainant was  entitled  to  the  custody  of  the  child,  and  ren- 
dered a  decree  accordingly.  From  this  part  of  the  decree  the 
husband  appeals,  and  here  assigns  it  as  error. 

THOS.  H.  WATTS,  for  appellant. — The  father  has  a  para- 
mount right  to  the.  custody  and  control  of  his  children,  with- 
out regard  to  their  sex ;  and  no  court,  in  the  absence  of  stat- 
utory provisions,  can  take  away,  or  interfere  with  this  right, 
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unless  lie  has  forfeited  it  by  some  misconduct. — Ex  parte 
Boaz,  31  Ala.  425 ;  Bryan  v.  Bryan,  34  Ala.  516,  and  the 
numerous  cases  there  cited ;  People  v.  Mercein,  3  Hill,  405 ; 
Schouler's  Dom.  Rel.  333-43 ;  Bishop  on  Mar.  &  Divorce, 
§§  642,  643.  Here,  there  is  no  statute  to  change  this  rule  of 
the  common  law.  As  no  divorce  was  granted,  section  2367 
(Rev.  Code)  has  no  application  to  the  case ;  and  section  2397 
is,  in  terms,  limited  to  cases  of  "voluntary  separation." 
There  can  be  no  voluntary  separation,  where  the  wife  has 
left  her  husband's  roof  without  justifiable  cause — that  is,  a 
cause  which  would  entitle  her  to  a  divorce. — Bryan  v.  Br;/<in, 
supra.  Except  in  the  two  classes  of  cases  provided  for  by 
these  sections  of  the  Code,  the  stern  principles  of  the  com- 
mon law  are  left  in  full  force  and  vigor ;  and  the  peace  and 
happiness  of  families,  and  the  highest  good  of  society,  alike 
demand  their  enforcement.  When  these  domestic  difficulties 
occur,  the  great  object  of  the  courts  should  be  to  heal  the 
wounds,  and  to  bring  the  parties  back  to  a  recognition  of 
their  duties  and  obligations.  What  could  better  accomplish 
this,  in  a  case  like  the  present,  than  to  leave  the  child  where 
the  wife  ought  to  be — under  the  roof  of  the  father  and  hus- 
band? 

D.  CLOPTON,  contra. — 1.  On  the  subject  of  cruelty,  which,  if 
it  did  not  endanger  the  complainant's  life  or  limb,  certainly 
affected  her  health  very  seriously,  and  amply  justified  her  in 
returning  to  her  father's  house,  the  appellee  relies  on  the 
cases  of  Smedley  v.  Smedley,  30  Ala.  714 ;  Hardin  v.  Hardin, 
17  Ala.  250;  and  Bishop  on  Mar.  &  Divorce,  §  454. 

2.  As  to  the  custody  of  the  child,  the  question  is  narrowed 
down  to  a  choice  between  the  mother  and  the  husband's 
sister.  The  character  of  the  mother  is  above  all  reproach  or 
suspicion,  as  proved  by  many  witnesses ;  and  the  peculiar 
unfitness  of  the  husband's  sister  is  shown  by  her  own  depo- 
sition, as  well  as  by  the  testimony  of  many  respectable 
witnesses.  When  the  controversy  is  thus  narrowed  down, 
the  best  interests  of  the  child  concur  with  the  requirements 
of  the  law,  and  point  out  the  mother  as  the  proper  custo- 
dian.— Cornelius  v.  Cornelius,  31  Ala.  479 ;  Bryan  v.  Br//<ni, 
34  Ala.  521 ;  2  Story's  Equity,  §§  1341  et  seq. ;  Bishop  on  Mar. 
&  Divorce,  §§  633-37. 

BRICKELL,  C.  J.— The  original  bill  was  filed  by  the  ap- 
pellee, seeking  a  divorce  from  the  appellant  on  the  ground 
of  cruelty,  and  praying  that  to  her  be  intrusted  the  custody 
of  her  infant  child,  a  daughter,  the  sole  issue  of  her  mar- 
riage, then  less  than  four,  and  now  not  eight  years  of  age. 
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The  chancellor,  on  a  final  hearing  on  the  pleadings  and  vo- 
luminous proofs,  directed  not  only  to  the  ground  of  divorce, 
but  to  all  facts  which  can  be  properly  considered,  in  deter- 
mining to  which  of  the  parents  the  care  *of  the  child  should 
be  committed,  refused  a  divorce,  but  decreed  the  custody  of 
the  child  to  the  appellee.  The  correctness  of  the  decree  in 
this  respect  is  the  only  question  presented  on  this  appeal. 

It  is  insisted  that  the  common  law  confers  on  the  father  a 
right  to  the  control  and  management  of  his  children,  exclu- 
sive of,  and  paramount  to  that  of  the  mother,  of  which  his 
own  misconduct,  or  unfitness  to  discharge  the  trusts  the  right 
involves,  alone  can  deprive  him.  It  is  not  necessary  in  this 
case  to  examine  into,  or  discuss  the  right  of  the  father,  as 
defined  at  common  law.  Whatever  it  may  have  been,  it  was 
subject  to  the  jurisdiction  of  courts  of  justice,  and  to  legis- 
lative control  and  regulation.  For  more  than  forty  years,  the 
statutes  of  the  State  have  invested  the  Court  of  Chancery 
with  jurisdiction  to  dispose  of  the  custody  of  infant  children, 
when  controversies  arise  between  husband  and  wife,  which 
terminate  in  divorce,  or  in  a  separation  (Clay's  Dig.  171, 
§§  20,  21 ;  E.  C.  §§2367,  2397,  2398) ;  and  decisions  of  this 
court  have  recognized,  as  remaining  unimpaired  by  the 
statutes,  the  original  jurisdiction  a  Court  of  Chancery  exer- 
cised over  infants,  for  their  protection  and  benefit,  extending 
to  their  removal  from  the  custody  of  either  parent,  and 
transferring  it  to  that  person  deemed  most  suitable  for  the 
real,  permanent  interest  of  the  infant. — Hansford  v.  Hans- 
ford,  10  Ala.  561 ;  Bryan  v.  Bryan,  34  Ala.  516 ;  Striplin  v. 
Ware,  36  Ala.  88  ;  Lee  v.  Lee,  MSS. 

As  an  incident  to  a  decree  of  divorce,  the  Court  of  Chan- 
cery is  by  statute  authorized  to  give  the  custody  and  educa- 
tion of  the  children  to  either  parent,  as  may  seem  right  and 
proper,  having  regard  to  the  moral  character  and  prudence 
of  the  parents,  and  the  age  and  sex  of  the  children. — E.  C. 
§  2367.  This  case  may  not  fall  within  the  letter  of  this  stat- 
ute, as  a  divorce  was  refused.  The  statute  is  not  dissimilar 
in  terms,  and  is  probably  the  same  in  effect,  as  the  subse- 
quent section  which  authorizes  the  court,  if  a  voluntary  sep- 
aration occurs,  to  permit  either  of  the  parents  to  have  the 
custody  and  control  of  the  children,  and  to  superintend  and 
direct  their  education,  having  regard  to  the  prudence,  fitness, 
and  ability  of  the  parents,  and  the  age  and  sex  of  the 
children. — E.  C.  §  2397.  If  the  marriage  is  dissolved  by  di- 
vorce, some  disposition  must  be  made  of  the  children  ;  so,  if 
a  voluntary  separation  occurs.  The  right  of  the  father  to 
their  custody,  as  exclusive  of,  and  paramount  to  that  of  the 
mother,  is  not  recognized.  While  the  relation  of  husband 
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and  wife  continued — while  the  wife  was  subject  to  his  domin- 
ion— it  may  have  been  exclusive  ;  and  it  may  be  difficult  to 
define  or  enumerate  the  cases  which  would  authorize  judi- 
cial interference  with  it.  The  relation  being  dissolved  by 
the  solemn  sentence  of  a  court,  the  exclusive  right  ceases, 
and  on  the  court,  looking  alone  to  the  welfare  of  the  chil- 
dren, is  devolved  the  responsibility  of  determining  their  cus- 
tody. No  right  attaches  to  the  offended  party,  successful  in 
obtaining  freedom  by  judicial  sanction  from  the  bonds  of 
marriage  ;  and  no  ban  of  exclusion  is  imposed,  because  of  the 
dereliction  of  the  party  guilty  of  a  violation  of  marital  vow 
and  duty.  The  claim  of  the  innocent  party  must,  of  neces- 
sity, be  regarded  with  the  greater  favor  ;  for  a  divorce  can- 
not be  granted  without  misconduct  affecting  the  integrity  of 
the  party  guilty  of  it.  Consulting  alone  the  welfare  of  the 
child,  it  may,  nevertheless,  be  right  and  proper  to  commit  to 
such  party  its  care  and  education.  It  may  be  that  from 
such  party,  either  husband  or  wife,  the  training  of  the  child, 
morally  and  intellectually,  so  that  it  will  become  a  virtuous 
and  useful  citizen,  can  be  more  reasonably  anticipated,  than 
from  the  other  party,  however  free  from  blame  in  causing  a 
dissolution  of  the  marriage.  The  same  considerations  con- 
trol the  court,  when  a  voluntary  separation  occurs  between 
husband  and  wife.  The  welfare  of  the  child  must  be  con- 
sulted as  paramount,  and  it  must  be  committed  to  the  one 
parent  or  the  other,  as  the  evidence  may  justify  the  convic- 
tion that  its  benefit,  present  and  prospective,  demands. 

It  is  urged  that,  in  the  present  case,  the  separation  was  not 
voluntary — that  the  appellant  did  not  assent  to  it,  but  that 
the  appellee,  without  cause,  wilfully  abandoned  him.  The 
statute  is  in  terms  limited  to  a  voluntary  separation  ;  but  we 
do  not  suppose  it  was  contemplated  each  party  should,  in 
words,  express  assent  to  it.  The  assent  may  be  implied,  as 
it  is  often  implied  in  reference  to  contracts  and  agreements. 
A  husband  may  pursue  towards  the  wife,  or  the  wife  towards 
the  husband,  a  course  of  conduct  compelling  a  separation  ; 
and  it  would  be  idle  to  say  such  was  not  the  result  antici- 
pated or  intended.  Continuous  accusations  against  the  vir- 
tue of  the  wife  may  be  made,  wounding  her  pride,  chilling 
her  affections,  blighting  her  hopes,  embittering  every  hour 
of  her  life,  until,  if  all  self-respect  is  not  crushed,  she  must 
abandon  the  society  of  her  husband,  and  seek  relief  from  the 
tortures  he  inflicts.  It  would  be  vain  for  him  to  say,  that 
his  wife's  abandonment  was  voluntary  on  her  part,  and  invol- 
untary as  to  himself. — J]<ir<'iu  r.  Ihirdin,  17  Ala.  250.  Such 
a  case  has  occurred,  and  may  occur  again  ;  and  when  it  shall, 
it  will  be  a  voluntary  separation,  within  the  meaning  of  this 
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statute.  The  wife  chooses  separation  as  her  only  hope  of 
peace,  and  the  only  mode  of  maintaining  her  self-respect  and 
reputation  ;  and  the  husband  must  intend  and  assent  to  the 
natural  consequences  of  his  misconduct.  So,  if  the  husband 
should,  though  residing  under  the  same  roof,  withdraw  him- 
self from  the  society  of  the  wife,  neglect  her  in  sickness,  give 
countenance  or  currency  to  the  circulation  of  reports  affect- 
ing her  reputation,  commit  her  only  child  to  the  care  of 
those  hostile  to  her,  and  whom  he  knew  were  endeavoring  to 
estrange  it  from  her  in  its  very  infancy,  subject  to  the  con- 
trol of  those  who  he  knew  had  but  little,  if  any,  sympathy 
or  respect  for  her,  if  they  were  not  positively  inimical — -if 
this  course  was  persisted  in,  until  the  wife  lost  all  hope  of 
reclaiming  his  affections,  regaining  his  respect  and  confidence, 
and  restoring  herself  to  her  proper  position,  and  left  him  for 
a  home  with  her  parents ;  if  he  makes  no  effort  to  induce 
her  to  return,  and  no  offer  of  better  treatment,  his  assent  to 
the  separation  must  be  implied.  We  cannot  read  this  record, 
without  the  unpleasant  conviction  that  such  is  the  character 
of  this  case.  Passing  all  facts  of  which  the  evidence  may 
be  in  conflict,  looking  only  to  the  undisputed  facts,  the  ap- 
pellant must  have  desired  and  effected  a  separation,  and 
practically  it  existed,  so  far  as  he  was  concerned,  before  the 
appellee  left  his  roof. 

We  avoid  all  narration  of  the  facts,  that  neither  party,  or 
their  friends  and  relatives,  may  be  wounded,  and  the  chances 
of  reconciliation  rendered  hopeless.  Yet,  it  is  due  to  the 
appellee  to  say,  that  we  do  not  find  she  has  ever  been  want- 
ing in  affection  and  duty  to  the  appellant.  It  is  probable 
that  she  was  not  congenial  to  his  relatives,  by  whom  he  sur- 
rounded her ;  and  without  reflection  on  her  or  them,  it  is 
certain  that  from  the  want  of  congeniality  this  difficulty 
arose.  The  husband,  if  he  had  consulted  his  own  happi- 
ness, his  duty  to  the  appellee,  and  the  welfare  of  his  child, 
ought  to  have  made  greater  efforts  to  prevent  this  dissimi- 
larity from  passing  into  aversion  ;  or,  if  that  could  not  be 
avoided,  he  should  have  removed  his  wife  from  its  influence. 
It  is  the  injunction  of  divine  and  human  law,  that  a  man 
shall  "  leave  his  father  and  mother,  and  shall  cleave  unto  his 
wife.''  The  mother  resides  with  her  father,  who  is  of  high 
character,  and  offers  her  in  her  desolation  a  home  and  pro- 
tection under  his  roof,  for  herself  and  child.  The  education 
and  training  of  the  mother,  the  care  she  has  had  formerly  of 
her  younger  brothers  and  sisters  after  the  death  of  her 
mother,  the  blamelessness  of  her  past  life,  leave  no  room  to 
doubt  her  fitness  for  the  nurture  and  education  of  the  child. 
All  must  feel,  that  no  greater  calamity  can  befall  an  infant 
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daughter,  than  a  deprivation  of  a  mother's  care,  vigilance, 
precept  and  example.  A  mother's  sympathy  and  culture  ex- 
erts an  influence  on  her  life  and  character,  perceptible  only 
in  its  results.  Therefore,  courts  are  reluctant  now  to  de- 
prive her  of  the  custody  of  her  infant  daughters,  and  but 
seldom,  if  ever,  do  so,  unless  misconduct  is  imputable  to 
her.— Lead. Eq.  Cases,  1506-1528. 

Another  material  consideration  is,  that  if  the  child  is  com- 
mitted to  the  care  of  the  appellant,  he  must  rely  on  his 
mother,  or  sister,  to  take  charge  and  superintendence  of  it. 
However  well  fitted  they  may  be  for  the  training  of  chil- 
dren, their  fitness  is  not  superior  to  that  of  the  mother ;  and 
it  is  apparent  their  influence  would  result  in  the  estrange- 
ment from  her,  if  possible,  of  the  affections  of  the  child. 
In  fact,  the  controversy  is,  whether  the  child  shall  be  com- 
mitted to  the  care  of  the  appellant's  sister,  or  its  mother. 
The  discretion  with  which  the  statute  clothes  the  chancellor, 
in  view  of  the  sex  and  age  of  the  child,  and  all  the  circum- 
stances, was  properly  exercised  in  preferring  the  mother  as 
its  natural  guardian,  to  the  father ;  and  his  decree  must  be 
affirmed. 

STONE,  J.,  not  sitting,  having  been  of  counsel. 


McQueen  v.  McQueen. 

ll  in  Equity  to  enforce  Vendor's  Lien  for  Purchase-Money  of 

Land. 

1.  Executor's  authority  to  receive  Confederate  currency,  in  payment  of  notes  given 
for  purchase-money  of  land. — Where  lands  were  sold  on  credit  in  July,  1861, 
and  the  purchaser  paid  the  several  notes,  as  they  fell  due  during  the  war,  to 
the  vendor's  executor,  in  good  faith,  in  Confederate  currency,  the  debt  was 
thereby  extinguished  ;  and  in  the  absence  of  fraud  or  collusion  between  the 
purchaser  and  the  executor,  the  persons  interested  in  the  vendor's  estate, 
whether  as  heirs,  devisees,  or  creditors,  cannot  assert  &  vendor's  lien  on  the 
land. 

'2.  State  courts  and  judicial  proceedings  during  the  icar. — The  State  courts  of 
Alabama  during  the  late  war  were  legal  courts,  and  their  judgments  and  de- 
crees are  to  be  respected  accordingly. 

APPEAL  from  the  Chancery  Court  of  Lowndes. 
Heard  before  the  Hon.  ADAM  C.  FELDEK. 
The  bill  in  this  case  was  filed  on  the  10th  August,  1871,  by 
the  children  and  heirs-at-law  of  Samuel  McQueen,  deceased, 
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who  were  also  legatees  and  devisees  under  his  will,  against 
Eichard  H.  Cross,  as  the  executor  of  the  last  will  and  tes- 
tament of  said  Samuel  McQueen,  James  Chambers,  who  was 
the  only  solvent  surety  on  said  executor's  official  bond,  and 
James  G.  McQueen ;  and  sought  to  enforce  a  vendor's  lien 
for  the  purchase-money  of  a  tract  of  land,  which  the  said 
Samuel  McQueen  had  sold  to  the  said  James  G.  McQueen, 
in  July,  1861,  taking  his  three  promissory  notes  for  the  pur- 
chase-money, which  fell  due  on  the  1st  January,  1863,  the  1st 
January,  1864,  and  the  1st  January,  1865.  Samuel  McQueen 
died  in  September,  1863 ;  his  will  was  duly  admitted  to  pro- 
bate in  Lowndes  county,  where  he  resided,  and  letters  testa- 
mentary were  granted  to  said  E.  H.  Cross,  as  his  executor, 
by  the  Probate  Court  of  said  county ;  and  the  executor  re- 
ceived payment  of  the  notes,  as  they  respectively  fell  due, 
in  Confederate  treasury-notes.  On  final  hearing  on  plead- 
ings and  proof,  the  chancellor  rendered  a  decree  for  the 
complainants  ;  holding  that  the  executor  had  no  authority 
to  receive  Confederate  currency  in  satisfaction  of  the  notes. 
He  therefore  declared  the  purchaser's  notes  re-established, 
and  entitled  to  a  vendor's  hen  on  the  land,  and  ordered  an 
account  to  be  stated  by  the  register,  to  ascertain  the  amount 
due,  giving  the  executor  credit  for  the  value  in  United  States 
money  of  the  Confederate  currency  which  he  had  expended 
for  the  benefit  of  the  estate.  From  this  decree  James  G. 
McQueen  now  appeals,  and  here  assigns  it  as  error. 

CLEMENTS  &  ENOCHS,  and  WATTS  &  TROY,  for  appellant, 
cited  Glenn  v.  Glenn,  41  Ala.  571 ;  Harris  v.  Parker,  41  Ala. 
604  ;  Watson  v.  Stone,  40  Ala.  451 ;  Bibb  &  Falkner  v.  Avery, 
45  Ala.  691 ;  Wright  v.  Stott,  46  Ala.  200  ;  Ryland  v.  Griffin, 
45  Ala.  688 ;  Riddle  v.  Hill,  51  Ala.  224 ;  Parks  &'  Brewer  v. 
Coffey,  52  Ala.  32;  4  Wheaton,  246  ;  9  Cranch,-191. 

MANNING,  J.— The  object  of  the  bill  in  this  cause,  and 
the  effect  of  the  decree  in  it,  were  to  have  land  ordered  to 
be  sold,  and  a  supposed  vendor's  lien  upon  it  executed,  to 
pay  the  purchase-money  for  which  a  deceased  testator  had 
sold  it,  after  his  executor  had  delivered  up  the  notes  there- 
for to  the  purchaser,  upon  receiving  from  him  the  amount 
they  called  for,  in  the  treasury-notes  of  the  late  Confeder- 
ate States,  known  as  "  Confederate  currency."  The  land  was 
sold  on  the  29th  day  of  July,  1861 ;  the  vendor  died  in  Feb- 
ruary,1863  ;  and  the  transactions  were  completed  during  the 
late  war.  The  evidence  does  not  show  any  collusion  between 
the  executor  and  the  vendee  of  the  land,  nor  any  fraud  on 
the  part  of  the  latter,  or  that  it  was  a  transaction  different 
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from  those  of  every-day  occurrence  during  the  period  within 
which  it  took  place. 

In  Waring  v.  Leivis,  53  Ala.;  Baldwin  v.  HatcJiett,  during  the 
present  term  ;  Van  Hoose  v.  Bush,  at  the  last  term,  and  in  some 
other  cases,  we  have  had  occasion  to  consider  the  title  and 
powers  of  executors  and  administrators,  to  and  over  the 
assets  of  the  estates  committed  to  them,  and  in  what  re- 
spects they  differed  from  those  of  agents,  attorneys,  and  or- 
dinary trustees.  The  law  in  England,  and  in  this  country 
generally,  is  that,  so  long  as  an  executor  is  acting  within  the 
fine  of  iiis  authority  (as  he  certainly  does  in  receiving  pay- 
ment of  debts  due  to  his  testator),  and  payment  is  made  to 
him  by  the  debtor,  in  good  faith,  in  the  currency  which  is 
at  the  time  in  general  circulation  as  money,  the  executor's 
receipt  is  conclusive  against  the  legatees  and  distributees  of 
the  estate.  According  to  the  principles  settled  in  the  cases 
referred  to,  complainants  in  the  court  below  were  not  en- 
titled to  the  decree  rendered  by  the  chancellor  in  their 
favor. 

2.  The  other  main  question,  intended  to  be  presented  by 
the  bill  of  complaint,  that  the  Probate  Court  of  Lowndes 
county,  during  the  war,  was  an  illegal  court,  and  that  the  set- 
tlements made  by  Cross,  the  administrator,  therein,  were 
therefore  nullities,  has  been  settled,  since  the  bill  was  filed, 
adversely  to  that  proposition.  That  court  was  a  valid  court, 
and  its  decrees  are  to  be  respected  accordingly. — Parks  v. 
Cqffey,  52  Ala.  32. 

The  decree  of  the  chancellor  must  be  here  reversed,  and 
the  bill  dismissed,  at  the  costs  of  appellees,  in  this  court, 
and  in  the  court  below. 

STONE,  J.,  not  sitting,  having  been  of  counsel. 


Philpot  v.  Bingham. 

Statutory  Real  Action  in  Nature  of  Ejectment. 

1.  Infant's  power  of  attorney.  — An  infant's  power  of  attorney  to  sell  lands  is  not 
voidable  only,  but  absolutely  void. 

2.  When  action  lies  between  tenants  in  com'non  /  adverse  possession  and  ouster. 
In  ejectment,  or  a  statutory  real  action  in  the  nature  of  an  ejoctment,  between 
two  tenants  in  common,  if  the  defendant  pleads  not  guilty,  and  makes  a  claim 
for  valuable  improvements  under  a  suggestion  of  adverse  possession  (Revised 
Code,  §§  2602,  2614),  and  claims  under  deeds  which  purport  to   convey  the 
entire  interest  in  the  premises  to  his  vendor  and  himself— these  facts  are  sum- 
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cient  evidence  of  an  onster,  and  dispense  with  the  necessity  of  proving   a  de- 
mand and  refusal*  before  suit  brought. 

APPEAL  from  the  Circuit  Court  of  Montgomery. 

Tried  before  the  Hon.  JAMES  Q.  SMITH. 

This  action  was  brought  by  Eugene  B.  Philpot,  against 
Arthur  Bingham,  to  recover  an  undivided  half  interest  in  a 
certain  city  lot  in  Montgomery ;  and  was  commenced  on  the 
6th  March,  1874.  The  defendant  pleaded  not  guilty,  and 
made  a  suggestion  of  adverse  possession  for  three  years,  with 
the  erection  of  valuable  improvements.  The  lot  in  contro- 
versy, as  was  shown  by  the  evidence  adduced  on  the  trial, 
belonged  in  fee  to  Mrs.  Louisa  A.  Philpot,  the  mother  of  the 
plaintiff,  who  died  in  June,  1863,  intestate,  leaving  the  plain- 
tiff and  an  older  brother,  W.  H.  Philpot,  her  only  children 
and  heirs-at-law.  On  the  25th  of  July,  1863,  the  plaintiff  and 
his  brother  executed  a  power  of  attorney  to  their  father,  John 
N.  Philpot,  authorizing  him  to  sell  and  convey  the  property 
with  covenants  of  warranty ;  and  under  this  power  of  attor- 
ney, the  said  John  N.  Philpot  sold  and  conveyed  the  lot,  with 
covenants  of  warranty,  on  the  9th  September,  1863,  to  L.  B. 
Stringfellow,  who,  on  the  27th  August,  1870,  sold  and  con- 
veyed in  like  manner  to  the  defendant.  The  plaintiff  was 
under  twrenty-one  years  of  age  when  he  executed  said  power 
of  attorney.  The  defendant  bought  the  property  in  good 
faith,  supposing  that  the  deeds  conveyed  an  absolute  and 
perfect  title ;  paid  the  full  value ;  held  and  claimed,  as  he 
testified,  the  exclusive  ownership  and  possession  until  the 
commencement  of  this  suit,  and  had  no  notice  that  the  plain- 
tiff had  or  claimed  any  interest  in  the  lot  until  the  service  of 
the  writ  in  this  suit.  On  these  facts,  the  court  charged  the 
jury,  in  substance,  that  the  power  of  attorney,  and  the  deed 
executed  under  it,  were  each  voidable,  but  not  void ;  to 
which  charge  the  plaintiff  excepted.  The  court  also  charged 
the  jury,  on  the  written  request  of  the  defendant — 1st,  "  that 
one  tenant  in  common  of  land  can  not  maintain  such  an 
action  as  the  present,  unless  there  was  an  actual  ouster  be- 
fore the  commencement  of  the  action;"  2d,  "that  if  the 
defendant  never  had  any  notice  or  information  that  the  plain- 
tiff had  or  claimed  title  to  any  interest  in  the  real  estate  sued 
for  in  this  action,  until  served  with  the  summons  and  com- 
plaint in  this  case ;  and  if  the  plaintiff  never  had  any  other 
interest  therein  than  as  a  tenant  in  common ;  and  if  the  sev- 
eral deeds  read  in  evidence  were  executed  by  the  respective 
makers  thereof  as  they  purport  to  have  been, — then  the  plain- 
tiff can  not  recover  in  this  action."  To  each  of  these  charges 
an  exception  was  duly  reserved  by  the  plaintiff.  Exceptions 
were  also  reserved  by  the  plaintiff  to  the  refusal  of  several 
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charges  asked  by  himself,  and  to  several  other  charges  which 
were  given  by  the  court  at  the  instance  of  the  defendant ;  but 
these  require  no  particular  notice.  The  charges  given  to 
which  exceptions  were  reserved,  and  the  refusal  of  the  charges 
asked  by  the  plaintiff,  are  now  assigned  as  error. 

HARRIS  GUNTER,  for  the  appellant. — 1.  The  principle  is 
settled  here,  and  everywhere  else,  that  an  infant's  power  of 
attorney  is  absolutely  void. —  Ware  v.  Carfadye,  24  Ala.  622 ; 
Whitney  v.  Dutch,  14  Mass.  463 ;  Tucker  v.  Moreland,  10  Pe- 
ters, 58 ;  Pyle  v.  Craven,  4  Litt.  19 ;  Mustard  v.  Wohlford,  15 
Gratt.  337 ;  Fonda  v.  Fan  Horn,  15  Wendell,  635 ;  1  Johns. 
C.  127;  7  Cowen,  180;  17  Wendell,  131;  13  Barb.  538;  Bob- 
bins v.  Mount,  33  How.  24;  4  Rob.  Va.  553;  Semple  v.  Morri- 
son, 7  Monroe,  298;  Ely  v.  EMe,  3  N.  Y.  (Corns.)  508;  Bing- 
liam  on  Infancy,  19 ;  1  Amer.  Lead.  Cases,  H.  &  W.'s  notes, 
106. 

2.  A  tenant  in  common  can  not  maintain  ejectment  against 
his  co-tenant,  unless  there  has  been  an  actual  ouster,  or  its 
equivalent. — Foster  v.  Foster,  2  Stew.  358.  Here,  the  defen- 
dant pleaded  not  guilty,  which  is  equivalent  to  the  consent 
rule,  and  admits  possession ;  suggested  adverse  possession, 
with  a  claim  for  the  erection  of  valuable  improvements  ;  tes- 
tified, as  a  witness,  that  he  bought,  held,  and  claimed  the 
entire  and  absolute  interest  and  ownership  in  the  property, 
and  relied  on  deeds  which  purported  to  convey  the  entire 
property.  These  facts  amount  to  an  actual  ouster,  and  dis- 
pense with  the  necessity  of  proving  a  demand  before  suit 
brought. — King  v.  Kent's  Heirs,  29  Ala.  542 ;  Bogardus  v. 
Trinity  Church,  4  Paige,  178  ;  30  Conn.  492 ;  Tyler  on  Eject- 
ment, 875,  882,  199;  Bouv.  Die.  Ouster. 

EICE,  JONES  &  WILEY,  contra. — 1.  The  contracts  of  an  infant 
are,  in  general,  not  void,  but  voidable  merely,  and  may  be 
ratified  by  him  after  attaining  his  majority. —  Weaver  v.  Jones, 
24  Ala.  420;  West  v.  Penny,  16  Ala.  186.  An  infant's  deed, 
conveying  lands  upon  a  full  equivalent,  is  merely  voidable ; 
and  his  failure  to  restore  the  consideration,  within  a  reason- 
able time  after  he  has  arrived  at  full  age,  is  an  affirmance  of 
it. — Manning  v.  Johmon,  26  Ala.  446;  Fant  v.  Cat  heart,  8  Ala. 
730;  Thomason  v.  Boyd,  13  Ala.  419;  Delano  v.  Blake,  11 
Wendell,  86.  The  disaffirmance  must  not  only  be  made 
within  a  reasonable  time,  but  it  must  be  an  act  of  equal 
solemnity  with  the  deed. — Jackson  v.  Jlurchin,  14  Johns.  123; 
Tucker  v.  Moreland,  10  Peters,  73 ;  Roof  v.  Stafford,  1  Cowen, 
181.  Here,  the  infant  took  no  steps  to  disaffirm  the  con- 
tract, and  never  even  expressed  his  dissatisfaction  with  it, 
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until  the  institution  of  this  suit,  which  was  commenced  more 
than  ten  years  after  the  sale,  and  at  least  four  or  five  years 
after  he  had  attained  his  majority. 

2.  The  authorities  cited  for  the  appellant,  holding  that  an 
infant's  power  of  attorney  is  a  mere  nullity,  admit  that  it  is 
an  exception,  and  the  only  exception  to  the  general  rule,  and 
that  it  is  without  foundation  in  reason  or  principle.  But, 
under  our  statutes,  "powers  of  attorney,  or  other  instruments 
conferring  power  to  convey  property,  may  be  proved  or 
acknowledged  in  the  same  manner,  and  must  be  received  as 
evidence  to  the  same  extent  as  conveyances." — Eev.  Code, 
§  1547.  Under  the  operation  of  this  statute,  which  makes 
no  exception  in  favor  of  infants,  their  powers  of  attorneys 
are  placed  on  the  same  footing  as  their  deeds,  and  must  be 
deemed  only  voidable,  and  therefore  valid  until  avoided. — 
Demarest  v.  Wyncoop,  3  John.  Ch.  138, 147 ;  Tyler  on  Infancy, 
141-2.  Moreover,  the  exception  is  confined  to  sealed  instru- 
ments, and  parol  authority  to  transact  business  for  an  infant 
is  merely  voidable. —  Whitney  v,  Dutch,  14  Mass.  463;  Tyler 
on  Infancy,  58.  In  Alabama,  the  distinction  between  sealed 
and  unsealed  instruments  is  abolished  by  statute,  and  the 
technical  rules  founded  on  that  distinction  are  thereby  abro- 
gated. An  additional  reason  for  holding  the  power  of  attor- 
ney in  this  case  to  be  merely  voidable,  is  found  in  the  fact 
that  it  is  executed  by  the  infant  and  an  adult  jointly,  and  it 
is  certainly  valid  as  to  the  latter. — Ashlin  v.  Langton,  30  Eng. 
Com.  L.  567 ;  Tyler  on  Infancy,  47. 

STONE,  J. — Ever  since  the  leading  case  of  Zouch  lv.  Par- 
sons, 3  Burr.  1794,  there  has  been  a  growing  disposition  to 
treat  almost  all  contracts  made  by  infants  as  voidable  rather 
than  void.  The  principles  of  that  decision  have  received  a 
very  steady  and  cheerful  support  on  this  side  of  the  Atlantic. 
The  declared  rule  is,  that  contracts  of  an  infant,  caused  by 
his  necessities,  or  manifestly  for  his  advantage,  are  valid  and 
binding,  while  those  manifestly  to  his  hurt  are  void.  Con- 
tracts falling  between  these  classes  are  voidable.  Eelaxation 
of  ancient  rigor  has  had  the  effect  of  placing  many  transac- 
tions, formerly  adjudged  void,  in  the  more  conservative  cate- 
gory of  voidable. — See  3  Washb.  Eeal  Prop.  559  et  seg.  ;  2 
Kent's  Com.  234,  in  margin  ;  1  Amer.  Leading  Cases,  5th  ed. 
242  et  seg.  in  margin ;  2  Greenl.  Ev.  §  365  et  seg.;  Tyler  on 
Infancy,  41 ;  Tucker  v.  Moreland,  10  Pet.  58,  65 ;  Boody  v. 
McKenney,  (10  Shep.)  23  Maine,  517.  This  question  has 
been  several  times  before  this  court,  and  we  have  uniformly 
followed  the  modern  rule  above  expressed. — Fant  v.  Cathcart, 
8  Ala.  725  ;  Elliott  v.  Horn,  10  Ala.  348  j  Thomason  v,  Boyd, 
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13  Ala.  419 ;  West  v.  Penny,  16  Ala.  186 ;  Weaver  v.  Jones, 
24  Ala.  420 ;  Manning  v.  Johnson,  26  Ala.  446 ;  Freeman  v. 
Bradford,  5  Por.  270;  Slaughter  v.  Cunningham,  24  Ala.  260; 
Derrick  v.  Kennedy,  4  Por.  41 ;  C'ark  v.  Goddard,  39  Ala. 
164. 

It  is  declared  in  the  adjudged  cases,  and  in  the  elementary 
books,  that  a  power  of  attorney  to  sell  lands,  a  warrant  of 
attorney,  or  any  other  creation  of  an  attorney,  by  an  infant, 
is  absolutely  void. — Lawrence  v.  McArter,  10  Ohio,  38,  42 ; 
Pyle  v.  Cravens,  4  Littell,  17,  21 ;  Bennett  v.  Davies,  6  Cow. 
393;  Fonda  v.  Van  Home,  15  Wend.  636;  Knox  v.  Flack,  22 
Penn.  33  ;  Tyler  on  Infancy,  46-7 ;  1  Amer.  Lead.  Cases,  5th 
ed.,  247  in  margin ;  Saunders  v.  Mann,  1  H.  Bla.  75;  Tucker 
v.  Moreland,  10  Pet.  58,  68;  2  Kent's  Com.,  m.  p.  235.  So, 
in  Alabama,  it  has  been  said,  "  an  infant  can  not  appoint  an 
agent." —  Ware  v.  Cartledge,  24  Ala.  628.  In  Weaver  v.  Jones, 
24  Ala.  424,  C.  J.  CHILTON  said,  "The  better  opinion,  as 
maintained  by  the  modern  decisions,  is,  that  an  infant's  con- 
tracts are  none  of  them  (with,  perhaps,  one  exception)  abso- 
lutely void  by  reason  of  non-age ;  that  is  to  say,  the  infant  may 
ratify  them,  after  he  arrives  at  the  age  of  legal  majority." 
Ch.  J.  CHILTON  refers  to  Parsons  on  Contracts  in  support  of 
this  proposition.  Looking  into  that  work,  *  244,  it  is  clear 
that  he  means  to  except  from  the  operation  of  the  general 
rule,  laid  down  by  him,  those  contracts  of  an  infant,  by  which 
he  attempts  to  create  an  attorney  or  agency. 

From  such  an  array  of  authorities,  sanctioned  as  the  prin- 
ciple has  been  by  this  court,  we  do  not  feel  at  liberty  to 
depart,  although  the  argument  in  favor  of  the  exception  is 
rather  specious  than  solid.  We  therefore  hold,  that  the 
power  of  attorney,  under  which  the  plaintiff's  land  was  sold, 
made,  as  it  appears  to  have  been,  while  he  was  an  infant, 
was  and  is  what  the  law  denominates  void.  If  void,  then  no 
title,  even  inchoate,  passed  thereby;  and  the  defense  to  the 
action  must  rest  entirely  on  grounds  other  than  and  inde- 
pendent of  the  power  of  attorney  and  deed.  Thus  circum- 
scribed, the  defendant  (appellee  here)  has  failed  to  show  any 
defense  to  the  plaintiff's  claim  to  an  undivided  half  interest 
in  the  land  sued  for. — See  Boody  v.  McKenny,  23  Maine,  517 ; 
ffaney  v.  Hobson,  53  Maine,  453;  Cresinger  v.  Welch,  15  Ohio, 
156. 

2.  The  present  action  was  brought  to  recover  only  an 
"  undivided  half  interest"  in  the  lot  sued  for.  The  defendant 
interposed  a  single  plea — that  he'  was  "not  guilty  of  unlaw- 
fully withholding  the  premises  claimed  by  the  plaintiff." 
"  Such  plea  is  an  admission  by  the  defendant  that  he  is  in 
possession  of  the  premises  sued  for." — Rev.  Code,  §  2614. 
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The  defendant,  then,  admitted  by  his  plea  that  he  was  in 
possession  of  the  undivided  half  interest  of  said  lot  claimed 
by  the  plaintiff.  Under  section  2602  of  the  Revised  Code, 
the  defendant  filed  a  suggestion,  "that  he  and  those  whose 
possession  he  had,  for  three  years  next  before  the  commence- 
ment of  said  suit,  had  adverse  possession  of  the  real  estate 
mentioned  in  said  complaint,  and  made  permanent  improve- 
ments thereon,"  &c.  This  was  a  declaration,  of  record,  that 
defendant  was  in  adverse  possession  of  the  undivided  half- 
interest  sued  for.  Another  fact :  the  entire  property  in  con- 
troversy was  first  conveyed  to  Miss  Stringfellow,  and  subse- 
quently conveyed  by  her  to  defendant  in  entirety,  who  en- 
tered and  is  occupying  under  such  deed.  These  acts  clearly 
demonstrate  an  ouster  of  plaintiff  by  defendant,  and  dispense 
with  the  necessity  of  demand  by  plaintiff,  before  suit  brought, 
to  be  let  into  possession. — 1  Hill.  Real  Prop.  567,  and  note  3 ; 
Hargrove  v.  Powell,  2  Dev.  &  Bat.  97 ;  Tyler  on  Ejectment, 
801-2. 

The  rulings  of  the  Circuit  Court  are  in  conflict  with  the 
views  above  expressed ;  and  its  judgment  is  reversed,  and 
the  cause  remanded. 


Foscue  v.  Lyon. 

BiU  in  Equity  for  Account  and  Settlement  of   Trust   Estate. 

1.  Parol  evidence;  not  admissible   to  change  character  of  legacy. — When  a 
general  pecuniary  legacy  is  bequeathed  to  a  trustee,  with  specific  directions 
as  to  its  investment,  parol  evidence  is  not  admissible,  to  show  that  the  testator 
verbally  instructed  or  authorized  the  trustee  to  receive  from  his  executors,  in 
lieu  of  the  money  bequeathed,  or  in  payment  of  the  legacy,  the  promissory 
note  of  a  third  person,  given  to  the  testator  for  money  loaned.     Such  evidence 
would  vary  the  character  of  the  bequest,  changing  it  from  a  general  pecuniary 
legacy,  into  a  specific  bequest  of  a  chose  in  action. 

2.  Payment  of  legacy ;  authority  of  trustee  to  receive  stocks,  or  choses  in  ac- 
tion, in  lieu  of  money.  — When  a  general  pecuniary  legacy  is  bequeathed  to  a 
trustee,  to  be  by  him  invested  in  safe  or  productive  stocks,  or  placed  at  in- 
terest on  good  security,  as  he  in  his  discretion  might  think  best,  the  trustee 
may,  in  the  exercise  of  his  discretion,  receive  from  the  executors,  in  payment 
of  the  legacy,  stocks  or  choses  in  action  which  the  testator  himself  held  as  an 
investment ;  but  he  has  no  authority  to  receive  real  or  personal  property, 
which  could  only  be  converted  into  an  interest-bearing  capital  by  a  sale. 

3.  Judicial  notice  of  condition  of  country  during  late  war. — In  determining 
whether  a  testamentary  trustee  acted  in  good  faith,  and  with  reasonable  dili- 
gence and  prudence,  in  the  investment  and  use  of  trust  funds  during  the  late 
war,  where  the  will  imposed  upon  him  the  duty  of  making  investments  which 
would  pay  interest  or  dividends,  the  courts  will  take  judicial  notice  of  the 
disturbed  condition  of  the  country  during  that  period,  the  scarcity  of  stocks 
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and  public  securities,   the  fluctuating  values  of  property  of  every  kind,  find 
the  consequent  difficulty  of  making  Hate  and  productive  investments. 

4.  Prudence  of  testamentary  trustee  in  making  investment. — In   determining 
the  prudence  of  a  testamentary's  trustee's  conduct,  where  the  duty  of  making 
an  investment  of  the  trust  funds  was  imperative,  the  fact  that  he  merely  con- 
tinued an  investment  made  by  the  testator  himself  is  a  material  circumstance 
in  his  favor. 

5.  Conversion  of  interest  into  principal  by  trustee. — If  a  testamentary  trustee, 
in  the  exercise  of  the  discretion  with  which  he  is  clothed,  receives  from  the 
executors,  in  payment  of  a  pecuniary  legacy,  which  he  is  required  to  invest, 
the  promissory  notes  of  third  persons  given  to  the  testator  for  money  loaned, 
the  principal  of  which  does  not  equal  the  amount  of  the  legacy,  it  is  his  duty 
to  convert  into  principal  so  much  of  the  accrued  interest,  when  collected,  as 
will  make  up  the  deficiency. 

6.  Trustee's  liability  for  money  collected  in  Confederate  treasury-notes.  — Repeated 
decisions  of  this  court  have  settled  the  principle,  that  a  trustee  is  not  respon- 
sible for  money  collected  by  him,  during  the  late  war,  in  Confederate  treasury;- 
notes,  which  perished  on  his  hands,  without  fault  on  his  part,  when  the  war 
terminated. 

7.  Interest  on  legacy  ;  ichen  payable,  and  liability  of  trustee  for. — On  a  general 
pecuniary  legacy,  interest  is  not  payable  until  the  lapse  of  eighteen  months 
from  the  grant  of  letters  testamentary  ;  yet,  if  the  trustee  of  the  legacy  collects 
from  the  executors  interest  from  the  testator's  death,  the  over-payment  enures  to 
the  trust  estate,  and  the  trustee  cannot  claim  it  as  against  the  beneficiaries  ;  and 
especially  is  this  the  case  where  the  executors  do  not  complain  of  the  over- 
payment, and  where  any  complaint  by  them  would  be  barred  by  the  statute 
of  limitations. 

8.  Trustee's  liability  for  failure  to  collect  money  during  late  tear. — A  trustee 
is  not  personally  responsible  for  losses  resulting  from  his  mere  failure  to  make 
collections  during  the  late  war,  since  delays  in  making  collections  during  that 
time  were  unavoidable  ;  compulsory  collections  being  suspended,  and  no  col- 
lections being  practicable  except  in  Confederate  currency. 

9.  Loan  of  trust  funds  on  mortgage  of  real  estate. — A  trustee  may  properly 
loan  money  in  his  hands,  which  he  is  required  to  invest,  on  mortgages  of  real 
estate  ;  and  ordinarily,  if  the  money  advanced  does  not  exceed  two-thirds  of 
the  value  of  the  mortgaged  property,  it  is  considered  a  prudent  transaction, 
and  the  trustee  is  not  held  responsible  for  any  subsequent  deterioration  of  the 
property. 

10.  Purchase  cf  lands  with  trust  funds  by  in(stee. — Although  a  trustee  has  no 
authority,  unless  expressly  conferred  by  the  instrument  creating  the  trust,  to 
change  the  character  of  the  trust  estate,  by  purchasing  lands  with  the  trust 
funds  in  his  hands  ;  yet,  he  may  take  lands  from  a  debtor,  at  a  fair  price, 
when  necessary  to  prevent  a  loss  of  part  of  the  trust  funds,  which  he  has 
loaned  out  in  the  legitimate  exercise  of  his  discretion  ;  and  the  lauds  so  pur- 
chased become  a  part  of  the  trust  estate  in  his  hands. 

11.  Same  ;  liability  of  trustee  for  failure  to  sett.  — Having  made  such  a  purchase 
of  lands,  the  trustee  is  not  responsible  for  any  subsequent  deterionition  in 
their  value,  because   of  his  failure  and  refusal   to  re-sell,  a  few  days  after  his 
purchase,  when  offered   by  a  solvent  purchaser  the  price  which  he  had  paid. 
The  rights  of  the  beneficiaries  having  then  attached,  ho  could  not  sell  without 
an  order  of  court. 

12.  Over-payments  by  trustee,  to  tenant  for  life ;  right  of  retainer  and  reimburse- 
ment.— If  the  trustee,  in  paying  the  annual  interest  to  the  tenant  for  life, 
advances  more  than  is  justly  due,  it  is  the  duty  of  the  life-tenant   to  protect 
him  against  loss  on  that  account,  and  the  trustee  may  retain  out  of  the  inter- 
est subsequently  accruing  to  the  life-tenant  until  he  is  reimbursed  :  and  if  the 
trustee  has  resigned,  and  the  tru^t  estate  is  in  the  hands  of  a  receiver  appointed 
by  the  court  pending  the  settlement  of  the' trust,  the  court  may  direct  the  re- 
ceiver to  apply  the  accruing  interest  to  the  indemnity  of  the  trustee. 

13.  When  petition,  or  svqppl&Mrttal  cross  bill,  in  proper. — Whether^  defendant 
in  a  pending  suit  may  obtain  relief,  touching  matters  involved  in  the  litiga- 
tion, by  petition,  or  by  supplemental  cross  bill,  rests  in  th->  sound  discretion 
of  the  court ;  and  if  a  supplemental  cross  bill  is  filed,  when  a  petition  would 
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be  more  appropriate,  a  demurrer  to  it  may  be  overruled,  and  the  cross  bill 
itself  be  treated  as  a  petition. 

14.  Lien  of  trustee,  for  reimbursement,  on  lands  purchased  with  over-payment. — 
If  the  tenant  for  life  has  received  from  the  trustee  more  than  the  amount 
justly  belonging  to  him  as  annual  interest,  and  has  invested  the  moneys  so 
received  in  the  purchase  of  lands,  the  trustee  has  no  lieu  on  the  lands  for  his 
reimbursement,  and  no  equity  to  subject  them  to  his  indemnity  in  the  suit  for 
the  settlement  of  the  trust. 
* 

APPEAL  from  the  Chancery  Court  of  Marengo. 

Heard  before  the  Hon.  A.  "W.  DILLABD. 

The  bill  in  this  case  was  filed  on  the  23d  December,  1873, 
"by  Mrs.  Mary  Jane  Foscue  and  her  two  children,  Ellen  Fos- 
cue and  Frank  L.  Foscue,  against  Francis  S.  Lyon;  and 
sought  an  account  and  settlement  of  a  trust  created  by  the 
will  of  Augustus  Foscue,  who  was  the  father  of  Mrs.  Mary 
Jane  Foscue,  and  whose  last  will  and  testament  was  duly 
admitted  to  probate,  in  said  county,  in  May,  1861,  soon  after 
his  death.  The  clause  creating  the  trust  was  in  the  follow- 
ing words  :  "  I  give  and  devise  to  Francis  S.  Lyon,  in  trust 
for  the  use  and  benefit  of  my  daughter  Jane,  the  wife  of 
Frederick  Foscue,  the  following  named  negro  slaves,  together 
with  the  future  increase  of  the  females  thereof,  to- wit,"  nam- 
ing them  ;  "  for  the  sole  and  separate  use,  benefit,  and  sup- 
port of  my  said  daughter,  for  and  during  the  term  of  her 
natural  life,  free  and  exempt  from  the  control,  possession, 
contracts,  and  obligations  of  her  husband  ;  and  at  her  death, 
to  go  to,  and  be  equally  divided  among  her  children.  I 
moreover,  for  the  further  use,  benefit,  and  support  of  my  said 
daughter,  give  and  bequeath  to  the  said  Francis  S.  Lyon 
the  sum  of  fifty  thousand  dollars  in  cash,  out  of  my  estate  ; 
to  be  by  him  as  trustee  invested  in  some  safe  and  produc- 
tive stock,  or  stocks,  or  placed  at  interest  on  good  security, 
as  he  may  in  his  discretion  deem  best ;  the  interest  on  the 
same  he  shall  collect  annually,  or  the  dividends  at  such  times 
as  they  may  accrue,  and  pay  over  the  same  to  my  daughter 
Jane,  for  her  sole  and  separate  use  and  benefit  aforesaid,  so 
long  as  she  may  live ;  and  in  making  such  payments,  the  re- 
ceipt of  the  said  Jane  to  the  said  trustee  shall  be  valid  and 
binding,  without  her  being  joined  by  her  husband ;  and  at 
the  death  of  the  said  Jane,  the  principal  of  the  said  sum  of 
fifty  thousand  dollars  shall  by  said  trustee  be  settled  upon 
and  vested  in  the  children  of  the  said  Jane." 

B.  "W.  Whitfield,  who  was  a  son-in-law  of  the  testator,  and 
said  F.  S.  Lyon,  were  named  as  executors  of  the  will,  and 
were  exempted  by  it  from  giving  bond  ;  and  they  both  qual- 
ified as  executors,  soonjafter  the  testator's  death,'  on  the  27th 
May,  1861.  On  the  1st  December,  1862,  said  Lyon,  as  trus- 
tee, received  from  said  executors,  in  payment  and  satisfac- 
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tion  of  the  legacy  of  $50,000,  the  promissory  note  of  G. 
Breitling  for  $45,000,  and  the  promissory  note  of  Sledge  & 
Compton  for  $1,080.  These  notes  had  been  given  by  the 
respective  makers  to  the  testator  in  his  life-time  for  borrowed 
money ;  and  the  Breitling  note  was  secured  by  a  deed  of 
trust  on  two  tracts  of  land,  known  respectively  as  the  "Cal- 
houn  place  "  and  the  "  Lyon  place,"  and  a  considerable  num- 
ber of  slaves,  which  were  conveyed  to  said  F.  S.  Lyon  as 
trustee,  and  he  was  authorized  to  sell  for  cash  on  default  be- 
ing made  in  the  payment  of  the  secured  note.  This  note  was 
given  in  1857,  for  $52,459.20 ;  but,  on  a  settlement  had 
between  said  Breitling  and  the  testator  on  the  1st  March, 
1861,  as  shown  by  an  indorsement  on  the  note,  the  amount 
then  due  was  reduced  to  $45,000.  When  the  trustee  ac- 
cepted these  notes  from  the  executors,  a  computation  of  the 
interest  due  on  them  was  made,  and  the  note  of  Sledge  <fe 
Compton  was  taken  to  make  up  the  difference  between  the 
amount  then  due  on  the  legacy  and  the  amount  then  due  on 
the  Breitling  note  ;  and  in  the  computation  interest  on  the 
legacy  was  counted  from  the  day  of  the  testator's  death. 

In  December,  1865,  the  trustee  took  possession  of  the 
lands  conveyed  by  Breitling's  deed  of  trust,  and  sold  them 
at  public  outcry  under  the  power  contained  in  the  deed,  but 
for  one-third  cash,  and  the  balance  in  one  and  two  years. 
At  this  sale,  James  B.  Jones  became  the  purchaser  of  the 
"Calhoun  place,"  at  the  price  of  $33,380;  of  which  amount 
he  paid  one-third  in  cash,  and  gave  his  promissory  note  for 
the  residue,  payable  in  one  and  two  years,  and  secured  by  a 
deed  of  -trust  on  the  lands,  to  R  M.  Campbell  as  trustee. 
The  "  Lyon  place  "  was  purchased  by  one  Curtis,  who  paid 
the  purchase-money  according  to  the  terms  of  the  sale.  In 
January,  1868,  said  J.  R.  Jones  having  become  insolvent 
and  absconded,  Lyon  as  trustee  took  possession  of  the  "  Cal- 
houn place  ;"  and  on  the  6th  December,  1869,  at  his  instance, 
the  lands  were  sold  by  the  trustee  under  the  deed  of  trust, 
and  were  purchased  at  the  sale  by  said  Lyou. 

On  the  5th  January,  1863,  the  said  executors  filed  in  the 
Probate  Court  their  accounts  and  vouchers  for  a  final  settle- 
ment of  their  testator's  estate  ;  and  on  the  9th  December, 
1872,  a  decree  nunc  pro  tune  was  rendered  by  that  court, 
discharging  them  from  further  liability  as  executors.  On 
the  15th  December,  1873,  Lyon  filed  his  resignation  as  trus- 
tee with  the  register  in  chancery,  and  made  a  settlement  of 
his  accounts  and  vouchers  as  trustee ;  and  the  register  al- 
lowed the  account  as  stated  by  him,  against  the  objections 
of  Mrs.  Foscue  and  her  children,  who  thereupon  filed  their 
bill  in  this  case.  The  bill  alleged  that  the  defendant,  as 
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trustee,  received  the  amount  of  the  legacy  from  the  testa- 
tor's executors,  and  failed  to  invest  it  according  to  the  di- 
rections of  the  will ;  that  he  failed  to  collect  and  pay  over 
the  annual  interest,  as  he  ought  to  have  done ;  that  he  had 
no  authority  to  invest  any  portion  of  the  trust  funds  in  the 
purchase  of  lands,  as  he  claimed  to  have  done,  and  that 
the  trust  estate  was  greatly  injured  by  his  neglect,  misman- 
agement, and  violation  of  official  duty ;  and  the  complain- 
ants insisted  that  they  were  not  bound  to  accept  the  lands 
as  any  part  of  the  trust  estate.  By  a  petition,  subse- 
quently filed,  the  complainants  asked  the  appointment  of  a 
receiver,  to  take  charge  of  the  trust  estate,  and  also  of  the 
lands,  with  power  to  lease  or  rent  them  ;  and  a  receiver  was 
appointed  without  objection. 

The  defendant  filed  an  answer,  denying  all  the  charges  of 
negligence,  waste,  or  other  misconduct ;  giving  a  full  history 
and  statement  of  all  his  acts  in  relation  to  the  trust  estate, 
explaining  and  justifying  them.  He  alleged  that,  in  receiv- 
ing the  note  of  G.  Breitling  from  the  executors,  he  acted 
under  the  verbal  directions  of  the  testator  himself,  given  a 
few  days  before  his  death ;  and  that  his  purchase  of  the  "Cal- 
houn  place,"  at  the  sale  under  the  mortgage  given  by  Jones, 
was  necessary  to  save  the  debt  due  from  said  Jones  to  the 
trust  estate,  He  alleged  that,  in  the  numerous  and  compli- 
cated transactions  connected  with  the  trust  estate  during  the 
war,  some  mistakes  had  occurred  through  accident  or  inad- 
vertence, which  he  asked  might  be  corrected ;  and  he  speci- 
fied particularly  the  allowance  of  one  year's  interest  more 
than  was  due  on  the  Breitling  note  when  he  received  it  from 
the  executors,  and  that  he  had  charged  himself  with  interest 
on  the  testamentary  trust  fund  from  the  time  of  the  testator's 
death,  whereas  interest  was  only  chargeable  eighteen  months 
after  his  death.  He  also  filed  a  cross  bill,  in  which  he 
repeated  these  statements,  and  further  alleged  that  Mrs.  Fos- 
cue had  been  fully  informed  of  all  his  acts  in  connection  with 
the  Breitling  note  and  the  "Calhoun  place,"  and  had  ap- 
proved and  ratified  them ;  also,  that  he  had  paid  and  ad- 
vanced to  Mrs.  Foscue,  at  different  times,  more  than  she  was 
entitled  to  receive  on  account  of  the  interest  of  the  trust 
fund,  and  that  she  had  invested  some  of  these  moneys  in  the 
purchase  of  a  house  and  lot  in  Demopolis ;  and  further,  that 
he  made  these  advancements  and  payments  on  the  faith  of 
her  promise  that  he  should  be  refunded  any  excess  out  of 
the  trust  estate.  The  prayer  of  the  cross  bill  was,  that  an 
account  might  be  taken  of  the  trust  fund,  charging  the  trus- 
tee only  with  the  amount  which  he  had  actually  collected  on 
account  of  the  legacy,  or  which  by  due  diligence  he  might 
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have  collected ;  that  the  legacy  might  be  abated,  pro  tanto, 
on  account  of  the  loss  of  all  the  slaves  belonging  to  the 
estate,  and  the  great  loss  and  diminution  in  value  of  all 
other  kinds  of  property  by  the  war ;  that  the  "Calhoun  place" 
might  be  received  and  treated  as  a  part  of  the  trust  estate ; 
and  that  any  over-payment  which  he  might  have  made  to 
Mrs.  Foscue  might  be  made  good  to  him  out  of  her  interest 
in  the  trust  estate,  or  out  of  the  house  and  lot  in  Deinop- 
olis. 

The  cause  was  submitted  for  final  decree,  on  pleadings 
and  proof,  at  the  June  term,  1875,  when  the  chancellor  held 
and  decreed — 1st,  that  the  complainants  were  entitled  to  an 
account  of  the  trust  estate  at  the  hands  of  the  trustee ;  2dr 
that  the  trustee  was  authorized,  "by  the  terms  of  the  trust," 
to  receive  the  note  of  Breitling  from  the  executors  in  pay- 
ment or  satisfaction  of  the  pecuniary  legacy ;  3d,  that  in  the 
purchase  of  the  "  Calhoun  place,"  under  the  facts  disclosed 
by  the  evidence,  in  the  name  of  the  beneficiaries,  and  for 
their  benefit,  the  trustee  acted  in  good  faith,  and  within  the 
scope  of  his  powers  as  trustee,  and  the  purchase  was  rati- 
fied ;  4th,  that  interest  on  the  legacy  did  not  begin  to  run 
until  the  lapse  of  eighteen  months  from  the  testator's  death ; 
and,  5th,  that  an  account  of  the  trust  fund  should  be  taken 
and  stated  by  the  register,  as  master,  on  the  principles  get- 
tied  by  the  opinion  filed  in  the  case. 

From  this  decree  the  complainants  in  the  original  bill 
appeal,  and  here  assign  as  error — 1st,  the  overruling  of  sev- 
eral objections  on  their  part  to  interrogatories  to  witnesses, 
as  to  the  testator's  verbal  instructions  to  the  trustee  to 
receive  the  note  on  Breitling  in.  payment  of  the  legacy  to 
Mrs.  Foscue  and  her  children ;  2d,  that  part  of  the  decree 
which  declared  that  the  trustee  was  authorized  to  receive 
the  note  on  Breitling  in  payment  of  the  legacy ;  3d,  that 
part  which  ratified  the  purchase  of  the  "  Calhoun  place  "  by 
the  trustee ;  and,  4th,  that  part  which  held  that  the  trustee 
was  only  liable  for  interest  on  the  legacy  from  the  lapse  of 
eighteen  months  after  the  testator's  death. 

In  stating  the  account  under  the  order  of  reference,  the 
register  ascertained  that  the  trustee  had  made  over-payments 
to  Mrs.  Foscue,  amounting  to  more  than  $14,000,  and  that 
over  $13,000  of  this  sum  was  due  from  him  to  her  children, 
on  account  of  the  trust  fund.  Before  the  register  made  his 
report  under  the  reference,  the  trustee  filed  a  "  supplemental 
cross  bill  in  the  nature  of  a  bill  of  review,"  stating  the  result 
of  the  master's  account  under  the  reference,  with  the  other 
material  facts  above  stated,  and  asking  that  a  lien  be  declared 
in  his  favor,  for  the  amount  of  these  over-payments,  on  the 
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house  and  lot  in  Demopolis,  and  on  Mrs.  Fescue's  interest 
in  the  trust  property  in  the  hands  of  the  receiver ;  and  that 
she  be  enjoined  from  collecting,  and  the  trustee  from  paying 
to  her,  any  interest  on  the  trust  fund,  or  rents  and  profits  of 
the  trust  property  in  his  hands,  until  this  amount  was  re- 
funded to  the  trustee.  The  chancellor  overruled  a  demurrer 
to  this  supplemental  cross  bill,  and  also  refused  to  dissolve 
the  injunction  granted  under  it  on  the  coming  in  of  the 
answer.  From  this  decree  an  appeal  is  also  taken  by  Mrs. 
Foscue,  and  it  is  here  assigned  as  error. 

EUGENE  McCAA,  and  W.  W.  DUGGER,  for  appellants. — 1.  The 
bequest  for  the  benefit  of  Mrs.  Foscue  and  her  children  was 
a  general  pecuniary  legacy,  and  no  parol  instructions  of  the 
testator  could  be  received  to  change  its  character,  or  to 
relieve  the  trustee  from  liability  for  his  failure  to  collect  it 
in  monev. — Nichols  v.  Osborne,  2  P.  Wms.  421 ;  2  Vesey  &  B. 
318;  2  Grattan,  280;  2  Atk.  372;  3  P.  Wms.  354;  1  Yeates, 
437.  To  receive  such  parol  evidence  would  be,  pro  tanio,  a 
revocation  of  the  will. — 14  Gray,  114. 

2.  The  trustee  was  himself  one  of  the  executors.     He  had 
no  authority  to  receive  any  thing  but  money  in  payment  of 
the  legacy.     His  letters  to  Mrs.  Foscue  admit  that  he  had 
received  it,  and  his  conduct  estops  him  from  denying  that  he 
had  received  it.— 18  Conn.  138 ;  20  Conn.  563 ;  25  Conn.  118 ; 
26  Vermont,  366;  7  Ohio  St.  105;  3  Hill,  221;  37  Mis.  207; 
12  Barb.  135;  33  Penn.  St.  316;  13  Ser.  &  E.  304;  1  Mete. 
193;  9  Cal.  204;  6  Mich.  76;  27  N.  H.  503;  37  N.  H.  65. 

3.  The  terms  of  the  trust  were  imperative.     It  was  the 
duty  of  the  trustee  to  collect  the  fund,  and  to  invest  it  in 
safe  bonds,  or  lend  it  out  on  good  security.     He  had  no 
authority  to  invest  it  in  lands,  nor  can  he  charge  the  trust 
estate  with  the  depreciation  in  the  value  of  the  lands.     He 
violated  his  duty  in  purchasing  the  lands,  and  he  must  him- 
self suffer  the  consequences  of  his  fault. — Miller  v.  Chaplin, 
20  Ohio,  442;  McKiniey  v.  1,-vine,  13  Ala.  681;  6  Munf.  446; 
32  Ala.  433;  29  Ala.  367;  Hill  on  Trustees,  368-72;  Tiff.  & 
Bull.  587,  633 ;    Akerman  v.  Emmett,  4  Barb.  626.  .  If  he 
bought  the  lands,  as  he  alleges,  only  to  save  a  debt  due  to 
the  trust  estate,  he  was  guilty  of  great  negligence  and  breach 
of  duty,  when  he  failed  to  re-sell  it  to  Selden,  Siddons,  or 
Dugger,  who  offered  to  take  it  off  his  hands  soon  after  his 
purchase.— 3  MyL  &  Cr.  495 ;  2  Wms.  Ex.  1637. 

4.  The  Breitling  deed  of  trust  conveyed  a  large  number  of 
slaves,  in  addition  to  the  lands  ;  and  the  trustee  was  guilty 
of  great  negligence  in  letting  them  perish  on  his  hands  by 
the  results  of  the  war.     It  was,  also,  a  neglect  of  duty  on  his 
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part  not  to  collect  the  notes  as  they  fell  due.  For  these  acts 
of  negligence  he  should  have  been  held  liable. — Jfarrison  v. 
Mock,  10  Ala.  185  ;  RoyalTs  Admr  v.  McKenzie,  25  Ala.  353. 

5.  When  income  or  interest  is  bequeathed,  it  begins  to  run 
from  the  testator's  death,  if  the  fund  is  productive,  and  the 
estate  free  from  debt,  as  was  the  case  here. — Selleck  v.  French, 
1  Amer.  L.  C.  524,  note ;  1  Vesey,  sr.  308 ;  3  Atk.  102,  438  ; 

1  Dick.  310 ;  Carey  v.  Austin,  2  Bro.  C.  C.  58  ;  8  Paige,  89 ; 

2  Wms.  Ex.  1234 ;  Amer.  Law  Times,  February,  1874,  p.  32 ; 
King  v.  Talbot,  40  N.  Y.  76.     But,  whether  the  interest  was 
collected  by  the  trustee  properly  or  improperly,  he  is  res- 
ponsible to  the  beneficiaries  for  it,  since  he  did  in  fact  col- 
lect it.— 1  Hare,  167  ;  2  J.  J.  Mar.  203  ;  2  Band.  409  ;  4  Mass. 
208.     Money  voluntarily  paid,  through  ignorance  or  mistake 
of  law,  with  a  full  knowledge  of  all  the  facts,  and  without 
any  fraud  or  imposition,  can  not  be  reclaimed,  either  at  law, 
or  in  equity. —  Town  Council  of  Galmba  v.  Burnett,  34  Ala.  402  ; 
Benson  v.  Monroe,  7  Gush.  125 ;  4  Gill,  425 ;  5  Gill,  244 ;  5 
Conn.  528;  29  Ala.  233;  21  Ala.  756;  26  Ala.  413;  1  Bae. 
Abr.  (Bouv.)  411-12. 

6.  The  trustee  should  be  made  to  pay  the  entire  costs  of 
the  litigation,  since  the  beneficiaries  were  forced  to  it  by  his 
action  in  the  premises. — DeL'eysier  v.  Clark-son,  2  Wendell,  77 ; 
Bryan  v.  Craig,  12  Ala.  354 ;  Bethea  v.  McColl,  5  Ala.  108  ; 
Garnett  v.   Carr,  3  Leigh,  407  ;   Granberry  v.    Granberry,  1 
Wash.  C.  C.  246  ;  1  Johns.  Ch.  84 ;  King  v.  Talbot,  40  N.  Y. 
83. 

7.  The  supplemental  cross  bill  in  the  nature  of  a  bill  of 
review,  as  it  is  called,  cannot  be  sustained,  either  as  a  sup- 
plemental  bill,  or  as   a  bill   of  review ;  and  on  the  facts 
stated,  it  is  wanting  in  equity  and  merits. — Story"s  Eq.  PL 
§§  404,  421-2  ;  3  Dan.  Ch.  Pr.  1729  ;  17  Vesey,  176  ;  35  Ala. 
70  ;  Montevallo  Coal  Co.  v.  Reynolds,  44  Ala.  253  ;  16  Texas, 
432  ;  39  Ala.  409  ;   16  Ala.  274 ;  Skyring  v.    Greenwood,  4 
Barn.  &  Cr.  281 ;    Willan  v.  Milan,  16  Vesey,  89  ;   Walker  v. 
Walker,  9  WaUace,  743 ;  Henshaw  v.  Bissett,  18  Wallace,  255  ; 
34  Vermont,  208. 

J.  T.  JONES,  and  WATTS  &  SONS,  contra. — 1.  In  taking  the 
Breitling  note  from  the  executors,  in  payment  of  the  pecu- 
niary legacy,  which  he  was  required  to  invest,  or  loan  out  at 
interest,  the  trustee  was  obeying  the  instructions  of  the  tes- 
tator, and,  in  effect,  only  continuing  an  investment  which  the 
testator  himself  had  made.  The  testator  had  trusted  Breit- 
ling ;  the  note  was  amply  secured,  and  the  facts  show  that 
it  was  a  prudent  act  on  the  part  of  the  trustee. — JRowth  v. 
Hoivell,  3  Vesey,  565 ;  Harrison  v.  Mock,  10  Ala.  185. 
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2.  The  trustees  discretionary  powers  were  very  full ;  and 
in  the  exercise  of  them,  the  material  question  is,  whether  he 
acted  in  good  faith,  and  with  reasonable  diligence  ;  that  is, 
with  such  care,  caution,  and  diligence,  as  a  man  of  ordinary 
care  and  prudence  would  exercise  in  relation  to  his  own  af- 
fairs.— Thompson  v.  Brown,  4  Johns.  628  ;  Dean  v.  Rathbone, 
15  Ala.  334  ;  Gould  v.  Hayes,  19  Ala.  438  ;  Harrison  v.  Mock, 
10  Ala.  185.     In  judging  of  the  trustee's  conduct  here,  the 
circumstances  by  which  he  was  surrounded  must  not  be  over- 
looked ;  and  the  court  will  take  judicial  notice  of  the  condi- 
tion of  the  country  at  that  t'me.     In  the  midst  of  a  pro- 
tracted and  exhausting  war,  with  no  opportunities  for  stable 
or  profitable  investments,  no  public  stocks  in  the  market, 
but  little  confidence  in  private  or  public  securities,  and  all 
kinds  of  property  fluctuating  in  value,  the  most  prudent  and 
skillful  financier  would  have  been  greatly  puzzled  to  make 
an  investment  of  $50,000,  which  would  have  been  at  once 
safe  and  profitable — which  would  yield  an  annual  interest, 
and  not  be  liable  to  deterioration  or  loss. 

3.  It  is  not  contended  that  the  trustee  had  any  power  to 
convert  the  trust  funds  into  land,  as  a  permanent  investment. 
The  question  is,  whether  he  was  authorized  to  buy  the  lands, 
under  the  circumstances  disclosed  by  the  evidence,  in  order 
to  save  a  debt  due  to  the  trust  estate  ;  and  this  question  re- 
solves itself  into  another — would  a  court  of  equity,  on  a 
proper  application,  have  authorized  the  purchase  ?     What- 
ever a  court  of  equity  would  direct  a  trustee  to  do,  it  will 
ratify  and  confirm,  when  done  by  him  without  its  order. — 1 
Perry  on  Trusts,  §  458  ;  2  Ib.  §  476 ;  Dean  v.  Rathbone,  15 
Ala.  334  ;  8  Gill,  403  ;  Coivles  v.  Marks,  at  the  last  term. 

4.  Interest  on  the  legacy  to  Mrs.  Foscue  and  her  children 
did  not  begin  to  run,  until  the  lapse  of  eighteen  months  from 
the  death  of  the  testator,  or  the  grant  of  letters. — Hallett  dc 

Walker  v.  Allen,  13  Ala.  555 ;  Hill  on  Trustees,  364  ;  2  Kent's 
Com.  417,  note  a  ;  6  John's  Ch.  33  ;  Myers  v.  Myers,  33  Ala. 
85.  Interest  from  the  testator's  death  cannot  be  charged 
against  the  trustee,  on  the  ground  that  he  received  it ;  for, 
in  fact,  he  did  not  receive  it,  nor  did  he  receive  one  dollar  in 
money.  In  making  his  settlement  with  the  executors,  the 
amount  due  him  was  estimated,  principal  and  interest,  at 
$56,422.05  ;  and  he  received  for  this  the  Breitling  note  ($45- 
000),  with  the  accumulated  interest,  which  was  estimated  at 
$10,287.36  ;  and  the  note  of  Sledge  &  Compton  was  taken  to 
make  up  the  residue.  But,  in  this  calculation  of  interest,  a 
mistake  was  made  of  the  interest  for  one  year,  $3,600  ;  and 
this  sum  could  not,  of  course,  be  collected  on  the  Breitling 
note,  nor  was  it  collected.  The  trustee,  then,  cannot  be 
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charged  with,  money  which  he  did  not  collect,  and  which  he 
had  no  right  to  collect.  If  he  acted  in  good  faith,  he  can 
only  be  charged  with  his  actual  collections,  and  he  is  not 
estopped  from  showing  precisely  how  the  accounts  stand.— 
Hamttton  v.  Givynn,  29  Ala.  233.  Besides,  if  he  had  collected 
from  the  executors  more  than  he  was  entitled  to  receive,  he 
would  be  liable  to  them,  or  to  Foscue's  estate,  for  the  over- 
payment ;  and  it  would  be  no  defense  to  him  that  he  had 
paid  the  money  over  to  other  persons. 

5.  The  trustee  is  entitled  to  reimbursement  out  of  Mrs. 
Foscue's  interest  in  the  trust  estate,  for  over-payments  made 
to  her  by  him. — Hill  on  Trustees,  382 ;  Crutcfifield  v.  Haynes, 
14  Ala.  49 ;  Crutch  field  v.  Houston,  22  Ala.  76  ;  Colbert  v.  Dan- 
iel, 32  Ala.  314 ;  Perry  on  Trusts,  §§485,  915. 

BRICKELL,  C.  J. — The  clear  intention  of  the  testator,  in 
the  bequest  under  consideration,  was  the  creation  of  an  in- 
terest-bearing,fund  of  fifty  thousand  dollars,  the  annual  in- 
terest on  which  should  be  paid  to  his  daughter  during  her 
life,  and  the  principal  of  which,  remaining  undiminished  at 
her  death,  should  be  settled  on  and  vest  in  her  children. 
The  mode  adopted  by  the  testator  of  accomplishing  his  in- 
tention, was  a  general  pecuniary  legacy  of  fifty  thousand 
dollars  in  cash,  to  the  appellee,  in  trust,  to  be  by  him  in- 
vested in  safe  or  productive  stock  or  stocks,  or  placed  at  in- 
terest on  good  security,  as  in  his  discretion  would  seem  best. 
As  trustee,  the  appellee  was  charged  with  the  duty  of  re- 
ceiving the  legacy,  investing  it,  collecting  annually  the  divi- 
dends, if  invested  in  stocks,  or  the  interest,  if  placed  at  in- 
terest, and  the  payment  thereof  to  the  life-tenant.  The  parol 
evidence  introduced  by  the  appellee,  of  the  instructions 
given  by  the  testator  to  receive  the  Breitliug  note  in  pay- 
ment, or  in  lieu  of  the  money  bequeathed,  is  not  entitled  to 
any  influence  in  determining  any  question  now  presented. 
The  will  is  clear  and  unambiguous  in  its  terms  ;  the  subject 
matter  of  the  bequest,  the  persons  who  are  to  take,  the  du- 
ration of  interest,  and  the  duties  of  the  trustee,  are  clearly 
defined  and  expressed.  No  verbal  instructions  given  to  the 
trustee  can  be  received  to  vary  or  alter  the  bequest  in  any  of 
its  terms.  The  evidence  offered  would  tend  to  vary  the 
character  of  the  bequest,  from  a  general  legacy  of  quantify 
merely — of  fifty  thousand  dollars  in  money — into  a  specific 
bequest  of  a  chose  in  action.  The.  bequest,  as  it  is  written 
in  the  will,  is  payable  after  debts,  from  real  or  personal 
assets,  in  preference  to  any  right  of  residuary  legatees  or 
devisees,  and  can  fail  only  because  of  a  deficiency  of  assets. 
Lewis  v.  Darling,  16  How.  1.  The  parol  evidence  would  con- 
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vert  it  into  a  specific  bequest  of  a  chose  in  action,  failing,  if 
from  any  cause  that  should  fail,  before  payment  or.  delivery 
to  the  trustee.  The  authority  of  the  trustee  to  receive  the 
note  on  Breitling,  in  payment  of  the  legacy,  cannot  depend 
on  these  verbal  instructions,  but  must  be  derived  from  the 
terms  of  the  bequest,  and  the  duties  it  imposes.  These  can- 
not be  increased  or  abridged  by  any  verbal  expressions 
of  the  testator. — Torbert  v.  Ttvining,  1  Yeates,  437 ;  1 
Greenl.  Ev.  §§  287-291 ;  Hughes  v.  Wilkinson,  35  Ala.  453. 

2.  It  is  claimed  by  the  appellants,  that  the  trustee  was 
without  authority  to  receive  any  thing  but  money  in  satisfac- 
tion of  the  legacy — that  it  was  a  gift  of  money,  and,  the 
estate  of  the  testator  being  ample  for  its  payment,  after  the 
payment  of  debts,  it  was  at  his  own  peril  that  he  received 
choses  in  action,  instead  of  money ;  and  that  they  have  an 
election,  either  to  take  such  choses,  or  to  hold  him  liable  for 
money,  as  if  he  had  collected  it.  The  duty  of  the  trustee,  if 
he  had  received  .money,  would  have  been  its  investment, 
either  in  stocks,  or  by  placing  it  at  interest  on  good  security. 
If  the  testator  had  owned  safe  and  productive  stocks,  which 
came  to  his  executors  for  administration,  we  can  perceive  no 
reason  for  a  rule  which  would  prohibit  the  trustee  from 
taking  such  stock  from  the  executors  in  satisfaction  of  the 
legacy.  He  could,  in  the  exercise  of  the  power  conferred, 
have  employed  the  legacy,  if  converted  into  money,  in  the 
purchase  of  such  stocks  from  the  executors.  It  would  have 
been  an  idle  ceremony,  to  have  received  money  with  one 
hand,  and  paid  it  back  with  the  other ;  as  would  have  been 
the  transaction,  if  the  executors  had  such  stock,  and  the 
trustee  had  compelled  the  payment  of  the  money,  and  with 
it  purchased  the  stock  from  them.  The  executors  had  no 
such  stock,  nor  was  there  any  safe  and  productive  stock  in 
which  the  trustee  could  have  invested,  if  the  money  had  been 
paid  him.  The  domicile  of  the  testator  was  here  ;  his  estate, 
real  and  personal,  was  situate  here ;  the  will  was  of  probate, 
and  the  administration  of  the  estate  was  here  ;  this  was  the 
domicile  of  the  trustee ;  and  it  was  necessarily  contemplated 
by  the  testator,  that  the  legacy  should  be  paid,  and  the  trusts 
executed  here.  By  the  state  of  things  existing  here  when 
the  legacy  was  payable,  when  the  executors  had  the  right  of 
paying,  and  it  was  the  duty  of  the  trustee  to  receive,  it  must 
be  determined  whether  the  trustee  was  acting  discreetly  in 
receiving  the  choses  in  action  in  satisfaction  of  the  legacy. 
We  can  not  concur  in  the  view,  that  it  was  without  his 
authority  to  receive  any  thing  else  than  money  in  its  satis- 
faction. He  could  not  have  taken  a  conveyance  of  real 
estate ;  for  that  would  have  been  a  conversion  of  the  char- 
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acter  of  the  thing  given,  and  of  the  character  of  the  gift ; 
and  though  producing  rents  and  profits,  it  would  not  have 
yielded  dividends,  or  interest.  Nor  could  he  have  received 
personal  property,  which  could  by  a  sale  only  be  converted 
into  an  interest-bearing  capital.  But  he  coulc^  receive  stocks, 
or  other  choses  in  action,  in  which  he  could  have  invested  the 
money,  if  that  had  been  in  his  hands  for  investment.  In 
fact,  the  transaction  is  simply  an  investment  of  the  legacy ; 
and  the  same  result  is  reached,  that  would  have  been  reached, 
if  the  money  had  been  paid  to  the  trustee,  and  then  invested 
in  the  choses  in  action  received  in  the  place  of  the  money. 

3.  The  trustee  having  authority  to  receive  choses  in  action, 
as  he  could  have  purchased,  the  inquiry  is,  whether,  in  re- 
ceiving them,  and  in  their  subsequent  management,  he  has 
acted  in  good  faith,  and  with  reasonable  diligence.  The 
good  faith  of  the  trustee  is  not  questioned ;  nor  can  it  be 
doubted  that,  in  his  administration  of  the  trust,  he  has  been 
free  from  all  selfishness,  and  solicitous  only  to  discharge 
with  fidelity  the  duties  imposed  on  him.  If  he  has  erred,  it 
has  been  unintentional,  and  because  of  the  unfortunate  cir- 
cumstances surrounding  him,  and  the  perils  of  the  times 
during  which  the  trust  was  administered.  It  was  not  his 
duty  to  have  deferred  the  collection  of  the  legacy  until  the 
termination  of  the  war ;  nor  can  we  say,  even  now,  that  it 
would  have  been  prudent  to  do  so,  or  that,  if  he  had,  more 
would  have  been  than  has  been  realized  for  the  cestttis  que 
h-ufif.  The  war  did  not  relieve  the  executors  from  the  duty 
of  paying  the  legacy,  nor  lessen  the  authority  of  the  trustee 
to  reduce  it  to  possession.  It  did  not  suspend  the  settlement 
of  estates,  or  the  succession  to  them.  Accepting  the  trust, 
the  duty  was  imperative  to  reduce  the  legacy  to  possession, 
as  soon  as  i*-  could  be  done  properly.  In  the  performance 
of  this  duty,  something  must  be  left  to  his  discretion ;  and 
the  condition  of  the  estate,  and  the  rights  of  others  having 
equal  claims  on  it,  must  be  considered.  There  were  other 
general  pecuniary  legacies  contained  in  the  testator's  will, 
equally  entitled  with  this  legacy  to  payment,  amounting  to 
one  hundred  and  forty-five  thousand  dollars.  The  payment 
of  these  could  as  well  have  been  deferred,  as  the  payment  of 
this ;  and  if  all  had  been  deferred,  it  is  not  probable  so  much 
could  have  been  received  on  account  of  this,  as  has  been 
realized  and  accounted  for  by  the  trustee.  The  only  alter- 
native left  the  trustee  was  the  putting  the  legacy  at  interest. 
There  were  no  stocks  in  which  a  safe  and  productive  invest- 
ment could  be  made.  If  this  was  not  shown  by  the  evidence, 
it  would  be  vain  for  a  court  to  disavow  knowledge  of  a  fact 
forming  such  a  prominent  part  of  public  history.  There 
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were  no  public  securities  marketable,  except  those  of  the 
State,  and  of  the  Confederate  States,  issued  to  aid  in  the 
prosecution  of  the  war.  These  fluctuated  in  value,  as  the 
fortunes  of  the  battle-field  varied ;  and  when  the  war  closed, 
the  result  was  fthe  destruction  of  the  Confederate  Govern- 
ment, and  of  its  securities ;  and  the  State  was  compelled  to  a 
repudiation  of  its  securities,  and  an  interdiction  of  all  com- 
pensation to  the  holders,  though  not  s-ui  juris — though  idiots, 
or  lunatics,  or  infants,  or  married  women.  If  there  were 
private  corporate  securities,  falling  within  the  term  stock,  as 
employed  in  this  bequest,  they  were  affected  in  value  by  the 
extraordinary  circumstances  and  perils  of  the  times;  and 
they  have  shared  in  the  calamity  which  wrecked  the  industry 
and  the  greater  part  of  the  property  of  the  State.  We  repeat, 
the  course  adopted  by  the  trustee,  putting  the  legacy  at  in- 
terest, was  discreet  and  judicious,  within  the  Hne  of  his 
authority,  and,  in  fact,  the  only  alternative  left  to  him. 

4  In  what  other  mode,  than  that  adopted  by  the  trustee, 
could  the  money  have  been  more  safely  put  at  interest  ?  It 
is  the  investment  in  the  Breitling  note  and  mortgage  alone, 
of  which  complaint  is  made.  In  determining  the  prudence 
of  the  trustee,  it  is  a  material  fact  that  this  was  an  invest- 
ment made  by  the  testator  himself.  It  was  a  mode  he 
adopted  for  the  disposition  and  safe-keeping  of  money  placed 
at  interest.  The  security  was  of  his  own  selection,  when  he 
had  the  absolute  power  of  requiring  "  good  security"  to  use 
the  terms  of  the  bequest.  It  is  a  general  rule,  more  firmly 
established  in  this  country  than  in  England,  that  trustees, 
in  the  execution  of  trusts,  not  having  knowledge  of  the  facts 
rendering  it  imprudent,  may  adhere  to  the  course  pursued 
by  the  person  creating  the  trust,  while  he  had  the  property 
within  his  control  and  disposition. — 3  Lead.  Cases  Eq.  474 ; 
Perry  on  Trusts,  §  465 ;  Harvard  College  v.  Amory,  9  Pick.  446 ; 
Estate  of  Esther  Bond,  1  Parsons'  Eq.  Cases,  524.  This  case 
does  not  require  us  to  go  further  than  to  say,  that  the  fact 
that  the  trustee  is  merely  continuing  an  investment,  made 
by  the  testator,  is  a  material  circumstance  in  his  favor,  in 
determining  the  prudence  of  his  conduct — in  acquitting  him 
of  negligence.  All  that  can  be  exacted  of  him  is  diligence" 
and  fidelity  in  the  discharge  of  his  duties — the  exercise  of 
that  prudence  and  care  in  the  management  of  the  trust, 
which  men  of  ordinary  prudence  exercise  in  like  business  of 
their  own.  When  the  Breitling  note  and  mortgage  was 
accepted,  that  it  was  a  safe  investment  of  the  trust  fund, 
indeed  a  desirable  investment,  it  is  impossible  to  doubt. 
After  the  war,  when  the  large  number  of  slaves  covered  by 
the  mortgage  were  emancipated,  and  lost  as  security,  the 
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lands  conveyed  yielded  at  public  sale  more  than  the  princi- 
pal of  the  note.  What  other  investment  would  have  been 
less  deteriorated  in  value  ?  In  the  mean  time,  more  than  ten 
thousand  dollars  of  the  accumulated  interest  was  paid.  It 
was  not  possible,  bound  as  the  trustee  was  to  the  duty  of 
investment,  to  have  secured  one  more  beneficial  to  the  cestuis 
que  trust — one  in  which  the  fund  would  have  been  more 
secure,  and  less  liabfe  to  be  lost.  The  trustee,  if  he  had 
received  money — gold  and  silver — in  payment  of  the  legacy, 
could  not  have  converted  himself  into  its  mere  custodian, 
burying  it  away  in  a  napkin,  until  the  war  closed.  The  duty 
of  investment  was  as  imperative,  as  the  duty  of  receiving ; 
it  was,  indeed,  the  very  purpose  for  which  the  duty  of  receiv- 
ing was  imposed.  The  time  when  the  duty  of  investing  de- 
volved was  inauspicious,  and  the  choice  of  investments 
necessarily  very  limited.  There  were  but  few  willing  to  con- 
tract debts,  and  fewer  still  who  would  venture  on  loans  of 
money  in  large  sums.  If  there  were  borrowers,  they  could 
have  given  no  other  or  better  security  than  of  the  kind 
attached  to  the  Breitling  note.  It  would  be  a  harsh,  if  not 
a  cruel  judgment,  that  would  now  pronounce  that  the  trus- 
tee had  not  observed  the  full  measure  of  diligence  the  law 
requires,  in  accepting  that  note  and  mortgage  as  an  invest- 
ment of  the  trust  fund. 

5-6.  The  principal  of  the  notes  on  Sledge  &  Compton  and 
Breitling,  amounting  to  forty-six  thousand  and  eighty  dol- 
lars, did  not  equal  the  amount  of  the  legacy.  It  was  the 
duty  of  the  trustee  to  convert  so  much  of  the  accrued  interest 
into  principal  as  would  have  made  it  equal  to  fifty  thousand 
dollars.  A  reasonable  time  for  such  conversion  was  allowed 
him,  and  that  time  must  be  regarded  as  having  elapsed, 
when  in  May,  1863,  he  made  the  collection  of  interest  on  the 
Breitling  note.  So  much  of  the  interest  then  collected  must 
be  added  to  the  principal  of  the  notes  as  will  make  fifty 
thousand  dollars  ;  and  from  that  time  the  principal  of  the 
legacy  must  be  computed  as  fifty  thousand  dollars.  The  re- 
mainder of  the  interest,  and  the  subsequently  accruing  in- 
terest, is  payable  to  the  tenant  for  life.  If,  as  the  record  in- 
dicates, this  interest  was  collected  in  Confederate  treasury- 
notes,  and  without  fault  on  his  part  any  portion  of  it  per- 
ished in  the  hands  of  the  trustee,  under  repeated  decisions 
of  this  court,  he  is  not  answerable  for  the  loss.  In  that  state 
of  facts,  if  the  amount  lost  equalled,  or  exceeded,  the  amount 
necessary  to  be  added  to  the  principal  of  the  notes,  to  make 
the  legacy  in  principal  amount  to  fifty  thousand  dollars,  the 
deduction  must  be  made  from  the  principal  of  the  legacy, 
reducing  it  again  to  the  principal  of  the  promissory  notes. 
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If  any  of  the  Confederate  notes  lost  remain,  they  must  be 
deducted  from  the  interest  payable  to  the  life-tenant. 

7.  The  rule  in  this  State  is,  that  interest  upon  general  pe- 
cuniary legacies  is  not  payable  until  the  lapse  of  eighteen 
months  from  the  grant  of  letters  testamentary. — Hallett   & 
Walker  v.  Allen,  13  Ala.  554.     The  executors  were  in  error, 

in  paying  the  trustee  interest  on  the  legacy  from  the  day  of 
the  testator's  death.  The  error  was 'carried  into  the  final 
settlement  of  their  administration,  and  they  were  allowed 
credit  for  the  payment,  as  if  it  had  been  legally  made.  The 
lapse  of  time  bars  an  appeal  from,  or  any  other jre vision  of 
that  settlement.  They  have  not  demanded  any  correction  of 
the  error,  nor  sought  to  recover  from  the  trustee  the  over- 
payment ;  and  if  it  is  recoverable,  a  matter  it  is  unneces- 
sary now  to  consider,  the  statute  of  limitations  is  a  bar  to  a 
recovery.  A  legal  advantage  has  thus  been  obtained  by  the 
trustee,  doubtless  under  mere  misapprehension  of  the  law  on 
the  part  of  the  parties  to  the  transaction  ;  yet  it  is  an  ad- 
vantage which  must  accrue  to  the  trust  estate,  and  with  which 
it  is  not  in  his  discretion  to  part.  It  is  an  inflexible  rule, 
founded  in  public  policy,  that  a  trustee  cannot  convert  him- 
self into  the  adversary  of  the  cestui  que  trust :  he  cannot  deny, 
or  set  up  an  adverse  title,  to  the  title  of  the  cestui  que  trust. 
Perry  on  Trusts,  §  465.  Having  in  his  fiduciary  capacity  re- 
ceived this  excess  of  interest,  though  it  was  not  legally  pay- 
able, he  must  account  for  it.  The  chancellor,  therefore,  erred 
in  decreeing  that,  in  the  statement  of  the  account,  the  inter- 
est on  the  legacy  should  be  computed  only  from  eighteen 
months  after  the  death  of  the  testator.  The  trustee  must 
be  charged  with  all  he  has  received.  He  should  be  charged 
with  the  notes  of  Breitling,  and  Sledge  &  Compton,  as  he 
received  them  from  the  executors.  This  excess  of  interest 
is  payable  to  the  life-tenant,  after  a  sufficiency  thereof  has 
been  converted  into  principal,  in  the  mode  we  have  stated,  to 
make  the  principal  aggregate  fifty  thousand  dollars. 

8.  Having  received  the  notes  in  satisfaction  of  the  legacy, 
the  duty  devolving  on  the  trustee  was  due  diligence  in  their 
collection.     "Whether  he  has  exercised  it,  depends  on  the 
particular  facts  of  the  case,  the  purposes  of  the  trust,  and 
the  peculiar  circumstances  surrounding  him.     Until  the  war 
closed,  there  was  no  other  than  Confederate  currency,  in 
which  collections  could  be  made.     Compulsory  collections 
were  suspended  by  the  state  of  affairs  which  the  war  pro- 
duced, and  by  laws  which  could  not  be  resisted.     Delays  in 
collection  during  that  time  were  unavoidable  ;  and  if  loss  re- 
sulted from  them,  personal  liability  cannot  be  visited  on  the 
trustee.     The  loss  is  not  a  consequence  of  his  want  of  dili- 
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gence.  No  diligence  on  his  part  could  have  prevented  it, 
and  it  is  only  his  own  misconduct  which  can  involve  him  in 
personal  liability. — 2  Story's  Eq.  §§  1268-1272  ;  3  Lead.  Cases 
Eq.  468  ;  Dean  v.  Eathbone,15  Ala.  328 ;  Gould  v.  Hayes,  19 
Ala.  438. 

9.  The  trustee  could  properly  have  loaned  the  legacy,  if 
in  his  hands  in  money,  on  mortgages  of  real  estate.     Such 
mortgages  are  regarded  as  good  security  ;  and,  perhaps,  here, 
the  least  objectionable  of  securities  trustees  having  money 
to  loan  can  take.     Ordinarily,  in  the  absence  of  all  evidence 
of  facts  showing  the  contrary,  a  loan  or  advance,  not  exceed- 
ing in  amount  two-thirds  of  the  value  of  the  real  estate  con- 
veyed by  the  mortgage,  is  regarded  as  prudent;  and  the 
trustee  is  not  responsible  for     loss  which  may  ensue  from 
the  subsequent  deterioration  in  value  of  the   premises. — 
Perry  on  Trusts,  §  457 ;  3  Lead.  Cases  Eq.  450-453 ;  Tivad- 
dle's  Appeal,  5  Barr,  15  ;  Madeod  v.  Annedey,  16  Beavan,  600 ; 
Stickney  v.  Seawett,  1  Myl.  &  Cr.  9.     Whether  the  trustee 
was  making  a  loan,   or  receiving  parts  of   the  purchase- 
money,  in  the  arrangement  with  Curtis  and  Jones,  the  pur- 
chasers of  the  Breitling  lands,  is  not  material.     Whatever 
may  have  been  the  form  of  the  transaction,  it  was  in  fact  an 
investment  of  the  trust  funds,  within  his  authority.     The  in- 
vestment did  not  exceed  two-thirds  the  value  of  the  lands, 
and  was  sanctioned  by  law,  in  the  absence  of  evidence  show- 
ing that  the  lands  were  not  sufficient  security. 

10.  The  trustee  certainly  was  without  authority  to  change 
the  character  of  the  legacy.     He  could  not  convert  it  into 
realty.     But,  in  the  purchase  of  the  "  Calhoun  plantation," 
the  trustee  was  not  making  such  conversion.     The  purchase 
was  indispensable  to  save  the  trust  fund  from  loss.     Jones, 
the  debtor,  had  fled  the  State  ;  all  other  property  of  his  that 
c<3uld  be  reached  for  the  payment  of  debts,  had  been  sub- 
jected under  legal  process ;  and  whatever  of  the  debt  due 
from  him  the  lands  failed  to  pay,  would  have  been  a  loss  to 
the  trust  fund.     Under  these  circumstances,  the  trustee  not 
only  had  power,  but  it  was  his  duty  to  purchase  the  lands, 
if  he  did  not  exceed  their  fair  value.     That  he  did  not,  is 
apparent  from  the  fact,  that,  in  a  few  days  after  the  purchase, 
he  was  offered  by  solvent  purchasers  the  price  he  gave  for 
them.     In  Perry  on  Trusts,  §  458,  it  is  stated,  and  the  au- 
thorities referred  to  support  the  statement,  that  in  case  of  a 
grave  emergency,  a  guardian  may  buy  in  land  for  the  minor, 
to  save  a  certain  loss  ;  so,  an  administrator  may  buy  in  the 
land  of  a  debtor  to  his  estate,  to  save  the  debt.     Such  nu 
investment  is  a  mere  temporary  expedient,  and  it  is  to  be 
treated  as  personal  estate,     In  Powdl  v.  Stratton,  11  Grat. 
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792,  an  administrator  having  in  good  faith  purchased  lands, 
sold  for  the  payment  of  a  debt  due  the  estate  he  represented, 
the  purchase  being  in  his  representative  capacity,  the  land 
was  treated  as  assets,  and  he  was  declared  not  liable  for  the 
price.  The  trustee,  by  this  purchase,  saved  for  the  trust 
estate  the  land,  which  was  the  only  security  for  the  debt. 
No  loss  has  resulted,  except  from  the  depreciation  of  its 
marketable  value, — a  depreciation  resulting  from  the  mone- 
tary condition  of  the  country.  We  concur  with  the  chancel- 
lor, that  the  land  must  be  regarded  as  a  part  of  the  trust 
estate,  and  its  purchase  confirmed. 

11.  Nor  is  the  trustee  chargeable,  because  he  did  not  make 
sale  of  the  lands,  when  Siddons  proposed  purchasing  of  him. 
The  rights  of  the  cestuis  que  trust  had  then  attached ;  and 
without  the  authority  of  a  court  of  chancery, 'he  could  not 
make  a  sale,  which  would  have  bound  them. 

12.  We  think,  if  the  trustee,  in  making  payments  to  Mrs. 
Foscue,  exceeded  the  interest,  she  is  bound  to  protect  him 
against  loss,  independent  of  an  express  promise  to  indemnify 
him.     It  is  a  general  rule,  that  the  cestui  que  trust  ought  to 
save  harmless  the  trustee,  who  has  honestly,  without  gain  to 
himself,  advanced  or  paid  money  for  his  benefit. — Perry  on 
Trusts,  §  458.     Her  right  was  to  the  annual  interest  realized, 
or  which  by  due  diligence  the  trustee  could  have  realized, 
from  the  investment  of  the  trust  fund.     If  she  has  received 
more,  the  duty  of  refunding,  either  to  the  remainder-men,  or 
the  trustee,  if  he  is  charged  because  the  principal  has  been 
invaded,  is  imposed  by  law. — Tiff.  &  Bull,  on  Trusts,  621 ; 
Mills  v.  Mills,  1  Sim.  501  (10  Cond.  Eng.  Chan.  168) ;   Wil- 
liamson, v.  Williamson,  6  Paige,  298.     Tf  the  trustee  had  not 
resigned,  he  could  have  retained  from  the  annual  income  and 
interest  payable  to  Mrs.  Foscue,  until  indemnified  against 
loss,  and  the  principal  restored  to  the  amount  it  would  have 
been  if  it  had  not  been  diminished  by  the  payments  to  her. 
Having  resigned,  and  a  suit  pending  in  which  she  is  a  party 
complainant,  for  an  account  of  the  administration  of  the  trust, 
the  estate  being  in  the  custody  of  a  receiver  appointed  by 
the  court,  it  was  competent  to  direct  the  receiver  to  apply 
the  income  and  interest  to  the  indemnity  of  the   trustee. 
Thereby  the  principal  will  be  restored,  for  the  benefit  of  the 
remainder-men. 

13.  We  incline  to  the  opinion,  that  the  supplemental  cross 
bill  was  unnecessary,  and  that  a  petition  was  the  proper 
mode  of  obtaining  all  the  relief  to  which  the  appellee  was 
entitled.     It  was  said  by  Chancellor  KENT,  in  Codwise  v.  Gel- 
ston,  10  Johns.  530,  it  is  difficult  "  to  draw  a  precise  line, 
between  cases  in  which  a  party  may  be  relieved  upon  petition, 
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and  in  which  he  must  apply  more  formally  by  bill.  Peti- 
tions are  generally  for  things  which  are  matters  of  course,  or 
upon  some  collateral  matter  which  has  reference  to  a  suit  in 
court."  Whether  relief  shall  be  sought  for  by  petition  or 
bill,  when  it  grows  out  of  matters  involved  in  a  pending  suit, 
rests  largely  in  the  sound  discretion  of  the  court.  The  par- 
ties here  were  all  before  the  court ;  the  pleadings  in  the  suit 
put  in  issue  their  respective  rights ;  the  final  decree  will  con- 
clusively determine  them ;  the  trust  fund  is  in  the  custody  of 
a  receiver,  appointed  in  the  suit,  who  is  subject  to  the  orders 
of  the  court.  Applications  for  orders,  partaking  of  the  nature 
of  decrees,  or  of  decretal  orders,  in  a  pending  suit,  are  usu- 
ally made  by  petition. — 1  Barb.  Ch.  578.  Such  was  the 
character  of  the  order  or  decree,  to  which  the  appellee  was 
entitled  on  the  facts  stated.  This  order  would  have  been 
embodied  in  the  final  decree  of  the  chancellor,  confirming 
the  report  of  the  register  ascertaining  the  balance  due  the 
appellee  from  Mrs.  Foscue.  It  was  not  only  competent,  but  it 
was  the  duty  of  the  chancellor,  on  the  confirmation  of  that 
report,  to  order  the  receiver  to  apply  the  income  payable  to 
Mrs.  Foscue  to  the  extinguishment  of  this  balance.  Justice 
to  the  remainder-men,  and  to  the  trustee,  required  it ;  and 
from  the  relation  subsisting  between  them  arises  an  equity 
to  such  an  appropriation  of  the  income  accruing  to  her. 
Otherwise,  she  would  take  an  interest  in  the  trust  fund, 
greater  than  that  given  her  by  the  testator.  The  facts  stated 
in  the  supplemental  cross  bill  warranted  an  order  on  the 
receiver,  operating  as  a  special  injunction,  staying  all  pay- 
ments to  her  until  the  further  order  of  the  court.  The  sup- 
plemental bill  may  well  be  treated  as  a  petition  in  the  orig- 
inal suit,  and  should  be  so  regarded  in  the  future  progress  of 
the  cause.  So  regarding  it,  we  will  not  disturb  the  decree 
of  the  chancellor  overruling  the  demurrer  to  it,  or  refusing  a 
dissolution  of  the  injunction,  so  far  as  it  restrained  the  re- 
ceiver from  making  payment  to  Mrs.  Foscue. 

14.  In  refusing  a  dissolution  of  the  injunction,  so  far  as  it 
operated  on  the  real  estate  described  in  the  supplemental 
bill,  the  chancellor  erred.  The  fact  that  this  real  estate  was 
purchased  with  the  moneys  the  appellee  had  advanced  to 
Mrs.  Foscue,  gives  him  no  lien  on  it,  nor  an  equity  to  charge 
it  with  the  repayment  of  such  moneys.  As  to  it,  he  has  no 
other  rights  than  those  of  a  general  creditor.  When  he  ob- 
tains a  final  decree  against  Mrs.  Fescue,  execution  may  issue 
on  it,  which  can  be  levied  on  this,  or  any  other  property  she 
may  have,  subject  to  levy  and  sale.  But  her  employment  of 
the  money  advanced  her,  in  purchasing  the  real  estaU-, 
creates  no  lien  or  trust.  If  he  had  from  his  own  money 


458  SUPEEME  COURT  [Dec.  Term, 

[Trenier  v.  Stewart.] 

made  a  loan  to  her,  that  she  might  make  a  purchase  of  the 
lands,  it  would  not  be  insisted  that,  from  such  a  transaction, 
the  law  would  imply  a  lien  or  trust  on  the  land  for  the  re- 
payment of  the  money.  This  is  the  attitude  of  the  appellee, 
so  far  as  the  real  estate  is  concerned. 

We  have  not  had  our  attention  called  to  any  error  in  the 
specific  instructions  given  the  register,  as  to  the  manner  of 
stating  the  accounts,  or  of  separating  the  interest  from  the 
principal  of  the  fund,  at  the  different  times  when  it  is  neces- 
sary such  separation  should  be  made,  and  the  two  carefully 
distinguished.  After  an  examination  of  them,  we  think  they 
are  properly  framed,  and  an  observance  of  them  will  produce 
correct  results. 

The  evidence  discloses  that  Augustus  Foscue,  one  of  the 
remainder-men,  has  died.  His  personal  representative  is 
not  made  a  party  to  the  original  bill ;  and  it  is  wanting  in 
averments  which  justify  the  court  in  proceeding  to  a  final 
decree  in  the  absence  of  such  representative.  The  defect 
ought  to  be  cured. 

The  result  is,  the  decree  on  the  original  bill  must  be  re- 
versed, and  the  cause  remanded  for  further  proceedings  not 
inconsistent  with  this  opinion.  The  decree  on  the  supple- 
mental cross  bill  is  reversed,  so  far  as  it  continues  the  injunc- 
tion restraining  Mrs.  Foscue  from  disposing  of  the  real  estate 
therein  described.  In  other  respects,  it  is  affirmed.  The 
appellee  must  pay  the  costs  of  each  appeal. 


Trenier  v.  Stewart. 

Statutory  Real  Action  in  Nature  of  Ejectment. 

1.  Ancient  French  claim  of  Nicholas  Baudin's  heirs  to  Mon  Louix  Island. — The 
cession  by  the  French  government  of  Louisiana,  in  1710-13,  to  Nicholas  Bau- 
din,  of  the  laud  therein  described  as  "The  land  of  Grosse  Point,  to  begin  at 
and  run  along  the  course  of  Fowl  river,  till  it  reaches  the  Oysters  (Oyster  Pass) 
which  separate  Massacre  Island   from  the  main  land,"   is   a   complete   grant, 
conveying  to  the  said  Bitudin   the  fee  simple  to  the  entire  tract  of  land   now 
known  .as  Mon  Louis  Island  ;  is   protected,   as  a  valid  and  complete  title,  by 
the  third  article  of  the  treaty  of  1803   between  the  United  States  and  France  ; 
and  having  been  recognized  and  confirmed  by  act  of  congress  in  1829,   as  re- 
commended in  the  report  of  the  commissioners  (5  Amer.  State  Papers,  130), 
though  with  a  reservation  in  favor  of  the  prior  conflicting  claims  of  other  per- 
sons, is  superior  to  the  claim  of  Henry  Francois,  to  whom,  as  an  actual  settler 
prior  to  1819,  a  portion  of  the  land  was  confirmed,    as  a  donation,    by  act  of 
congress  in  1822,  and  a  patent  issued  to  his  heirs  in  1870,  containing  a  similar 
reservation. 

2.  Judicial  knowledge  of  historical  and  geographical  facts.  —In  construing  and 
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ascertaining  the  location  and  boundaries  of  an  ancient  French  grant  of  lands, 
made  more  than  one  hundred  and  sixty  years  ago,  the  names  of  all  the  places 
and  natural  objects  mentioned  (except  'Fowl  river)  being  now  unknown,  the 
court  takes  judicial  notice  of  the  general  geography  of  the  country  about  the 
mouth  of  that  river,  and  also  of  the  historical  fact,  stated  by  Bancroft  and 
Pickett,  that  Dauphin  Island  was  anciently  called  Massacre  Island. 

APPEAL  from  the  Circuit  Court  of  Mobile. 

Tried  before  the  Hon.  H.  T.  TOULMIN. 

This  action  was  brought  by  Isabella  P.  Stewart  and  W.  W. 
McGuire,  the  latter  suing  as  the  personal  representative  of 
Eleanor  M.  Cannon,  deceased,  against  John  Trenier,  to  re- 
cover the  possession  of  a  tract  of  land  ;or  a  four-fifths  inter- 
est therein)  which  forms  a  part  of  Mon  Louis  Island ;  and 
was  commenced  on  the  12th  September,  1868.  The  plaintiffs 
derived  title  under  an  ancient  French  grant,  or  cession,  to 
Nicholas  Baudin,  which  was  confirmed  to  his  heirs,  by  act  of 
congress,  in  1829 ;  while  the  defendant  claimed  under  Henry 
Francois,  to  whom,  as  an  actual  settler  prior  to  1819,  the 
land  was  confirmed,  as  a  donation,  by  act  of  congress  in  1822, 
and  a  patent  issued  to  his  heirs  in  1870.  The  case  was  be- 
fore this  court,  on  appeal,  at  its  June  term,  1873,  when  the 
judgment  of  the  lower  court  was  reversed,  and  the  cause 
remanded. — See  the  report,  49  Ala.  492-507.  After  the 
remandment  of  the  cause,  the  defendant  having  died,  the 
action  was  revived  against  his  personal  representative  and 
heirs.  The  documentary  evidence  of  title,  as  adduced  on  the 
second  trial,  was  the  same  as  on  the  first,  which  is  stated  at 
length  in  the  former  report  of  the  case ;  and  a  repetition  of  it 
here  is  not  necessary  to  an  understanding  of  the  opinion  of 
this  court,  in  which  the  additional  parol  testimony,  or  the 
substance  of  it,  is  also  stated.  The  court  gave  the  following 
charges  to  the  jury : 

"1.  That  the  cession  made  by  the  French  government  to 
Nicholas  Baudin,  in  1710-13,  was  a  complete  grant,  and 
vested  in  him  a  complete  title  to  the  land  therein  described 
as  being  on  Fowl  river,  ten  or  twelve  miles  in  length,  and 
from  two  to  three  miles  wide,  and  called  'Grosse Point' ;  and 
that  if  the  jury  believed,  from  the  evidence,  that  '  the  land  of 
Grosse  Point '  and  Mon  Louis  Island  was  the  same  land, 
having  the  same  boundaries,  <fcc.,  then  the  grant  to  said  Bau- 
din conveyed  to  him  a  complete  title  to  the  whole  of  said 
island,  subject  only  to  the  right  of  eminent  domain  always 
inherent  in  the  sovereign — said  island  then  became  his  pri- 
vate property,  the  free  enjoyment  of  which  was  guarantied 
by  the  treaty  of  cession  of  Louisiana  in  1803,  and  the  title 
to  which  was  superior  to  any  title  subsequently  acquired 
from  the  United  States. 


460  SUPKEME  COURT  [Dec.  Term, 

[Trenier  v,  Stewart.] 

"2.  That  the  grant  to  said  Baudin  being  perfect  and  com- 
plete, the  land  covered  by  it  continued  to  be  private  prop- 
erty, although  the  province  which  included  it  was  successively 
ceded  to  Great  Britain,  to  Spain,  to  France,  and  to  the 
United  States. 

"3.  That  Baudin's  title  was  complete  at  the  time  the  United 
States  acquired  the  territory ;  and  that  in  the  act  of  con- 
gress of  1822,  and  in  the  patent  of  1870,  the  United  States 
relinquished  or  conveyed  to  the  heirs  of  Henry  Francois  only 
such  title  to  said  land  as  the  government  had,  expressly  re- 
serving the  conflicting  rights  of  other  persons;  such  relin- 
quishment  being  made  [subject  ?]  to  all  just  claims,  whether 
derived  from  the  United  States,  or  from  either  British, 
French,  or  Spanish  authority. 

"4  That  Baudin's  right  and  title  was  superior  to  the  claim 
of  Henry  Francois ;  and  if  the  jury  believed,  from  the  evi- 
dence, that  the  land  in  controversy  is  embraced  in  the  orig- 
inal French  grant  heretofore  referred  to,  and  that  the 
plaintiffs  derived  their  title  to  the  said  land  from  Nicholas 
Baudin,  the  grantee  named  in  said  grant,  then  they  are 
entitled  to  recover  in  this  action. 

"5.  That  hearsay,  and  reputation  among  those  who  may 
be  supposed  to  have  been  acquainted  with  the  fact  handed 
down  from  one  to  another,  is  competent  evidence  of  pedigree 
and  heirship — its  sufficiency,  or  weight,  is  a  matter  for  the 
jury  to  determine. 

"6.  That  title  -to  property  may  be  acquired  by  virtue  of 
adverse  possession  and  enjoyment;  but  possession,  to  be 
adverse,  must  have  been  taken  under  color  of  title,  and  held 
in  good  faith,  openly,  notoriously,  and  continuously  :  that  it 
is  not  necessary  that  the  person  claiming  such  possession 
should  be  on  the  land  all  the  time — he  need  not  Hve  on  it ; 
but  he  must  have  actual  possession  of  some  part  of  it,  and 
the  possession  must  be  open  and  visible,  distinct  and  con- 
tinuous— such  acts  of  ownership  as  the  land  is  capable  of ; 
and  if  the  jury  believed,  from  the  evidence,  that  the  plain- 
tiffs had  such  possession  of  the  land  in  controversy,  un- 
disturbed, for  ten  years  before  the  defendants  entered 
thereupon,  then  the  plaintiffs  are  entitled  to  recover  in  this 
action." 

"To  this  charge  of  the  court,  and  each  and  eveiy  part  of 
it,  the  defendants  excepted ;"  and  they  now  assign  the  same 
as  error,  together  with  the  refusal  of  certain  charges  in 
writing,  seventeen  in  number,  which  were  requested  by  them, 
but  which  it  is  not  necessary  to  set  out. 

BOYLES  &  OVERALL,  for  appellants. — 1.  The  French  cession 
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to  Baudin  is  void,  because  no  land  was  severed  from  the 
public  domain  by  survey  giving  it  certain  location,  previous 
to  the  treaty  between  France  and  the  United  States;  and 
the  description  is  so  vague  and  indefinite  that  this  could  not 
be  done.— 11  Howard,  63;  13  Howard,  266;  16  Howard,  244 ; 
8  Wallace,  661 ;  17  Wallace,  414.  There  was  no  survey  under 
the  French,  British,  or  Spanish  government.  "The  land  of 
Grosse  Point"  cannot  be  surveyed  by  metes  and  bounds. 
The  first  survey  was  made  in  1831,  by  a  deputy-surveyor,  and 
approved  by  the  surveyor-general  in  1844.  The  confirmatory 
act,  therefore,  can  have  reference  only  to  the  face  of  the  con- 
cession, regardless  of  any  survey  whatever  made  since  the 
passage  of  the  act  of  confirmation. — 4  Howard,  448.  A  con- 
cession, having  no  defined  boundaries,  and  not  surveyed, 
cannot  be  considered  property,  and  as  such  protected  by  the 
courts,  without  sanction  of  the  political  power,  •  under  the 
third  article  of  the  treaty  of  1803.— 8  Howard,  319.  The 
concession  being  inchoate,  and  of  imperfect  obligation,  it  be- 
came an  American  title,  and  toot;  its  validity  from  the  act  of 
confirmation — not  from  any  French  or  Spanish  elements  of 
its  previous  existence. — 14  Wallace,  313-4.  The  instructions 
of  the  secretary  of  the  treasury,  in  1806,  were :  "No  title 
shall  be  considered  as  complete,  but  legal  French  and  Span- 
ish grants,  made  and  completed  before  the  first  day  of 
October,  1800,  regularly  signed  and  issued,  prior  to  that  date, 
by  the  governor-general,  or  intendant  of  the  province  of 
Louisiana,  residing  at  New  Orleans,  and  duly  recorded  at  the 
proper  office  in  New  Orleans." — Public  Land  Laws,  Opinions 
and  lust  ructions,  part  2,  p.  681.  The  concession  to  Baiulin 
was  not  made  by  either  of  the  specified  officers,  and  all  the 
papers  relating  to  it  were  among  the  original  archives  at 
Mobile.  Upon  the  cession  of  Louisiana,  the  United  States 
succeeded  to  all  the  powers  of  the  intendant-generals,  and 
could,  at  pleasure,  confirm  or  withhold  .confirmation  of  all 
imperfect  titles. — 8  Howard,  293. 

2.  The  concession  being  inchoate,  the  treaty  with  France 
only  imposed  on  the  United  States  a  political  obligation  to 
perfect  it,  which  cannot  be  enforced  by  a  judicial  tribunal. — 
2  Howard,  375.  Being  unable  to  confirm  the  land  to  two 
adverse  claimants,  the  government  had  to  determine  between 
the  conflicting  claims ;  and  in  such  case,  when  the  claim  of 
one'is  confirmed,  his  is  the  better  title  at  law. — Ib.  When 
there  has  been  a  second  confirmation,  as  in  this  case,  the 
first  takes  the  legal  title,  and  the  second  must  look  to  the 
justice  of  the  government  for  compensation. — 4  Howard,  464. 
The  governor-general  never  had  the  power  to  issue  a  patent, 
though  ha  could  issue  a  concession,  or  order  of  survey.  Such 
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claimants  having  never  obtained  a  patent  from  the  supreme 
government,  an  act  of  confirmation  was  necessary. — 17  Wal- 
lace, 273.  No  particular  time  was  allowed  by  the  treaty  for 
grantees  to  perfect  their  incomplete  grants.  It  was  left  to 
the  political  department  of  the  government ;  and  when  con- 
gress acted  on  the  subject,  the  grant  must  be  judged  as  it 
then  stood. — 13  Howard,  250. 

3.  If  the  concession  was  inchoate,  the  fee  was  in  the  gov- 
ernment until  a  patent  was  issued. — 11  Wallace,  442,  487 ; 
13  Wallace,  72 ;  18  Wallace,  270.     When  a  patent  has  been 
issued,  it  is  conclusive  evidence  of  title,  in  a  court  of  law, 
against  the  United  States,  and  against  all  persons  claiming 
under  the  United  States  by  junior  title. — 11  Wallace,  442 ; 
13  Wallace,  72,  92 ;  18  Wallace,  266.     k 

4.  The  concession  to  Baudin  shows  on  its  face  that  it  was 
not  intended  to  convey  any  title  to  the  land.     It  was  only  in- 
tended to  confer  the  right  to  raise  cattle  thereon,  and  with 
the  express  reservation :     "Not  pretending,  nevertheless,  to 
derogate  in  any  manner  from  the  rights  and  pretentious 
which  his  majesty  might  have  thereto  for  the  good  of  his  ser- 
vice."    If  the  intention  had  been  to  pass  the  fee,  the  donee 
would  not  have  been  restricted  as  to  the  use  to  be  made  of 
the  land.     In  the  case  of  private  grants,  if  the  words  are  of 
doubtful  meaning,  they  are  construed  most  strongly  against 
the  grantor;  but  the  contrary  rule  of  construction  prevails 
in  grants  from  the  government,  especially  mere  donations, 
and  nothing  passes  by  implication. — GJiarles  River  Bridge  v. 
Warren  Bridge,  11  Peters,  420;   United  States  v.   Arredondo, 
6  Peters,  681 ;  Mills  v.  St.  Glair  County,  8  Wallace,  581 ;  Per- 
rinev.  Cites.  &  Del.  R.  R.  Co.,  9  Howard,  192;  13  Howard, 
81 ;  23  Howard,  88;  24  Howard,  448. 

THOS.  H.  HERNDON,  contra. — The  plaintiffs'  title  is  founded 
on  a  French  grant,  made  in  1710,  recognized  by  the  Spanish 
government,  while  it  held  the  sovereignty  of  the  country, 
unchallenged  by  the  British  government  during  its  domin- 
ion, and  recognized  and  acknowledged  by  the  government  of 
the  United  States  up  to  the  present  time  ;  and  upon  the  pos- 
session by  the  original  grantee,  and  those  claiming  under 
him,  for  a  period  of  more  than  one  hundred  and  sixty  years, 
uninterrupted  and  undisturbed,  except  by  Francois,  who,  in 
modern  nomenclature,  may  be  appropriately  termed  a  squatter. 
The  one  title  springs  from  the  sovereignty  of  France,  and  is 
protected  by  solemn  treaty  ;  the  other  springs  from  squatter 
sovereignty  only.  The  opinion  of  this  court,  on  the  former 
appeal,  decided  that  the  concession  to  Baudin  was  a  com- 
plete and  perfect  grant,  and  vested  in  him  the  title  to  the 
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land  embraced  in  it ;  that  this  title  remained  unaffected  by 
the  successive  changes  in  the  government  of  the  countryr 
being  recognized  by  each  in  turn  ;  that  it  was  protected  by 
the  treaty  of  Paris,  by  which  the  territory  was  ceded  to  the 
United  States ;  that  the  title  never  passed  to  the  United 
States,  and  the  land  never  became  a  part  of  the  public  do- 
main ;  that  it  required  no  confirmation  by  congress,  and  that 
it  is  superior  and  paramount  to  the  claim  shown  by  the  de- 
fendant. The  decision  of  this  court  is  sustained  by  the  fol- 
lowing authorities :  Doe.  v.  Eslava,  9  Howard,  445  ;  United 
States  v.  Arred,cmdo,  6  Peters,  691,  724 ;  United  S 'tales  v. 
Perchman,  1  Peters,  87 ;  Garcia  v.  Lee,  12  Peters,  519 ; 
United  State*  v.  Pillerin,  13  Howard,  10 ;  Tyler  v.  Maf/uire, 
17  Wallace,  273  ;  Hall  v.  Root,  19  Ala.  385  ;  Eslava  v.  Doe,  7 
Ala.  543  ;  Neiv  Orleans  v.  Armor  &  Cuculli,  9  Peters,  236.  No 
survey  is  necessary  when  the  land  can  be  identified  without 
it. —  United  States  v.  Hughes,  13  Howard,  2.  Grants  much 
more  uncertain  and  indefinite  than  Baudin's  were  held  valid 
in  the  following  cases  :  United  States  v.  Perchman,  1  Peters, 
54  ;  United  States  v.  Clarke,  8  Peters,  446  ;  United  States  v. 
Levi,  8  Peters,  479.  If  there  was  any  uncertainty,  it  was 
obviated  by  the  subsequent  possession  and  occupation  under 
the  grant. 

MANNING,  J. — This  is  an  action  at  law,  brought  by  ap- 
pellees to  recover  four-fifths  of  a  parcel  of  land  on  Mon 
Louis  Island  ;  which  island,  as  it  is  called,  is  a  triangular 
tract  of  over  14,000  acres  of  land  in  the  lower  part  of  Mo- 
bile county,  bounded  east  by  the  bay  of  Mobile,  north-west 
by  the  narrow  watercourse,  or  "  cut-off,"  called  Fowl  river, 
and  south  by  the  waters  of  the  sound  which  separates  the 
mainland,  of  which  Mon  Louis  Island  is  a  part,  from 
Dauphin  Island.  The  plaintiffs  claim  title  as  puchasers  from 
the  heirs  of  Nicholas  Baudin,  deriving  it  from  a  French  con- 
cession formerly  made  to  him  by  Bienville,  as  lieutenant  of 
the  King,  and  Dartiguette,  as  King's  counsellor,  in  1710,  and 
approved  and  ratified,  in  1713,  by  La  Mothe  Cadillac,  gov- 
ernor of  Louisiana,  officers  of  the  highest  rank  and  chief  au- 
thority in  the  French  settlements  then  recently  made  on  the 
lower  part  of  the  Mississippi  river,  and  in  the  vicinity  of 
Mobile  bay.  Pains,  it  seems,  were  taken  to  have  this  con- 
cession presented  to,  and  recognized  by  the  new  authorities  of 
the  colony,  British,  Spanish,  and  American,  that  subsequently 
exercised  rule  in  the  territory.  It  was  presented  to  the  offi- 
cials of  the  United  States,  appointed  to  receive  notice,  and 
make  registration  of  such  claims,  twice  :  once,  to  "\Vm.  Craw- 
ford, commissioner  under  the  acts  of  1812  and  1813,  and 
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again,  in  1828,  to  John  B.  Hazard  and  John  H.  t)wen,  of  the 
land-office  of  the  United  States,  at  St.  Stephens.  Plaintiffs 
say,  that  this  concession,  and  the  subsequent  recognition 
thereof,  and  the  confirmation  of  it  by  the  second  section  of 
the  act  of  congress  of  March  2d,  1829  (ch.  40.  p.  358),  oper- 
ated to  make  it  effectual  as  a  grant  of  the  entire  tract  of  land 
known  as  Mon  Louis  Island.  The  defendants  below  (appel- 
ants  here)  deny  this  ;  and  they  claim  the  land  in  controversy 
by  a  title  derived  from  the  heirs  of  one  Henry  Francois,  to 
whom,  they  assert,  it  was  granted  by  operation  of  the  third 
section  of  the  act  of  congress  of  May  8th,  1822,  by  reason 
of  said  Henry's  inhabitation  and  cultivation  of  it  before  1819, 
and  by  a  patent  issued  in  1870,  which  was  founded  on  a  land- 
office  certificate  dated  in  1869.  The  documentary  evidence 
of  title  on  both  sides,  excepting  this  land-office  certificate,  is 
fully  set  out  in  the  report  of  this  case  (which  was  here  on  a 
former  occasion)  in  49  Ala.  Hep.  492,  et  seq.,  to  which  report 
we  refer.  It  is  admitted  that  the  proper  parties  are  be- 
fore the  court ;  and  the  dispute  is  only  in  regard  to  the  valid- 
ity or  operation  of  the  grants  and  documentary  evidence,  as 
conveyances  of  the  particular  property  in  controversy. 

The  case  now  is  made  to  differ  from  what  it  was  when  here 
before,  only  by  evidence  fuller  and  more  complete,  on  the  side 
of  plaintiffs  below,  that  the  land  occupied,  claimed,  and  used 
by  the  family  and  descendants  of  Nicholas  Baudin,  was 
Mon  Louis  Island,  and  that  it  took  its  name  (of  course,  a 
considerable  time  after  the  grant  was  made)  from  a  son  of 
said  Nicholas,  named  Louis  Baudin,  who  lived  and  died  there 
over  sixty  years  ago,  and  who  seems  to  have  been  always 
called  in  the  family,  "  Mon  Louis,"  whence  the  name  Mon 
Louis  Island,  or  My  Lewis'  Island  ;  while  on  the  part  of  de- 
fendants below,  and  in  order  to  show  that  the  land  described 
in  the  concession  to  Baudin  as  "  the  land  of  Grosse  Point  " 
was  not  on  Mon  Louis  Island,  considerable  testimony  was 
adduced,  to  show  that  there  was  land  somewhere  west  of 
Fowl  river,  foimerly  called  Grand  Point,  and  sometimes,  per- 
haps, Gros  Point,  both  meaning sBig  Point ;  though  it  is  not 
shown  that  any  member  of  the  Baudin  family  was  ever  upon 
it.  The  testimony  of  surveyors  was  also  introduced,  to  prove 
that  the  land  embraced  by  the  concession  to  Baudin  could 
not  be  surveyed  by  the  description  of  it  in  that  instrument, 
or  a  starting  point  be  found  for  such  a  survey,  and  that  its 
identity  with  Mon  Louis  Island  could  not,  therefore,  be  es- 
tablished. 

The  following  is  the  description  in,  and  a  part  of  the  conces- 
sion :  "  To  Mr.  Nicholas  Baudin,  the  land  of  Grosse  Point, 
to  begin  at  and  run  along  the  course  of  Fowl  river,  till  it 
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reaches  the  Oysters  (Oyster  Pass)  which  separate  Massacre 
Island  from  the  mainland,  in  order  to  raise  cattle  thereon. 
Of  the  said  land,  we  have  made  to  him,  for  and  in  the  name 
of  his  majesty,  the  entire  cession  and  transfer,  with  its  cir- 
cumstances and  dependencies,  in  order  that  he,  his  children, 
heirs,  or  assigns,  may  enjoy  and  use  it  henceforward  and  for- 
ever, without  being  liable  to  be  troubled  and  disturbed  in  the 
peaceable  possession  thereof."  This  was  done  in  November, 
1710,  more  than  one  hundred  and  sixty  years  ago.  Of  the 
names  used  in  the  description  of  the  property,  none  remain 
to  designate  the  objects  to  which  they  were  then  applied,  or 
have  passed  down  as  such  to  any  witness  belonging  to  the 
present  generation,  except  only  that  of  Fowl  river.  This  is 
well  known  as  a  channel,  too  narrow  and  tortuous  for  naviga- 
tion by  vessels  of  large  size,  b^gmnmg  at  its  upper  end  in  the 
west  side  of  the  bay  of  Mobile,  and  extending  south  of  west 
to  the  waters  of  the  sound,  between  the  coast  of  the  main- 
land and  the  outlying  islands  in  the  Gulf  of  Mexico.  But 
there  is  no  land  in  that  vicinity  known  in  our  day  as  "  Grrosse 
Point,"  nor  any  pass  known  as  "  The  Oysters"  or  "  Oyster 
Pass"  nor  any  island  known  as  "  Massacre  Island."  One  of 
the  witnesses,  it  is  true,  says  that  Massacre  Island  was  west 
of  Dauphin  Island.  But  this  testimony  cannot  avail  much 
in  determining  what  island  it  was  that  bore  that  name,  evi- 
dently only  for  a  short  time,  nearly  a  century  before  the  wit- 
ness was  born.  The  most  satisfactory  and  important  evi- 
dence on  the  subject  has  been  hitherto  entirely  overlooked. 
History  informs  us  that  the  name  first  given  to  Dauphin 
Island  was  "  Massacre  Island."  It  was  named,  probably,  by 
Bienville  himself,  since  his  discovery  on  it  of  a  large  quan- 
tity of  human  bones  was  the  occasion  of  its  being  called 
Massacre  Island.  He  made  it  for  a  short  time  the  head- 
quarters of  the  colony  that  he  brought  to  the  Bay  of  Mobile , 
a  few  years  before  the  date  of  his  concession  to  Baudin.— 
See  1  Pickett's  History  of  Ala.  pp.  185  and  191 ;  3  Bancroft's 
History  of  U.  S/  ch.  21.  A  key  is  thus  afforded  for  the  in- 
terpretation of  that  document.  Since  Massacre  Island  was 
the  land  well  known,  almost  from  that  time  to  the  present, 
as  Dauphin  Island,  which  extends  from  the  front  of  Mobile 
Bay  westwardly  as  far  as  the  mouth  of  Fowl  river  ;  the  wa- 
ters called  in  the  concession  "  The  Oysters  (or  Oyster 
Pass)  which  separate  M&ssacre  Island  from  the  mainland, '  are 
identified  with  the  sound  which  extends  from  the  mouth  of 
Fowl  river,  eastwardly,  into  Mobile  Bay  ;  and  by  bringing 
the  river  boundary  down  to  the  waters  of  this  sound,  the 
land  it  defines  is  also  brought  down  to  the  sound,  and  must 
lie  on  the  east  side  of  the  river,  because  the  mainland  on  the 
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west  side  of  it,  and  bounded  by  it,  ceases  far  north  of  the 
pass  that  "  separates  Massacre  Island  from  the  mainland  ;  " 
the  only  land  on  the  west  side,  extending  toward  this  pass, 
being  some  small  sandy  islands.     We  thus  have  a  boundary 
for  the  land  embraced  in  the  concession,  which  begins  with 
Fowl  river  at  the  Bay  of  Mobile,  and,  running  with  it  south- 
westwardly  and  southwardly,  reaches  a  tract  of  water  that 
stretches  back  again  eastwardly  into  the  broad  expanse  of 
the  same  bay,  which  bay   itself   completes    the  boundary 
around  the  land  in  question.     In  other  words,  a  point  of  the 
"mainland,  on  the  west  side  of  the  mouth  of  Mobile  Bay, 
which  point  is  very  large  (gros)  when  compared  with  the  nar- 
row and  sharp  point  on  the  opposite  mainland  where  Fort 
Morgan  now  stands,  and  is  bounded  on  one  side  by  Mobile 
Bay,  and  on  another  by  the  waters  of  the  Gulf  of  Mexico 
coming  in  between  Dauphin  Island  and  the  mainland,  and 
forming  (disregarding  indentations)  almost  a  right  angle  at 
the  mouth  of  the  bay,  is  cut  off  by  the  narrow  channel  of 
Fowl  river,  extending  from  one  of  these  sheets  of  water  to 
the  other,  to  constitute  "the  land  of  Grosse  Point,"  granted  to 
Nicholas  Baudin,  his  heirs,  and  assigns  ;    a  body  of  land 
which,  seen  correctly,  as  it  was  seen  by  the  parties  to  that 
instrument  when  it  was  made,  is  the  Mon  Louis  Island  of  a 
later  and  the  present  day.     The  concession  granting  it  shows 
that  it  was  executed  at  Fort  Louis,  which  was  then  the  head- 
quarters of  the  colony,  and  was  situated  a  few  miles  north 
of  Fowl  river,  at  the  mouth  of  Dog  river,  and  on  the  same 
west  side  of  Mobile  Bay. — 1  Pickett's  History  of  Ala.     Of 
course,  the  surveyors,  having  knowledge  of  the  names  that 
were  afterwards  changed  and  disappeared,  and  that  Massacre 
Island  was  the  same  as  Dauphin  Island,  would  have  no  diffi- 
culty in  surveying  the  land  described  in  the  concession.     As 
surveyed  in  1831,  by  order  of  the  government  of  the  United 
States  for  Alexis  D.  Durand,  who,  as  the  evidence  shows, 
claimed  through  the  grant  to  Baudin,  it  was  found  to  con- 
tain 14,586  acres,  which  is  near  the  quantity  of  the  claim, 
14,360  arpents,  as  presented  for  registration  to  Crawford  in 
1814  or  1815,  and  again  to  Hazard  and  Owen  in  1827  or 
1828.     The  foregoing  considerations  make  it  more  certain 
than  does  even  the  residence,  births,  and  deaths,  of  the  fam- 
ily  Baudin,  on  this  tract,  that  there  is  no  mistake  in  refer- 
ence to  its  identity.     By  the  fact  of  its  being  an  island,  it 
was  separated  from  the  public  domain,  and  no  survey  was 
necessary  for  the  ascertainment  of  it. 

It  would  seem  that  an  instrument  so  complete  in  itself  as 
the  concession  is,  so  solemnly  executed  and  ratified,  so  fre- 
quently produced  to,  and  recognized  by  the  authorities  in 
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the  colony  of  the  several  foreign  states  that  successively 
acquired  dominion  over  it ;  granting  a  body  of  land  so  dis- 
tinctly separated  by  natural  boundaries  from  the  public 
domain,  and  so  long  and  continuously  occupied  by  the  fam- 
ily and  descendants  of  the  grantee,— should  certainly  be  con- 
sidered confirmed  by  the  treaty  through  which  the  United 
States  acquired  the  country.  If  it  is  not,  then  there  is,  be- 
sides, the  express  confirmation  of  it,  by  section  two  of  the 
act  of  congress  of  March  2d,  1829  (Ch.XL);  this  grant  to 
Baudin  being  the  subject  of  special  report  No.  2,  referred  to 
in  said  section, — and  the  land  being  described  in  the  caption 
of  the  report  as  "  Grosse  Point,  or  1'  Isle  Mon  Louis,  esti- 
mated to  contain  about  14,360  arpents." 

This  confirmation  in  1829  being  "  a  relinquishment  forever 
on  the  part  of  the  United  States,  of  any  claim  whatever"  to 
the  land  known  as  Mon  Louis  Island,  defined  by  well-known 
natural  boundaries,  is  as  effectual  as  a  patent  to  convey  all 
the  legal  title  that  was  in  the  United  States.  No  kind  of 
title  was  conveyed,  on  the  other  hand,  to  the  appellants,  or 
those  from  whom  they  claim,  prior  to  the  date  of  the  land- 
office  certificate  of  1869,  on  which  the  patent  of  1870  was 
issued.  There  was  no  previous  equity,  as  against  the  Uni- 
ted States  even,  that  gave  to  Francois,  or  his  heirs,  any  right 
to  the  land  he  cultivated  and  inhabited.  The  posture  of 
their  case  was  this:  The  register  and  receiver  reported 
Francois  in  the  list  of  those  who  had  inhabited  and  culti- 
vated, before  the  year  1813,  a  parcel  of  land  in  the  territory 
ceded  by  France  to  the  United  States,  without  having  any 
claim  thereto  from  any  source;  and  in  their  reports  they 
said :  "  It  is  believed  that  some  of  the  settlers  are  upon 
lauds  claimed  by  other  persons  under  written  evidence  of 
title ;  but  it  is  impossible  to  particularize  them,  as  so  few 
maps  or 'plats  accompany  the  claims."  The  persons  men- 
tioned in  this  list  as  settlers,  or  heirs  of  settlers,  were  per- 
mitted to  make  application  by  having  their  names  registered, 
for  the  lands  so  cultivated  and  inhabited ;  and  congress,  in 
the  statute  relied  on  (of  May  8th,  1822,  ch.  128,  section  3), 
declared  they  should  "  be  entitled  to  a  grant  for  the  lands  so 
claimed  or  setthd  on,  as  a  donation ;"  provided,  the  quantity  to 
any  one  should  not  exceed  640  acres,  and  that  no  claim  should 
be  confirmed  where  the  quantity  was  not  ascertained,  and 
report  made  thereon,  prior  to  the  25th  day  of  July,  1820. 
This  was  the  mere  offer  of  a  gratuity.  There  being  no  right 
in  the  heirs  of  Francois  to  be  confirmed,  no  land  designated 
by  the  statute  granted  to  him,  he  had  no  color  of  title,  until 
the  land-office  certificate  was  issued  to  him  hi  1869 ;  and 
such  title  as  was  conveyed  by  the  patent  issued  thereupon, 
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was  made,  by  the  express  words  of  that  document,  subject 
to  any  just  claim  of  any  other  person  thereto,  that  was  de- 
rived from  the  United  States,  or  from  either  the  British,. 
French,  or  Spanish  authorities. 

Without  saying  more,  we  concur  in  the  conclusion  reached 
by  our  predecessors  when  this  case  was  here  before.  By 
the  documentary  evidence  in  it,  considered  in  view  of  the 
historical  and  geographical  facts  of  which  the  court  must 
take  notice,  the  legal  title  to  the  land  in  controversy  is 
shown  to  be  vested  in  the  appellees.  This  view  of  the  case 
is  conclusive.  All  the  numerous  special  charges  to  the  jury, 
except  one  or  two,  that  were  asked  of  the  circuit  judge  on 
behalf  of  appellants,  are  based  on  a  theory  of  the  case  not 
consistent  with  the  documentary  evidence,  and  were  asked 
with  a  view  to  have  that  evidence  so  construed  by  the  jury 
as  to  invalidate  the  title  it  established.  This  was  not  within 
their  province;  and  the  charges  were  properly  refused. 
They  could  only  have  confused  and  embarrassed  the  jury, 
instead  of  affording  them  aid  to  a  correct  verdict. 

There  was  no  error  prejudicial  to  appellants  in  the  rulings 
of  the  Circuit  Court.  Let  the  judgment  be  affirmed. 


Dillard  v.  Webb. 

Detinue  far  Cattle  Impounded. 

1.  "  Canebrake  Agricultural  District;"  character  of  corjtoration,  and  consi'dri- 
tionality  of  act  establishing. — The  "Canebrake  Agricultural  District,"  as  estab- 
lished by  the  act  approved  February  20,  1866  (Sess.  Acts  1865-6,   pp.  334-37), 
is  a  public,  though  not  technically  a  municipal  corporation,  and  has  many  of 
the  attributes  of  a  municipal  corporation:  and  the  title  of  the  act  creating  it — 
"An  act  to  establish  the  Cauebrake  Agricultural  District,  to  provide  for  the 
securing  of  the  same,  and  the  management  of  its  affairs"— indicates  with  suffi- 
cient precision  its  purpose  and  objects,  and  includes  all  the  powers  conferred 
by  the  act  on  the  corporation.  * 

2.  Impounding  cattle  taken  damage  feaxard ;  constitutionality  of  law  authorizing. 
A  statute  which  provides  for  the  impounding  of  cattle  taken  damage  feasant, 
and  their  sale  if  not  redeemed  after  reasonable  notice,  is  a  police  regulation 
within  the  scope  of  governmental  powers,  the  exercise  of  which  may  be  dele- 
gated to  a  municipal  or  other  public  corporation ;  and  is  not  violative  of  the 
constitutional  provision  (Art.  I,  §  7)  which  declares  that  no  person  "shall  be 
deprived  of  life,  liberty,  or  property,  but  by  due  course  of  law. " 

3.  Constitutional  amendment  (14tfi)  abolishing  distinction  on  account  of  color. — 
The  provision  contained  in  the  4th  section  of  the  act  creating  said  corpora- 
tion, which  limits  the  right  to  vote  at  elections  for  commissioners  to  the  white 
resident  land-owners  of  the  district,  is  abrogated  by  the  14th  amendment  to 
the  constitution  of  the  United  States,  since  adopted,  which  abolishes  distinc- 
tions on  account  of  color,  and  has  been  repealed  by  legislative  enactment;  but 
this  does  not  annul  the  entire  section,  nor  invalidate  elections  held  under  it. 
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4.  Election  of  corporate  officers ;  validity  of  acts  of  officers  de  fado. — If  the 
validity  of  an  election  for  officers  or  managers  of  a  corporation  is  not  assailed 
by  a  direct  proceeding  during  their  continuance  in  office,    but  they  are  per- 
mitted to  act  throughout  their  term  as  officers  de  facto,  the  legality  of  the  next 
or  any  subsequent  election  can  not  be  questioned  on  account  of  any  vice  or 
irregularity  in  the  first. 

5.  Appointment  of  pound-keepers. — The  power  to  establish  pounds,  and  to 
appoint  pound-keepers,  conferred  by  the  13th  section  of  the  act  creating  said 
corporation  on  the  board  of  commissioners,  can  not  be  delegated  by  them  to 
the  president;  and  an  appointment  by  the  president,  being  void,  confers  no 
power  on  the  person  appointed,  and  constitutes  no  defense  to  an  action  ou 
account  of  his  official  acts. 

6.  General  objection  to  evidence. — A  general  objection  to  a  mass  of  evidence, 
some  of  which  is  legal,  may  be  overruled. 

7.  Boundaries  of  said  district. — The  beginning  and  bearing  points  of  the ' 
northern  and  southern  boundaries  of  said  district  being  designated  in  the 
charter,   the  commissioners  have  no  power  to  change  or  depart  from  them, 
though  they  may  ascertain  and  establish  the  lines  between  the  designated 
points. 

APPEAL  from  the  Circuit  Court  of  Marengo. 

Tried  before  the  Hon.  LUTHER  B.  SMITH. 

This  action  was  brought  by  A.  "W.  Dillard,  against  John 
C.  Webb,  to  recover  five  head  of  cattle,  together  with  dama- 
ges for  their  detention;  and  was  commenced  on  the  13th 
May,  1874.  The  only  plea  was  non  detinet,  "with  leave  to 
give  in  evidence  any  matter  that  might  be  specially  pleaded." 
The  defendant  had  impounded  the  cattle  on  the  6th  May, 
1874,  and,  after  public  notice  of  the  impounding,  drove  them 
into  Demopolis,  and  there  sold  them,  an  hour  or  more  after 
the  writ  in  this  case  was  served  on  him ;  and  he  defended 
the  action  on  the  ground  of  his  authority  as  pound-keeper. 

The  material  questions  in  the  case  arise  out  of  the  act  es- 
tablishing the  "  Canebrake  Agricultural  District"  which  was 
approved  February  20,  1866,  and  is  entitled,  "  An  act  to  es- 
tablish the  Canebrake  Agricultural  District,  to  provide  for  the 
securing  of  the  same,  and  the  management  of  its  affairs.  It 
consists  of  seventeen  sections.  The  first  section  establishes 
the  district  in  the  counties  of  Greene,  Perry,  Dallas,  and 
Marengo,  ".bounded  as  follows:  Beginning  at  the  Warrior 
river,  near  Erie,  in  the  county  of  Greene,  and  running  thence, 
by  the*  way  of  Greensboro  and  Hamburg,  to  Fike's  ferry  on 
the  Cahaba  river,  in  Perry  county,  which  will  be  the  north- 
ern boundary  thereof ;  and  for  the  southern  boundary,  begin- 
ning at  the  city  of  Demopolis,  and  running  thence,  by  the 
way  of  Spring  Hill,  Dayton,  and  McKinley,  to  the  Alabama 
river  near  the  town  of  Cahaba."  The  second  section  pro- 
vides for  an  annual  election  of  commissioners,  with  power  to 
them  to  elect  a  president,  "  whose  duty  it  shall  be  to  preside 
at  all  meetings,  and  to  do  and  perform  all  such  other  duties 
as  may  be  required  of  him  by  said  commissioners."  The 
third  section  provides  for  filling  vacancies  in  the  board  of 
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commissioners.  The  fourth  enacts  "  that  all  white  male  per- 
sons, who  shall  be  resident  land-owners  in  said  district,  and 
of  the  age  of  twenty-one  years,  shall  be  deemed  qualified  vo- 
ters" at  all  elections  for  commissioners.  The  fifth  section  re- 
quires a  list  of  the  commissioners,  when  elected,  to  be  for- 
warded to  the  probate  judge  of  each  county  in  the  said  dis- 
trict. The  sixth  specifies  the  names  of  certain  persons,  who 
are  authorized  to  act  as  commissioners  until  the  first  elec- 
tion is  held.  The  seventh  enacts,  "  that  within  said  district 
no  person  shall  be  required  to  erect  any  fence  or  inclosure 
.around  his  land,  or  keep  the  same  in  repair,  or  aid  in  the 
erection,  construction,  or  repairs  of  any  fence  or  inclosure, 
except  as  hereinafter  provided."  The  eighth,  "  that  within 
the  boundary  lines  of  said  district  there  shall  be  constructed 
and  erected  one  good  and  sufficient  outside  fence,  or  other 
good  inclosure,  with  all  such  gates,  bars,  and  outlets  as  may 
be  necessary,  so  that  all  persons  travelling  into  or  out  of  said 
district,  on  the  public  or  private  ways,  be  not  impeded  or 
hindered  ;  provided,  that  on  all  public  or  private  roads,  lead- 
ing into  or  out  of  said  district,  gates  may  be  erected  to  pre- 
vent stock  at  large  from  trespassing  therein."  The  ninth, 
"  that  the  said  commissioners  shall  have  entire  control  over 
said  fences  or  inclosures,  and  the  gates,  bars,  and  outlets 
thereon ;  may  direct  where  said  fence  shall  be  located  and 
placed,  how  it  shall  be  built,  and,  in  general,  superintend 
and  direct  all  matters  and  things  relating  thereto."  The 
tenth  provides  for  the  assessment  and  collection,  by  the  Com- 
missioners' Court  of  each  of  said  counties,  of  a  tax  not  ex- 
ceeding two  cents  per  acre  on  all  the  lands  within  the  dis- 
trict, and  a  tax  of  not  more  than  five  dollars  per  mile  on  all 
railroads  within  the  district  ;  and  the  next  section  provides, 
that  the  commissioners  of  the  district  shall  expend  this  money, 
"  or  so  much  thereof  as  may  be  necessary,  in  erecting  pounds, 
and  building  fences  or  inclosures  around  said  district,  and  Iceeping 
the  same  in  good  repair,  in  paying  for  labor  therefor,  and  such 
other  necessary  expenses  as  they  may  deem  it  expedient  to 
incur  in  and  about  said  district."  The  twelfth  section§  is  as 
follows  :  "  Be  it  further  enacted,  that  within  said  district  no 
person  shall  permit  his  or  her  stock,  of  any  kind  or  descrip- 
tion, to  go  at  large  ;  and  any  domestic  animal,  of  any  kind  or 
description,  found  at  large,  or  trespassing,  may  be  taken  up, 
and  carried  to  a  common  pound ;  and  the  owner  may  reclaim 
the  same,  by  the  payment  of  such  fees  and  compenstion  as 
the  said  commissioners  may  in  their  rules  and  regulations 
establish,  which  they  are  hereby  authorized  and  empowered 
to  do,  and  also  such  damages  as  any  person  may  have  sus- 
tained by  such  animal  going  at  large  and  trespassing."  "Sec, 
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13.  Be  it  further  enacted,  tliat  said  commissioners  shall  estab- 
lish a  proper  number  of  pounds,  at  convenient  distances  apart, 
for  receiving  all  estrays  and  stock  trespassing,  or  found  at 
large  ;  fix  upon  such  fees  and  compensation  as  they  may  deem 
proper  for  the  receiving  and  keeping  estrays  and  animals 
found  trespassing ;  appoint  suitable  persons  to  take  charge 
of  and  keep  up  said  pounds  ;  and  adopt  such  rules  and  reg- 
ulations as  they  may  consider  necessary  for  the  govern- 
ment and  management  of  the  same."  The  fourteenth  sec- 
tion authorized  the  commissioners  "  to  appoint  such  su- 
perintendents and  agents,  for  carrying  into  effect  the  pro- 
visions of  this  act,  as  they  may  deem  necessary,  and  fix 
their  compensation."  The  15th  section  provided  for  the 
compensation  of  the  commissioners  ;  the  16th  gave  them 
"  power  to  pass  all  such  by-laws,  rules,  and  regulations,  as 
they  may  deem  necessary  and  proper  for  the  management  of 
their  business";  and  the  17th  section  repealed  all  inconsistent 
laws. — Session  Acts'  1865-6,  pp.  334-37. 

By  a  subsequent  act,  approved  December  5, 1866,  the  8th, 
9th  and  10th  sections  of  this  act  were  repealed,  and  the  llth 
section  was  amended  by  striking  out  the  words  which  are  ital- 
icized.— Session  Acts  1866-7,  p.  61.  By  another  act  of  the 
same  session,  approved  011  the  25th  January,  1867,  the  act 
was  repealed,  so  far  as  it  applied  to  Dallas  county. — IL  210. 
By  another  act,  approved  January  2,  1872,  the  act  of  Decem- 
ber 5,  1866,  was  repealed,  and  the  sections  repealed  by  it 
were  re-enacted  ;  the  4th  section  was  amended,  by  striking 
out  the  word  white  ;  and  the  first  section  of  the  original  act 
was  amended,  so  as  to  read  thus  :  "  That  from  and  after  the 
passage  of  this  act,  there  shall  be  established  in  the  counties 
of  Hale,  Perry,  Dallas,  and  Marengo,  a  district  to  be  called 
the  "  Canebrake  Agricultural  District,'  bounded  as  follows  : 
beginning  at  the  point  where  Big  Creek  empties  into  the 
Warrior  river,  thence  east,  along  the  channel  of  said  creek, 
to  section  six,  township  twenty-one,  range  four,  east ;  thence 
south,  to  the  southwest  corner  of  section  nineteen,  township 
twentj-one,  range  four,  east ;  thence  due  east,  to  the  south- 
west corner  of  section  twenty-three,  township  twenty-one, 
range  four,  east ;  thence  due  south,  to  the  road  leading  from 
Greensboro  to  Erie  ;  thence  along  said  road,  by  way  of  Greens- 
boro and  Hamburg,  to  Fike's  ferry  on  the  Cahaba  river,  in 
Perry  county,  which  shall  be  the  northern  boundary  thereof ; 
and  for  the  southern  boundary,  beginning  at  the  city  of  Dem- 
opolis,  and  running  thence,  by  way  of  Spring  Hill,  Dayton, 
and  McKinley,  to  the  Alabama  river  near  the  town  of  Cahaba." 
Session  Acts  1871-2,  pp.  335-37. 

On  the  trial,  as  the  bill  of  exceptions  shows,  when  the  de- 
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fendant  offered  in  evidence  the  act  incorporating  the  said 
Canebrake  Agricultural  District,  the  plaintiff  objected  to  its 
admission,  "  because  it  was  void  for  uncertainty  in  its  bound- 
ary lines,  and  unconstitutional  in  its  operation."  The  court 
overruled  the  objection,  and  admitted  the  evidence  ;  to  which 
the  plaintiff  excepted.  An  admission  in  writing  as  to  the  tes- 
timony of  C.  L.  Stickney,  if  present,  as  to  the  organization 
of  the  corporation,fand  the  proceedings  of  the  commissioners, 
was  read  in  evidence  ;  stating,  among  other  things,  that  said 
Stickney  had  been  elected  and  had  served  as  president  of  the 
board  of  commissioners  from  the  organization  of  the  corpo- 
ration ;  that  in  April,  1867,  "  said  board  established  and  de- 
fined the  boundaries  of  said  district,  as  appears  by  their  pub- 
lished proceedings  hereto  attached,  and,  at  the  same  time, 
adopted  a  resolution  authorizing  the  president  to  establish 
pounds. and  appoint  pound-keepers  ;  that  on  the  2d  February, 
1874,  in  pursuance  and  by  virtue  of  said  resolution,  said 
Stickney,  as  president  of  said  board,  established  a  pound  at 
the  Winn  place  in  Hale  county,  and  appointed  the  defendant 
pound-keeper  thereof,  and  sent  him  a  commission,"  &c.  The 
plaintiff  objected  to  the  admission  of  the  proceedings  of  the 
board  of  commissioners  establishing  the  boundary  lines  of 
the  district,  "  because  they  fixed  boundary  lines  inconsistent 
with  those  in  the  act  creating  the  district ;"  and  to  the  ad- 
mission of  the  proceedings  in  relation  to  the  defendant's  ap- 
pointment as  pound-keeper,  "because  a  majority  of  the  board 
was  alone  authorized  to  appoint  pound-keepers."  The  court 
overruled  the  objections,  and  admitted  the  evidence  •;•  and  ex- 
ceptions was  reserved  by  the  plaintiff  to  these  rulings. 

The  plaintiff  requested  twenty-six  written  charges,  all  of 
which  were  refused  by  the  court  except  two ;  and  exceptions 
were  duly  reserved  to  their  refusal.  The  opinion  of  this  court 
renders  it  unnecessary  to  set  out  these  charges  at  length. 
Most  of  them  assert  the  unconstitutionality  of  the  act  es- 
tablishing the  Canebrake  Agricultural  District,  on  the  grounds 
—that  it  is  void  for  uncertainty ;  that  it  embraces  matters 
not  included  in  the  title  ;  that  it  confers  judicial  powers  on 
the  commissioners  ;  that  it  provides  for  taking  a  man's  prop- 
erty without  due  legal  proceedings,  <#c.  Some  of  them  as- 
sert the  proposition,  in  different  forms,  that  the  defendant 
had  no  authority,  as  pound-keeper,  to  drive  the  impounded 
cattle  out  of  the  district,  and  there  sell  them. 

The  rulings  of  the  court  on  questions  of  evidence,  to  which 
exceptions  were  reserved,  and  the  refusal  of  the  charges  asked, 
are  now  assigned  as  error. 

W.  W.  DUGGER,  for  appellant. — 1.     In  the  absence  of  ex- 
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press  provision  to  the  contrary,  impounded  cattle  must  be 
sold  at  the  pound.  The  defendant  had  no  authority  to  carry 
them  out  of  the  district  for  sale.  He  had  as  much  right  to 
take  them  to  Mobile,  as  to  drive  them  to  Demopolis. — Hil- 
liard  on  Torts,  vol.  1,  ch.  17,  §  24,  p.  488. 

2.  The  establishment  of  the  pound  at  the  Winn  place,  and 
the  defendant's  appointment  as  pound-keeper,  were  both  void. 
The  powers  exercised  by  the  president,  in  relation  to  these 
matters,  were  by  the  charter  conferred  on  the  board  of  com- 
missioners, and  could  not  be  delegated  by  them  to  the  pres- 
ident, or  to  any  one  else.     A  delegated  power  cannot  be  del- 
egated to  some  other  person. 

3.  The  act  establishing  the  Canebrake  Agricultural  Dis- 
trict is  obnoxious  to  all  the  constitutional  objections  that  were 
urged  against  its  validity.     The  title  does  not  include  all  the 
provisions  of  the  act,  and  the  act  itself  includes  several  dis- 
tinct matters,  having  no  necessary  connection. — 40  Ala.  99 ; 
41  Ala.  9  ;  47  Ala.  65.     Above  all,  the  provisions  authoriz- 
ing the  impounding  of  cattle,  and  their  speedy  sale  if  not  re- 
deemed, are  violative  of  the  constitutional  provisions  which 
are  intended  to  guard  and  preserve  private  property. — East 
Kingston,  v.  Towle,48  N.  H.  398  ;  15  B.  Monroe, 491;  58  Maine, 
590  ;  Sadler  v.  Langlmm,  34  Ala.  311 ;  Dorman  v.  The  State, 
34  Ala.  216. 

J.  T.  JONES,  contra. — The  material  question  in  the  case  is, 
whether  the  12th  section  of  the  act  establishing  the  Cane- 
brake  Agricultural  District  is  constitutional.  If  any  other 
parts  of  the  said  act  are  unconstitutional,  they  are  not  so 
connected  with  this  section  as  to  affect  its  validity.  The 
powers  conferred  by  it  fall  within  the  police  powers  of  gov- 
ernment, which  may  be  exercised  by  the  legislature,  or  del- 
egated by  it  to  a  public  corporation. — Dillon  on  Municipal 
Corporations,  §  93,  note  1 ;  Cooley  on  Const.  Limitations, 
572,  594 

STONE,  J. — "  Municipal  corporations,"  says  Mr.  Dillon, 
"  are  bodies  politic  and  corporate,  *  *  established  by 
law,  to  share  in  the  civil  government  of  the  country,  but 
chiefly  to  regulate  and  administer  the  local,  or  internal  affairs 
of  the  city,  town,  or  district,  which  is  incorporated." — 1  Dill. 
Mun.  Corp.  §  9  h 

"  §  10.  Corporations  intended,  to  assist  in  the  conduct  of 
local  civil  government,  are  sometimes  styled  political,  some- 
times public,  sometimes  civil,  and  sometimes  minnc>)xil  :  and 
certain  kinds  of  them,  with  very  restricted  powers,  quasi  cor- 
porations ;  all  these  by  way  of  distinction  from  private  cor- 
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porations.  All  corporations,  intended  as  agencies  in  the  ad- 
ministration of  civil  government,  are  public,  as  distinguished 
from  private  corporations.  Thus,  an  incorporated  school  dis- 
trict, or  county,  as  well  as  a  city,  is  a  public  corporation  ;  but 
the  school  district,  or  county,  properly  speaking,  is  not,  while 
the  city  is,  a  municipal  corporation. 

"  §  10  a.  Civil  corporations  are  of  different  grades,  or  classes, 
but  in  essence,  or  nature,  they  must  all  be  regarded  as  pub- 
lic. The  school  district,  or  the  road  district,  is  invested  with 
a  certain  corporate  character,  the  better  to  perform  within 
and  for  the  locality  its  special  function,  which  is  indicated 
by  its  name." 

In  Dartmouth  College  v.  Woodward,  4  Wheat.  636,  Ch.  J. 
MARSHALL  said  :  "A  corporation  is  an  artificial  being,  invisi- 
ble, intangible,  and  existing  only  in  contemplation  of  law. 
Being  the  mere  creature  of  the  law,  it  possesses  only  those 
properties  which  the  charter  of  its  creation  confers  upon  it, 
either  expressly,  or  as  incidental  to  its  very  existence.  These 
are  such  as  are  supposed  to  be  best  calculated  to  effect  the 
object  for  which  it  is  created." 

In  addition  to  powers  expressly  granted  to  corporations, 
they  can  exercise  "such  implied  powers  as  are  necessary  and 
proper  to  carry  into  effect  the  powers  expressly  granted,  and 
such  incidental  powers  as  pertain  to  the  purposes  for  which 
the  corporation  was  created.  These  implied  and  incidental 
powers  are  unwritten,  and  vary  with  the  varying  objects  of 
the  corporation." — Intendant  &  Council  v.  Pippin,  31  Ala. 
550. 

The  act  "  To  establish  the  Canebrake  Agricultural  District, 
to  provide  for  the  securing  of  the  same,  and  the  manage- 
ment of  its  affairs,"  approved  February  20th,  1866.  creates 
a  public  corporation,  under  the  rules  above  declared.  Though 
not  technically  a  municipal  corporation,  it  has  much  of  the 
character  and  attributes  of  such  corporation.  Its  name  de- 
clares its  purpose — namely,  an  association  of  persons,  for  the 
encouragement  and  promotion  of  agricultural  pursuits,  in 
what  was  and  is  known  as  the  "  Canebrake"  region.  It  was 
intended  to  operate  over  a  section  of  not  inconsiderable  di- 
mensions, and  hence  it  is  called  a  "  District."  The  term 
"  agriculture  "  is  defined  to  be  "  the  art  or  science  of  cultivat- 
ing the  ground,  especially  in  fields  or  large  quantities,  includ- 
ing the  preparation  of  the  soil,  the  planting  of  seeds,  the 
raising  and  harvesting  of  crops,  and  the  rearing,  feeding, 
and  management  of  live  stock  ;  tillage,  husbandry,  and 
farming."  The  variety  of  products  of  the  earth,  of  agricul- 
tural implements/and  of  domestic  animals,  invited  and  put 
on  exhibition  at  agricultural  fairs,  attests  the  comprehen- 
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siveness  of  the  term,  "  agriculture."  It  refers  to  the  field,  or 
farm,  with  all  its  wants,  appointments,  and  products,  as  hor- 
ticulture refers  to  the  garden,  with  its  less  important,  though 
varied  products. 

We  think  the  title  of  this  act  sufficiently  discloses  the  sub- 
ject— the  growth,  cultivation,  and  preservation  of  field  crops ; 
and  that  all  the  powers  granted  are  cognate  and  incidental 
to  the  one  controlling  subject. — See  Adler  v.  The  State,  and 
authorities  cited,  at  the  present  term.  Whether  lands  should 
be  fenced  ;  whether  stock  should  be  permitted  to  run  at  large, 
or  should  bg  kept  in  inclosures ;  and  a  speedy  method  of 
preventing  the  destruction  of  crops,  if  animals  trespass 
upon  them,  are  among  the  obvious  inquiries  and  economics 
of  successful  agriculture. 

2.  It  is  further  contended,  that  the  provisions  of  this  stat- 
ute, which  authorize  the  distress  and  impounding  of  cattle 
taken  damage-feasant,  are  violative  of  the  7th  section  of  the 
"declaration  of  rights,"  which  declares  that  no  person  shall 
"be  deprived  of  his  life,  liberty,  or  property,  but  by  due 
course  of  law."  This  clause,  with  some  modifications,  has 
come  down  to  us  from  MAGNA  CHAETA,  a  period  of  over  six 
hundred  years. — See  Magna  Charta,  chap.  29.  It  was  made 
a  part  of  the  constitution  of  the  United  States  by  Article  V 
of  the  amendments,  ratified  December  15th,  1791.  This 
clause  is  common  to  the  State  constitutions.  It  has  always 
been  held,  that  this  constitutional  guaranty  does  not  prevent 
or  impair  the  right  of  all  sovereignties,  or  other  inferior 
governmental  organizations,  having  authority  therefor,  to 
establish  sanitary  and  police  regulations. — See  Bacon's  Abr. 
title  Distress  (F.) ;  3  Black  Com.  12,  et  seq.;  Bust  v.  Loiv,  6 
Mass.  90 ;  Melody  v.  Real,  4  Mass.  471 ;  Mills  v.  Stark,  4  N. 
H.  512. 

Speaking  of  this  right,  Mr.  Dillon,  in  his  work  on  Corpo- 
rations, §  93,  says :  "  The  citizen  owns  his  property  abso- 
lutely, it  is  true  ;  it  cannot  be  taken  from  him  for  any  pri- 
vate use  whatever,  without  his  consent,  nor  for  any  public 
use  without  compensation  ;  still,  he  owns  it  subject  to  this 
restriction,  namely  :  that  it  must  be  so  used  as  not  to  injure 
others,  and  that  the  sovereign  authority  may,  by  police  reg- 
ulations, so  direct  the  use  of  it,  that  it  shall  not  prove  per- 
nicious to  his  neighbors  or  the  citizens  generally.  *  It 
is  not  a  taking  of  private  property  for  public  use,  but  a  sal- 
utary restraint  on  a  noxious  use  by  the  owner,  contrary  to 
the  maxim,  Sic  utere  tuo  ut  cdienum  non  Iccdas. — Cooley's 
Const.  Lim.  572,  et  sc<). 

It  is  clearly  competent  for  the  legislature  to  enact,  or,  by 
express  authority,  to  delegate  to  a  municipal,  or  other  public 
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corporation  municipal  in  character,  the  right  to  enact,  that 
fences  shall  be  dispensed  with ;  that  cattle  shall  be  kept 
within  inclosures  ;  that  they  may  be  distrained,  if  found  at 
large  damage-feasant ;  that  they  may  be  impounded,  and  if, 
after  reasonable  notice,  they  be  not  redeemed,  and  the  rea- 
sonable damages  and  expenses  paid,  that  they  be  sold 
therefor.— Dill.  Corp.  §§  101,  270,  282  ;  Milk  v.  Stark,  4  N.  H. 
512  ;  Rust  v.  Low,  6  Mass.  90.  The  question  of  requiring  or 
dispensing  with  fences,  requiring  cattle  to  be  confined,  or 
permitting  them  to  run  at  large,  is  one  of  unquestioned  po- 
lice regulation,  and  clearly  within  the  power  of  the  sover- 
eignty. Almost  all  cities  and  large  towns  have  ordinances 
forbidding  cattle  to  run  at  large,  providing  pounds,  and  au- 
thorizing sales  to  meet  expenses ;  and  they  are  necessary  to 
the  comfort  and  well-being  of  the  municipality.  It  is  only 
when  such  ordinances  tail  to  protect  the  rights  of  the  owners 
of  the  cattle,  or  fail  to  furnish  them  the  means  of  relieving 
them  by  paying  the  proper  charges,  or  when  the  regulations 
are  not  complied  with,  that  the  law  withholds  its  sanction. 
All  such  proceedings  are  stricti  juris  ;  and  both  the  by-law  or 
ordinance,  in  its  terms,  and  the  officer  in  its  execution,  must 
accord  to  the  property-owner  all  his  substantial  rights. 

Under  the  present  charter,  there  is  no  want  of  power. 
The  12th  section  of  the  act  declares  :  "  That,  within  said  dis- 
trict, no  person  shall  permit  his  or  her  stock,  of  any  kind  or 
description,  to  go  at  large  ;  and  any  domestic  animal,  of  any 
kind  or  description,  found  at  large,  or  trespassing,  may  be 
taken  up,  and  carried  to  a  common  pound ;  and  the  owner 
may  reclaim  the  same,  by  the  payment  of  such  fees  and  com- 
pensation as  the  said  commissioners  may  in  their  rules  and 
regulations  establish,  which  they  are  hereby  authorized  and 
empowered  to  do,  and  also  such  damages  as  any  person  may 
have  sustained  by  such  animal  going  at  large  and  trespass- 
ing." 

The  13th  section  authorizes  the  establishment  of  pounds ; 
the  14th,  the  appointment  of  pound-keepers;  and  the  16th 
declares,  that  the  "  commissioners  shall  have  power  to  pass 
all  such  by-laws,  rules  and  regulations  as  they  may  deem 
necessary  and  proper  for  the  management  of  their  business." 
The  extent  of  power  conferred  by  these  general  words  is 
shown  in  the  case  of  Intendant  &  Council  v.  Pippin,  supra. 
The  adoption  of  suitable  by-laws,  to  carry  into  effect  the 
provisions  of  said  section  12,  was  and  is  clearly  within  the 
purview  of  their  powers,  expressly  conferred. 

3.  That  portion  of  the  4th  section  of  the  act  of  incorpora- 
tion, which  makes  a  discrimination  on  account  of  color,  is 
violative  of  the  fourteenth  amendment  of  the  constitution  of 


1876.]  OF  ALABAMA.  477 

[Dillardv.  Webb.] 

the  United  States.  When  that  amendment  was  ratified — 
July  28th,  1868 — the  distinction  on  account  of  color  was 
necessarily  abrogated.  It  is  contended  that  this  operated  a 
repeal  of  the  entire  fourth  section  of  the  act,  and  avoided  all 
elections  held  from  time  to  time  afterwards.  The  word  ivhite 
was  struck  from  this  section  by  the  act  approved  January  2d, 
1872 ;  but  the  point  of  the  argument  is,  that  in  the  transition, 
one  set  of  commissioners  must  have  been  chosen  at  an  elec- 
tion held  by  persons  not  legally  elected,  and  that  this  inval- 
idated the  election  thus  conducted.  From  this  the  conclu- 
sion is  attempted  to  be  drawn,  that  the  persons  assuming  to 
act  as  commissioners  in  February,  1874,  when  the  pound  at 
the  "Winn  place"  was  established,  and  Webb  appointed 
the  keeper  thereof,  were  not  legal  officers ;  that  the  whole 
proceeding  was  irregular,  and  that  it  conferred  no  legal 
authority  on  Webb. 

We  are  not  informed  by  the  record  in  what  manner  the 
elections  for  commissioners  were  conducted,  after  the  four- 
teenth amendment  became  operative :  whether  the  elections- 
were  made  solely  by  white  male  persons,  resident  land- 
owners in  the  district,  or  whether  the  color-line  was  regarded 
as  obliterated.  If,  in  the  conduct  of  the  elections,  the  ballot 
was  accorded  alike  to  white  and  colored  land-owners,  such 
election,  properly  conducted,  would  stand  the  test  of  the 
severest  judicial  scrutiny,  even  when  assailed  by  a  direct 
proceeding  for  that  purpose.  In  popular  elections,  held  at 
the  time  and  place,  and  by  the  officers  required  by  law,  the 
main  inquiry  is,  in  whose  favor  was  a  majority  of  legal  votes 
cast  ?  The  statutory  expressions  as  to  all  other  questions 
are  more  or  less  directory. — See  Leading  Cases  on  Elections 
(Boileau's  case),  270 ;  Stale,  ex.  rel.  v.  Judge  9th  dr.,  13  Ala. 
805;  Cooley  Const.  Lim.  623.  This  question,  however,  is 
not  before  us,  for  no  direct  proceeding  was  instituted  to  test 
the  legality  of  the  election. 

4.  The  persons  exercising  the  functions  of  commissioners 
were  certainly  de-facto  officers ;  and  that  is  enough  to  render 
their  acts  valid,  when  collaterally  presented. — 2  Brick.  Dig. 
289-90,  §§  18, 19,  20.  In  the  case  of  Commonwealth  v.  S  mi  fit, 
45  Penn.  St.  59  (S.  (J.  Leading  Cases  on  Elections,  274),  it  is 
said:  •'  If  an  election  for  managers  of  a  corporation  be  not 
disputed  during  their  term  of  office  by  quo  icarranto,  and 
they  be  permitted  to  act  throughout  their  term  as  officers 
de  facto,  the  legality  of  the  next,  election  can  not  be  ques- 
tioned for  any  vice  or  irregularity  in  the  first."  Under  this 
rule,  which  has  our  sanction,  each  successive  set  of  commis- 
sioners would,  in  any  event,  become  officers  de  facto  of  the 
corporation,  and  their  acts,  when  collaterally  presented,  would 
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be  pronounced  valid.  The  legal  right  of  only  one  set  could 
be  questioned,  which  must  be  done  by  a  direct  proceeding, 
and  during  the  continuance  of  the  particular  term  in  which 
they  were  acting  under  claim  of  election.  The  acts  of  the 
board  of  commissioners,  in  establishing  a  pound  on  the  "  Winn 
place,"  and  in  appointing  the  appellee  to  be  the  keeper 
thereof,  can  not  be  avoided  by  any  irregularity  in  the  con- 
duct of  the  election  under  which  the  commissioners  claimed 
to  act. 

5.  It  is  contended,  however,  that  the  pound  on  Winn's 
place  was  established,  and  Webb  appointed  keeper  thereof, 
by  Stickney,  the  president,  and  not  by  the  board  of  commis- 
sioners, as  required  by  the  13th  section  of  the  charter,  which 
declares,  "that  said  commissioners  shall  establish  a  sufficient 
number  of  pounds,  at  convenient  distances  apart,"  and  shall 
"appoint  suitable  persons  to  take  charge  of  and  keep  up 
said  pounds."  These  duties,  we  think,  require  the  action  of 
the  board  of  commissioners,  and  they  can  not  be  delegated 
to  one  of  their  number.  Potestas  ddeqata  non  potest  delcgari. 
Craig  v.  Burnett,  32  Ala.  728;  Dil.  Miin.  Corp.  §60. 

The  witness  Stickney  says,  he,  "  as  president  of  said  board, 
established  a  pound  at  the  Winn  place,  in  Hale  county,  and 
appointed  J.  C.  Webb  pound-keeper  thereof,  and  issued  and 
sent  to  him  the  commission"  attached  to  the  bill  of  excep- 
tions as  "Exhibit  C."  The  commission  thus  attached  reads 
as  follows : 

"Greensboro,  Ala.,  Feb.  2d,  1874.  To  J.  C.  Webb :  A  pound 
is  hereby  established  at  the  Winn  place  in  Hale  county,  Ala., 
and  you  are  hereby  appointed  pound-keeper  thereof,  by 
order  of  the  board  of  commissioners  of  the  Canebrake  Agri- 
cultural District.  C.  L.  STICKNEY,  pres.  of  board." 

The  board,  at  its  meeting  in  April,  1867,  had  resolved, 
"That  the  president  of  the  board  of  commissioners  of  the 
Canebrake  Agricultural  District  shall  have  the  power  to 
establish  pounds  and  appoint  pound-keepers  in  localities, 
when  petitioned  by  the  residents  to  do  so."  The  record  dis- 
closes a  petition,  bearing  several  names,  addressed  to  C.  L. 
Stickney,  asking  the  establishment  of  a  pound  at  Winn's 
place,  and  the  appointment  of  Webb  as  pound-keeper.  There 
appears  to  have  been  an  entry  on  the  minutes  of  the  board, 
as  follows :  "Application  for  pound  by  John  C.  Webb,  grant- 
ed, Jan.  8,  1874." 

This  evidence  is  clear  and  undisputed.  It  shows  that  the 
establishment  of  the  pound,  and  the  appointment  of  the 
keeper  thereof,  were  done  by  the  president,  and  not  by  the 
board.  The  bill  of  exceptions  informs  us,  that  it  contains  all 
the  evidence ;  and  what  we  have  stated  above,  is  all  that 
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bears  on  this  question.  This  all  points  in  one  direction,  and 
it  left  the  jury  no  room  for  doubt  in  their  rinding  as  to  this 
fact.  It  was  permissible  and  proper  to  state  it  without  hpyo- 
thesis ;  for  this  was  only  charging  on  the  effect  of  the  evi- 
dence bearing  on  this  question.  The  court  might  have  in- 
structed the  jury,  and  should  have  done  so,  if  thereto  re- 
quested in  writing,  that  there  was  no  evidence  before  them, 
authorizing  the  defendant  to  seize,  impound,  or  sell  the  cattle 
of  plaintiff. 

The  14th  charge  asked  and  refused  is  in  the  following  lan- 
guage :  "  If  the  jury  believe,  from  the  evidence,  that  the 
defendant  (Webb)  found  plaintiff's  cattle  (sued  for)  on  his 
oats,  and  that  said  Webb  pounded  said  cattle  upon  his  lot, 
and  five  (5)  days  afterwards  drove  them,  or  caused  them  to 
be  driven,  to  Demopolis,  for  the  purpose  of  selling  them  ;  and 
that  while  said  cattle  were  in  Demopolis,  plaintiff  caused  the 
writ  in  this  action  to  be  served  on  defendant, — then  any  com- 
mission to  said  Webb,  as  pound-keeper  on  the  Winn  place, 
issued  and  directed  as  adduced  in  evidence  by  defendant,  will 
not  prevent  a  recovery  in  this  case."  This  charge  simply 
postulates  a  set  of  facts,  within  the  purview  of  the  evidence, 
that  would  give  to  plaintiff  a  prima  facie  right  to  recover, 
and  then  affirms  the  invalidity  of  Mr.  Webb's  commission, 
as  a  justification  for  the  detention  of  the  property.  It  should 
have  been  given. 

We  do  not  think  the  Circuit  Court  erred  in  refusing  the  other 
charges  asked,  but  we  deem  it  unnecessary  to  pass  them  in 
review,  and  point  out  the  varying  reasons.  To  do  so,  would 
swell  this  opinion  unnecessarily.  The  questions  presented  by 
them  will  not  probably  arise  on  the  next  trial. 

6.  The  objection  to  the  evidence  given  by  the  witness  Stick- 
ney,  was  only  general,  to  a  mass  of  evidence,  much,  if  not 
the  whole  of  which,  was  legal.     The  grounds  stated  for  the 
objection  were  but  the  specification  of  reasons  for  excluding 
the  whole  of  his  testimony.  Such  "objection,  and  exceptions  fur- 
nish no  ground  for  reversal. — 1  Brick.  Dig.  558,  §  1'22.     The 
other  objection  to  the  introduction  of  evidence  were  not 
well  taken. 

7.  One  other  point  raised  by  this  record,  we  feel  it  our 
duty  to  notice.     The  charter  of  the  "  Canebrake  Agricultu- 
ral District"  designates  certain  beginning  and  bearing  points 
for  both  the  northern  and  southern  boundaries  of  the  dis- 
trict.    These  the  commissioners  have  no  power  to  change  or 
depart  from.     The  latest  expression  of  the  legislative  will  on 
this  subject  is  a  law   to  them,  which  they  cannot  disregard. 
Between  the  designated  points  in  the  boundaries,  they  may 
ascertain  and  establish  the  lines.     They  can  not  change  the 
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beginning  points,  nor  deflect  so  as  not  to  touch  the  named 
places. 

For  the  single  error  above  pointed  out,  the  judgment  of 
the  Circuit  Court  is  reversed,  and  the  cause  remanded. 


Boulo  v.  New  Orleans,  Mobile  & 
Texas  Railroad  Company. 

Bill  in  Equity  for  Injunction  against  Railroad  Company. 

1.  Injunction  qf  trespass  to  real  estate. — The  jurisdiction  of  a  court  of  equity 
to  enjoin  trespasses  to  real  estate,  though  of  recent  origin,  is^uow  firmly  estab- 
lished ;  but  the  court  will  never  exercise  this  power,    unless  the  part}-  com- 
plaining shows  a  clear  title,  legal  or  equitable,  and  an  injury  not  capable  of 
prevention  otherwise. 

2.  Title  to  Fort  Charlotte  lots  in  Mobile. — The  lots  occupying  the  site  of  old 
Fort  Charlotte  in  Mobile,  surveyed  and  sold  under  the  authority  of  an  act  of 
congress  approved  on  20th  April,  1818,  as  shown  by  the  map  and  plat  .returned 
to  the  general  land-office   by  the  surveyor-general,    though  fronting  on  the 
Mobile  river,  did  not  extend  to  the  river,  but  were  separated  from  it  by  a  nar- 
row strip  of  land  ;  and  neither  this   strip   of  land,  nor  the  adjacent  land  in 
front,  since  reclaimed  from  the  water,  passed  to  a  grantee  by  a  patent  from  the 
United  States  for  the  lots. 

3.  Lease  of  lots  by  corporate  authorities  of  Mobile,  under  statutory  authority, 
to  defray  expenses  qf  jillinf/  up  and  draining. — The  corporate  authorities  of  the 
city  of  Mobile  having  been  authorized,  by  an  amendment  of  the  city  charter 
adopted  in  1831  (Sens.  Acts  1830-31,  p.  54),  "to  require  lots  to  be  cleansed  and 
cleared  of  all  such   nuisances  as  may  seem  necessary  to  be  removed,"  and, 
where  the  owner  of  any  lot  could  not  be  found,   to  cause  such  cleansing  to  be 
done,  and  to  lease  the  lot  for  such  term  as  would  cover  the  expense  of  cleans- 
ing ;  a  lease,  executed  by  said  corporate  authorities  under  this  power,  conveys 
only  the  lot  so  cleansed,  according  to  its   boundaries  at  that  time  ;  and  al- 
though the  lease  describes  the  lot  with  enlarged  boundaries,  the  excess  does 
not  pass  to  the  lessee. 

4.  Title  by  prescription.— To  constitute  a  title  to  land  by  prescription,  or 
twenty  years'  continuous  possession  under  claim  of  title,  which  will  raise  tho 
presumption  of  a  grant,  there  must  be  acts  of  exclusive  ownership,  in  hostil- 
ity to  the  rights  of  all  other  persons  :  the  exercise  of  rights  in  common  with 
the  public  generally,  as  in  the  case  of  a  public  street  or  wharf,  is  not  suffi- 
cient. 

5.  Title  to  shore  on  lide'vxtters. — The  title  to   the  shore,   on  all   tide-water 
streams,  resides  in  the  State,  for  the  benefit  of  the  public  ;  and  its  use  by  the 
public,  for  the  purposes  of  commerce,  is  not  only  permissible,  Jbut  in  accordance 
with  the  trust  annexed  to  the  title. 

APPEAL  from  the  Chancery  Court  at  Mobile. 

Heard  before  the  Hon.  ADAM  C.  FELDER. 

The  bill  in  this  case  was  filed  on  the  13th  September,  1870, 
by  Paul  A.  Boulo  and  Philip  J.  Boulo ;  and  sought  to  enjoin 
and  restrain  the  defendant,  the  New  Orleans,  Mobile,  and 
Chattanooga  (now  Texas)  Railroad  Company,  from  subject- 
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ing  to  its  own  uses  a  narrow  strip  of  land  in  the  city  of  Mo- 
bile, between  Commerce  street  and  the  river,  and  forming  a 
part  of  the  river  front.  The  complainants  claimed  this  strip 
of  land,  according  to  the  allegations  of  their  bill,  both  by 
documentary  title,  and  by  prescription,  founded  on  twenty 
years'  continuous  adverse  possession  under  claim  of  title. 
Their  documentary  title  was  deduced  from  a  lease  made  by 
the  corporate  authorities  of  the  city  of  Mobile,  on  the  8th 
June,  1831,  by  which  a  lot  in  the  city,  known  as  the  "Wilson 
lot,"  was  leased,  for  the  term  of  seventy -five  years,  to  Robert 
E.  Centre  ;  which  lease  was  made  an  exhibit  to  the  bill,  and 
purported  on  its  face  to  be  executed  by  the  corporate  au- 
thorities of  the  city  of  Mobile,  under  authority  conferred  on 
them  by  an  act  of  the  legislature  amending  the  city  charter, 
approved  January  15,  1831.  This  act  may  be  found  in  the 
Session  Acts  of  1830-31,  p.  54.  The  6th  section  of  said  act, 
under  which  said  lease  purported  to  be  made,  is  in  these 
words  :  "  Be  it  further  enacted,  that  the  said  board  of  mayor 
and  aldermen  shall  have  power  to  require  the  fencing  or  in- 
closing of  any  vacant  lot  within  the  limits  of  said  city ;  to  re- 
quire lots  to  be  cleansed  and  cleared  of  all  such  nuisances  as 
may  to  the  said  board  seem  necessary  to  be  removed  ;  to  re- 
quire side-walks  to  be  made,  fronting  any  vacant  lots  within 
the  corporate  limits  ;  and  in  every  instance,  where  no  owner 
or  agent  can  be  found  to  ma  >.e  such  cleansing  and  improve- 
ments, the  said  board  may  cause  the  same  to  be  done,  and 
let  out  such  lot  or  lots  for  such  term  of  time  as  will  cover 
the  expenses  incurred  in  so  cleansing  or  improving  any  such 
vacant  lots." 

In  this  lease  to  Centre,  the  lot  is  described  as  follows : 
"  Bounded  on  the  east  by  the  Mobile  river,  on  the  north  by 
Church  street,  on  the  west  by  Water  street,  and  on  the  south 
by  Hogan's  lot ;  having  a  frontage  on  the  said  river  of  about 
thirty  feet,  a  front  on  Church  street  of  about  two  hundred 
and  twenty  feet,  and  a  front  on  Water  street  of  about  thirty 
feet,  more  or  less,  being  the  same  lot  known  as  the  '  Wilson 
lot.' "  The  lease  contained  the  following  recitals  :  "  Whereas, 
according  to  the  provisions  of  an  act  of  the  general  assembly 
of  the  State  of  Alabama,  and  the  seventh  section  thereof,  en- 
titled 'An  act  to  alter  and  amend  the  charter  of  incorporation 
of  the  city  of  Mobile,'  the  said  mayor  and  aldermen  did,  on 
the  16th  January,  1831,  declare  by  public  advertisement,  in 
the  '  Mobile  Commercial  Register,''  a-paper  printed  three  times 
each  week  in  the  said  city  of  Mobile,  that  a  certain  lot,  sit- 
uated between  Church  street  and  Hogan's  property,  and  ex- 
tending from  the  east  side  of  Water  street  to  the  Mobile 
river,  and  about  thirty  feet  in  width,  to  be  a  public  nuisance; 
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and  did,  in  the  same  advertisement,  require  the  said  lot  to  be 
filled  up  with  good  earth,  sand,  or  shells,  on  or  before  the 
8th  day  of  March  ensuing ;  otherwise,  that  the  said  filling 
would  be  let  at  public  auction  to  the  lowest  bidder,  at  12 
o'clock  M.  of  said  8th  day  of  March,  in  front  of  the  mayor's 
office  :  And  ivhereas  the  said  lot  had  not  been  filled  at  the 
time  specified  by  the  said  advertisement,  that  the  mayor  did 
proceed  and  let  out  the  filling  of  the  said  lot,  at  the  time 
specified  as  aforesaid,  to  Thomas  Byrnes,  for  the  sum  of  four 
hundred  dollars  :  And  ivhereas  the  said  Thomas  Byrnes  did 
fill  up  the  said  lot  to  the  satisfaction  of  the  said  mayor  and 
aldermen,  and  according  to  the  conditions  of  a  bond  given 
for  that  purpose,  bearing  date  the  9th  March,  1831,  and  the 
said  mayor  and  aldermen  did  pay  to  the  said  Thomas  Byrnes 
the  said  sum  of  four  hundred  dollars,  as  will  more  fully  ap- 
pear upon  record  in  the  mayor's  ofiice  of  said  city  of  Mobile: 
And  ivhereas  the  said  mayor  and  aldermen  did  cause  an  ad- 
vertisement to  be  inserted  in  the  Mobile  Patriot,  a  paper 
printed  in  said  city,  three  times  in  each  week,  on  the  3d  day 
of  June  aforesaid,  that  unless  the  owner,  agent,  or  claimant 
of  the  said  lot,  on  or  before  the  8th  day  of  June  in  the  year 
aforesaid,  would  come  forward,  and  pay  to  the  said  city  au- 
thorities the  said  sum  of  four  hundred  dollars,  with  all  other 
charges  and  assessments  upon  the  said  lot,  that  they  would, 
at  12  o'clock  M.  on  the  said  day,  in  front  of  the  mayor's  of- 
fice, proceed  to  lease  the  said  lot  for  the  lowest  number  of 
years,  according  to  the  authority  aforesaid,  for  the  purpose 
of  indemnifying  the  said  city  for  the  expenses  in  and  as  afore- 
said :  And  ivhereas  no  person  did  appear  to  pay  the  said 
charges,  that  the  said  lot  was  struck  off,  at  public  auction,  to 
Robert  E.  Centre,  for  seventy-five  years,  for  the  sum  of  four 
hundred  and  fifty  dollars  and  eighty-nine  cents,  he  being  the 
lowest  bidder  for  the  same,"  &c. 

In  1840,  Robert  E.  Centre  having  died,  his  heirs  conveyed 
the  unexpired  term  of  the  lease  to  James  Magee,  under 
whom  the  plaintiffs  claimed  by  intermediate  conveyances,  as 
more  particularly  stated  in  the  opinion  of  the  court..  Magee's 
deed  to  the  complainants,  dated  the  2d  August,  1869,  con- 
taining full  covenants  of  warranty,  described  the  lot  in  con- 
troversy as  follows  :  "  Also,  another  lot  of  land  on  the  south 
side  of  Church  street,  and  east  side  of  Commerce  street,  be- 
ginning at  the  south-east  intersection  of  Church  and  Com- 
merce streets,  and  running  southwardly,  along  Commerce 
street,  thirty-two  feet ;  thence  eastwardly,  and  parallel  with 
Church  street,  to  the  river ;  thence  northwardly,  along  the  Mo- 
bile river,  until  it  intersects  the  southern  line  of  Church  street ; 
and  thence  westwardly,  along  Church  street,  to  the  place  of 
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beginning."  Magee's  deed  to  the  complainants  conveyed 
another  lot,  on  the  west  side  of  Commerce  street,  which  he 
held  by  the  same  title,  and  on  which  the  complainants  af- 
terwards erected  a  brick  store-house ;  and  they  alleged,  in 
their  bill,  that  the  lot  in  controversy  "  is  the  river  front  of 
said  first  piece,  and  the  outlet  thereof  to  the  Mobile  river, 
the  highway  of  commerce  of  said  city,  and  of  all  other  peo- 
ple engaged  in  commercial  pursuits  therein." 

The  plaintiffs'  title  by  prescription  was  thus  stated  in  the 
bill:  "During  all  of  said  time,  said  persons  from  whom  your 
orators  derived  said  title  and  possession,  as  aforesaid,  and 
your  orators'  predecessors,  were  in  the  full,  quiet,  and  unin- 
terrupted possession  of  the  same,  as  your  orators  are  informed 
and  believe ;  that  said  Magee,  at  the  time  they  purchased 
from  him,  was  in  possession,  claiming  the  same  under  said 
title ;  and  your  orators,  on  making  said  purchase,  went  into 
the  possession  of  the  same,  and  never  heard  of  any  one  set- 
ting up  or  claiming  any  right,  title,  or  interest  in  the  said 
property,  until  within  the  last  few  days,"  <fec.,  when  an  agent 
of  the  defendant  called  on  them  to  negotiate  for  a  purchase 
of  the  property.  The  bill  further  alleged,  that  the  defendant 
"  has  moved  a  pile-driver  in  the  river,  immediately  in  front 
of  said  land,  and  is  now  engaged  in  preparing  to  drive  piles 
or  logs  in  the  shallow  water  in  front  of  and  on  said  land, 
with  the  intention  of  making  a  water  bulk-head,  and  filling 
in  the  same  with  earth,  and  using  the  same  for  the  purpose 
of  said  company,  and  has  taken  possession  of  said  land  by 
force,  and  against  the  consent  of  your  orators,  without  com- 
pensation to  them,  and  thus  obstruct  the  entrance  and  exit 
to  their  other  said  property  by  way  of  said  river." 

The  chancellor  sustained  a  demurrer  to  the  bill,  for  want 
of  equity ;  but  his  decree  was  reversed  by  this  court,  at  its 
June  term,  1872,  and  the  cause  remanded.  The  case  was 
never  reported,  though  an  able  opinion  was  delivered  by 
B.  F.  SAFFOLD,  J.,  a  copy  of  which  is  set  out  in  the  record, 
with  the  certificate  of  reversal.  After  the  reversal  of  the 
cause,  the  defendant  filed  an  answer,  denying  the  plaintiffs' 
title  to  the  lot  in  controversy,  whether  founded  on  the  docu- 
mentary title  set  out  in  the  exhibits  to  the  bill,  or  on  pre- 
scription ;  averring  that  the  lot  in  controversy  was  a  part  of 
the  shore  of  Mobile  river,  was  formerly  covered  by  the  water, 
and  was  reclaimed  by  the  corporate  authorities  of  the  city 
of  Mobile  and  the  lessee  of  the  city  wharves,  who  erected  a 
bulk-head,  or  barrier  of  timber  in  the  water,  and  filled  up 
the  space  intervening  between  it  and  the  west  side  of  Com- 
merce street,  with  earth,  shells,  <fec.  As  to  the  lot  occupied 
by  the  complainants  on  the  west  side  of  Commerce  street, 
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known  as  the  "Wilson  lot,"  the  answer  averred  that  it  was 
one  of  the  lots  of  the  Fort  Charlotte  Reserve,  which  were 
surveyed  and  sold,  under  an  act  of  the  United  States  con- 
gress, approved  April  20, 1818 ;  and  that  it  did  not  extend  to 
the  river,  and  did  not  include  the  strip  of  land  here  in  con- 
troversy. As  to  the  lease  of  the  lot  by  the  corporate  author- 
ities of  the  city  of  Mobile,  the  answer  denied  its  validity,  on 
the  ground  that  the  requisitions  of  the  statute  were  not  com- 
plied with,  and  denied  that  it  passed  any  interest  in  the  lot 
in  controversy.  The  answer  admitted  that  the  defendant 
had  entered  on  the  strip  of  land  in  controversy,  and  claimed 
the  right  to  appropriate  it  for  the  purposes  of  its  road,  under 
authority  from  the  United  States,  under  its  act  of  incorpora- 
tion by  the  legislature  of  Alabama,  and  under  an  ordinance 
of  the  corporate  authorities  of  the  city  of  Mobile. 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor 
dismissed  the  bill,  holding  that  the  complainants  had  failed 
to  make  out  a  case  for  equitable  relief ;  and  his  decree  is 
now  assigned  as  error. 

BOYLES  &  OvEKAix,  for  appellants. — 1.  The  shores  of  nav- 
igable waters,  and  the  soil  under  them,  were  not  granted  to 
the  United  States  by  the  constitution,  but  were  reserved  to 
the  several  States  respectively ;  and  each  new  State,  on  its 
admission  into  the  Union,  acquired  equal  sovereignty  and 
jurisdiction  with  the  others. — Pollard  v.  Hagan,  3  Howard, 
212  ;  Goodtitle  v.  Kibbe,  9  Howard,  471  ;  Munford  v.  Ward- 
ivell,  6  Wallace,  423.  For  this  reason,  the  act  of  congress, 
approved  May  26,  1824,  which  attempted  to  grant  to  the 
city  of  Mobile  certain  lots  which  were  below  the  usual  high- 
water  mark  in  1819,  was  held  to  be  invalid,  as  the  title  was 
in  the  State,  and  not  in  the  United  States. 

2.  The  State  held  this  title  in  trust  for  the  public,  and 
could  make  any  disposition  of  it  that  might  be  thought  best, 
providing  it  did  not  interfere  injuriously  with  commerce  and 
navigation.  In  1831,  the  municipal  authorities  of  Mobile 
were  authorized  by  statute  to  have  lots  filled  up,  and  to  lease 
them  out  to  reimburse  the  city  for  the  outlay.  This  was 
done,  and  the  property  so  leased  was  described  in  the  lease, 
as  in  all  the  subsequent  conveyances,  as  bounded  east  by 
the  Mobile  river.  The  lessee  had  a  license  from  the  State  to 
fill  up  the  shore,  and  he  did  so ;  and  he,  and  those  who  went 
into  possession  under  him,  erected  valuable  improvements 
on  the  property,  and  made  further  encroachments  by  banking 
into  the  water.  These  acts  were  not  only  acquiesced  in  by 
the  sovereign,  but  recognized  and  ratified  ;  and  taxes  were 
assessed  and  collected  against  the  property,  by  the  city, 
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county,  and  State.  The  license  from  the  State  to  fill  in  the 
shore,  when  executed,  became  irrevocable. — Angell  on  Tide 
Waters,  196  ;  1  Black's  (U.  S.)  Eep.  23 ;  7  Wallace,  289  ;  2 
Zabr.  441 ;  34  N.  J.  L.  532.  As  against  the  State,  when  the 
low  lands  were  filled  in,  and  valuable  buildings  erected  on 
them,  the  fee  to  the  soil  passed. — Com.  Digest,  Grant,  E,  1 ; 
6  Mass.  332,  435  ;  Cro.  Eliz.  704  ;  3  Mason,  280  ;  22  Ver- 
mont, 480  ;  3  Mass.  352 ;  1  Pick.  180  ;  2  Dane's  Abr.  696  ; 
Vattel,  175. 

3.  In  the  United  States,  there  are  many  places  where  the 
tide  ebbs  and  flows,  which,  without  the  aid  of  human  art  and 
industry,  afford  not  the  slightest  advantage  to  the  public ; 
such  as  flats,  marshes,  and  ground  covered  with  water  only 
at   full    tide.     The  public  receive  no   detriment   from  the 
reclamation  and  private  appropriation  of  such  lands,  but 
are  gainers  by  it,  since  they  are  thereby  accommodated  with 
landing-places,  new  streets,  &c.     Hence,  there  has  been  a 
general  custom  to  make  accessions  to  land  in  this  manner, 
"  without  any  suspicion  of  the  right  and  authority  to  do  so, 
and,  consequently,  without  obtaining  any  formal  and  express 
sanction  of  the  sovereign,  or  legislative  power." — Angell  on 
Tide  Waters,  126,  127,  131.     The  principle  that,  where  the 
tide  ebbs  and  flows,  the  waters  are  prima  facie  of  common 
right  to  the  public,  "  is  to  be  restrained  by  a  reference  to 
public  necessity  and  general  utility." — 1  Pick.  180.     When 
the  State  permits  the  conversion  of  the  premises  from  water 
into  land,  the  right  of  the  public  to  their  use,  as  a  part  of 
the  channel  of  the  river,  is  thereby  relinquished ;  and  when 
reclaimed,  and  covered  with  buildings,  they  become  part  of 
the  bank,  the  property  of  the  adjoining  proprietor,  and  no 
longer  subjected  to  the  public  easement  which  affected  the 
channel.— 37  Barbour,  71,  97 ;  36  Barbour,  126. 

4.  The  State  is  estopped  from  setting  up  any  title  against 
these  plaintiffs,  having  recognized  their  title  tor  more  than 
twenty  years,  by  assessing  and  collecting  taxes  against  the 
property.— 43  Ala.  297 ;  2  Paine,  C.  0.  545  ;  4  Allen,  Mass. 
406 ;  49  Maine,  491 ;  2  Black's  (U.  S.)  Rep.  722., 

5.  After  twenty  years'  possession,  a  grant  from  the  State 
will  be  presumed. — 1  Stewart,  287  ;  Cowper,  217  ;  11  Peters, 
41 ;  9  Wheaton,  490  ;  4  Howard,  297 ;  7  Wheaton,  59. 

6.  The  act  of  congress  approved  March  2,  1868,  author- 
ized defendant  to  build  and  maintain  bridges  over  the  navi- 
gable waters  of  the  United  States,  along  the  roitte  of  de- 
fendant's railroad,  "  between  New  Orleans  and  Mobile  ;"  and 
declared    that  such  bridges,  &c.,  when  constructed,  "  in  ac- 
cordance with  this  act  and  the  laws  of  the  several  States 
through  whose   territory  the   same   shall    pass,"   shall  be 
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deemed  lawful  structures.  But  the  United  States  did  not 
own  the  premises  here  in  controversy,  as  above  shown,  and, 
of  course,  could  not  grant  to  the  defendant  any  right  or  in- 
terest in  them  ;  and  the  premises  are  in  Mobile — not  be- 
tween Mobile  and  New  Orleans.  The  defendant  cannot,  then, 
under  this  act  of  congress,  claim  any  right  to  seize  and  shut 
up  any  part  of  the  shore  front  in  Mobile,  and  appropriate  it 
as  private  property. 

7.  Nor  can  the  defendant  claim  such  a  right  under  its  charter 
granted  by  the  legislature  of  Alabama.     The  charter  only 
grants  the    right    to  use  lands  owned   by  -the   State,   and 
requires  compensation   to  be   paid    to  the  owners    of   all 
private  lands.     The  charter  does  not  purport  to  confer  on 
the  defendant  the  right  to  take  possession  of  the  river  front 
in  Mobile,  for  near  two  hundred  feet,  and  appropriate  it  to 
its  own  private  uses ;  and  if  it  were  clearly  intended  to  con- 
fer such  right,  the  grant  would  be  void,  because  the  legisla- 
ture has  no  such  power. — 11  Peters,  638 ;  12  Pick.  467 ;  6 
Cowen,  551 ;  25  Wendell,  462  ;  13  Wendell,  373 ;  2  McL.  376 ; 
2  Johns.  Ch.  162 ;    10  Barbour,  367  ;  9  Wallace,   241 ;  12 
Amer.  Hep.  156  ;   Yates  v.  Milwaukee,  10  Wallace,  497 ;  34  N. 
J.  L.  532;  8  Watts,  434;  22  Wendell,  425;  5  Barn.  &  Aid. 
91 ;  57  Maine,  273  ;  4  Dallas,  147  ;  5  Ham.  401 ;  20  Johns. 
90  ;  10  Johns.  236  ;  1  McCord,  543  ;  4  Burr.  2162  ;  5  Hill, 
170  ;  13  Wallace,  179  ;  2  Amer.  E.  59. 

8.  The  ordinance  passed  by  the  corporate  authorities  of 
Mobile,  which  has,  however,  since  been  repealed,  could  not 
grant  this  right  to  the  defendant. — East  Hartford  v.  Hart- 
ford Bridge  Co.,  10  Howard,  535  ;  12  Wheaton/54  ;  14  N.  Y. 

506  ;  19  Md.  51 ;  3  Duer,  119  ;  7  Cowen,  605  ;  6  Wheaton, 
597  ;  11  Peters,  422 ;  10  Wallace,  497  ;  5  Porter,  279. 

9.  Neither  the  State,  nor  any  municipality  created  by  it, 
can  authorize  the  establishment  or  continuance  of  a  public 
nuisance.— Angell  on  Tide  Waters,  132-34 ;  32  Gal.  365  ;  27 
Texas,  68  ;  1  Abbott,  U.  S.  158  ;  98  Mass.  431 ;  20  Md.  157  ; 
31  Missouri,  181 :  16  C.  B.  (N.  S.)  222,  430. 

10.  As  to  the  right  of  a  private  individual  to  enjoin  a  pub- 
lic nuisance,  when  it  works  a  private  injury,  see  the  former 
opinion  of  this  court    in  this  case;  also,  5  McL.  425  ;  13 
Howard,  519 ;  9  Howard,  10 ;  2  Black,  425  ;  1  Oregon,  73  ;  2 
Amer.  Law  Times,  156  ;  5  Porter,  79  ;  27  Ala.  104. 

GEO.  N.  STEWART,  contra. — 1.  The  complainants  show  no 
valid  documentary  title  to  the  premises  in  dispute.  There  is 
no  legal  proof  of  the  alleged  lease ;  and  if  proved,  it  would 
have  no  validity.  To  divest  a  man  of  his  property  by  a  sum- 
mary proceeding,  a  strict  compliance  with  the  requisitions 
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of  the  statute  must  be  shown  ;  but  there  is  no  proof  here 
that  any  of  the  provisions  of  the  statute  were  complied  with. 
Nor  did  the  law  authorize  the  filling  up  of  lots  covered  by 
the  water  of  the  river,  so  as  to  reclaim  land  from  the  water. 
It  is  a  perversion  of  the  object  of  the  law,  as  weh1  as  of  its 
language,  to  put  such  a  construction  upon  the  power  "  to 
clear  and  cleanse  vacant  lots."  Even  if  the  lease  were  valid, 
the  complainants  in  this  case  can  claim  nothing  under  it. 
The  lease  conveyed  a  mere  chattel  interest,  which,  on  the 
death  of  the  lessee,  vested  in  his  administrator,  and  not  in 
his  heirs,  under  whom  the  complainants  assert  title. 

2.  The  premises  in  dispute  are  not  within  the  boundaries 
of  the  lease,  which  contains  no  terms  passing  appurtenant 
rights  ;  nor  can  land  pass  as  appurtenant  to  land.     A  con- 
veyance of  land  will  not  pass  land  covered  by  water. — 1 
Howard,  503.     Nor  can  they  claim  any  riparian  rights  under 
the  patent  of  Wilson,  because  the  east  boundary  of   that 
grant,  as  the  map  shows,  did  not  extend  to  the  river.     Where 
a  street  intervenes,  or  any  intervening  space  exists,  between 
the  lot  granted  and  the  river,  no  riparian  right  attaches  to 
the  lot. — Saulet  v.  Shepherd,  4  Wallace,  502^  The  Schools  v. 
Risley,  10  Wallace,  91.     No  riparian  right  can  attach  to  a 
leasehold  estate.     It  attaches  only  to  the  seizin,  and  not  to 
a  mere  chattel  interest. 

3.  The  title  to  the  soil,  in  lands  covered  by  the  ebb  and 
flow  of  the  tide,  is.  in  the  State,  and  is  held  by  it  in  trust 
for  the  benefit  of  the  public. — 13  Howard,  212.     In  the  exer- 
cise of  this  trust,  the  legislature  is  the  sole  judge  of  the 
uses  to  which  it  shall  be  applied,  subject  only  to  the  restric- 
tions imposed  by  the  constitution  of  the  United  States.     In 
the  exercise  of  this  power,  the  State  allows  wharves  to  be 
built  into  the  water,  in  the  interest  of  commerce  and  navi- 
gation ;  but  the  fee  in  the  soil  remains  in  the  State.     The 
right  to  construct  wharves  is  allowed  to  riparian  owners,  in 
preference  to  others,  to  prevent  confusion  ;  but  it  is  not  a 
title,  or  absolute  right.     When  a  proper  improvement  has 
been  made,  it  is  protected  ;  if  not  proper,  it  is  a  nuisance, 
and  indictable  as  such.     The  State  has  the  right  to  cut  off 
the  riparian  right,  as  it  is  called,  when  the  privilege  has  not 
been  exercised  ;  and  may  devote  this  public  property  to  nec- 
essary beneficial  purposes.     This  is  not  taking  private  prop- 
erty for  public  use,  but  simply  applying  trust  property  to 
the  uses  imposed  by  the  trust,  while  the  land  and  private 
4'ights  of  the  owner  remain  untouched. — Eaton   r.  ./. 

Company,  51  N.  H.  504 ;  2  Selden,  522 ;  12  Barbour,  616 ; 
23  Md.  432  ;  34  N.  J.  532  ;  Amer.  L.  T.  Rep.,  March,  1873, 
p.  135 ;  Ib.  April,  1873,  p.  153.  The  State  had  the  power, 
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then,  to  authorize  the  river  space  in  question  to  be  applied 
to  railroad  purposes  as  to  a  public  institution ;  and  it  has 
done  so.— 3  Wallace,  663,  713 ;  2  Stew.  <fe  P.  199  ;  31  Ala.  91. 
4.  The  complainants  failed  to  show  any  acts  of  exclusive 
ownership  in  themselves,  as  against  the  public  at  large,  or 
inconsistent  with  the  rights  of  the  public. 

BEICKELL,  C.  J. — The  complainants,  averring  ownership 
and  possession  of  a  lot  on  the  east  side  of  Commerce  street 
in  the  city  of  Mobile,  filed  this  bill,  to  enjoin  the  defendant 
from  entering  on,  and  taking  possession  thereof,  for  the  uses 
of  its  road.  The  defendant  avers,  that  the  complainants  had 
neither  title  to,  nor  possession  of  the  place  in  controversy — 
that  it  is  part  of  the  shore  of  Mobile  river,  and  that  the  right 
and  authority  to  enter  and  construct  its  road  thereon  is  con- 
ferred by  its  act  of  incorporation. 

The  jurisdiction  of  a  court  of  equity  to  enjoin  the  commis- 
sion of  trespasses  on  real  estate,  though  of  comparatively 
recent  origin,  is  now  firmly  established.  The  court  does  not 
interfere,  merely  because  the  party  of  whom  complaint  is 
made  is  a  trespasser.  The  interference  is  for  the  protection 
of  the  right,  legal  or  equitable,  of  the  invasion  of  which  the 
party  appealing  to  the  court  can  rightfully  complain.  Very 
much  the  same  rule  obtains,  as  in  ejectment  at  common  law : 
the  plaintiff  must  recover  on  the  strength  of  his  own  title, 
not  because  of  the  weakness  of  the  defendant's.  An  injunc- 
tion should  never  be  issued,  unless  the  right  is  clear,  and  the 
injury  not  capable  of  prevention  otherwise.  Privity  of 
estate,  or  of  contract,  not  appearing  between  the  parties,  or 
the  complainant  not  showing  a  clear  legal  or  equitable  title, 
the  court  will  not  intervene  by  injunction,  to  prevent  a  tres- 
pass.— Kerr  on  Injunction,  295  ;  Duvall  v.  Waters,  1  Bland, 
277 ;  Storm  v.  Mann,  4  Johns.  Ch.  21 ;  Invin  v.  Dixon,  9  How. 
28 ;  Eichelkamp  v.  Schnader,  45  Mo.  505 ;  Routli  v.  Driscoll, 
20  Conn.  579  ;  Falls  River,  dc.  v.  Tibbetts,  31  Conn.  569.  In 
a  case  analogous  to  the  present,  an  application  for  an  injunc- 
tion to  stay  waste,  said  Lord  ELDON :  "I  dare  not  grant  an 
injunction  in  this  case.  The  bill  states  a  title  sufficiently,  if 
it  was  sufficiently  verified.  But  the  affidavits  disclose  the 
case  no  further,  than  that  it  may  or  may  not  be  true ;  and  I 
am  of  the  opinion  the  court  ought  not  to  grant  an  injunction, 
unless  there  be  positive  evidence  of  title." — Davis  v.  Leo,  6 
Vesey,  784. 

In  the  state  of  the  pleadings — the  answer  explicitly  deny- 
ing the  title  and  the  possession  of  the  appellants — the  first 
inquiry  is  into  the  title  and  fact  of  possession.  No  privity 
of  estate,  or  of  contract,  between  the  parties,  is  averred.  The 
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whole  theory  of  the  bill  is,  that  the  defendant,  having  power 
to  take  and  appropriate  lands  in  the  construction  of  its  rail- 
road, has  entered  on,  and  is  appropriating  the  complainants' 
land,  without  making  compensation,  and  disclaiming  all  duty 
or  liability  to  make  it.  The  title  of  the  complainants  is 
founded  on  documentary  evidence,  and  an  averred  long,  con- 
tinuous, uninterrupted  possession.  The  place  in  controversy 
is  a  slip  between  two  wharves,  the  one  on  the  north  known 
as  'Church  street  wharf/  the  one  on  the  south  as  'Hogan's 
wharf ;'  its  western  boundary  is  Commerce  street,  from  which 
it  is  separated  by  a  bulk-head,  or  barrier ;  and  on  the  east  it 
extends  into  the  Mobile  river.  Whether  the  whole  slip  is 
not,  at  high  tide,  covered  by  the  water  of  the  river,  is  a  fact 
about  which  the  evidence  conflicts.  We  incline  to  the  opinion 
that,  immediately  at  the  barrier,  or  bulkhead,  land  has  been 
formed,  which  is  not  usually  covered  by  water  at  high  tide. 
Originally,  Commerce  street,  at  this  place,  was  covered  by 
high  tides,  if  not  at  all  times ;  and  the  water  extended  to,  it' 
not  beyond,  the  storehouse  of  the  complainants,  on  the  wes- 
tern side  of  the  street.  The  municipal  authorities  of  the 
city  of  Mobile  gradually  reclaimed  the  land  now  forming  the 
street;  and  the  labor  of  proprietors,  asserting  riparian  rights, 
and  exercising  them  in  the  construction  of  wharves  into  tho 
river,  on  the  east  of  the  street,  contributed. 

The  documentary  evidence  of  title,  introduced  by  the  par- 
ties, may  be  thus  stated.  On  the  20th  April,  1818,  an  act  of 
congress  was  approved,  directing  the  survey  and  sale  of  Fort 
Charlotte,  which  stood  to  the  south  of  Government  street,  in 
the  then  town  of  Mobile.  The  act  required  the  land  to  be 
laid  off  into  lots,  with  suitable  streets  and  avenues.  The 
survey  was  made,  and  nine  blocks,  or  squares  of  lots,  with 
intervening  streets,  or  avenues,  were  laid  off.  The  lots  were 
numbered,  and  a  sale  of  them  by  number  was  made.  James 
Wilson  became  the  purchaser  of  lot  number  three,  in  square 
number  two ;  and  in  1823,  having  made  payment  of  the  pur- 
chase-money, received  from  the  United  States  a  patent,  in 
which  it  is  described  as  follows :  "  Lot  number  three,  in 
square  number  two,  being  thirty  feet  front,  situate  oh  the 
ancient  site  of  Fort  Charlotte,  in  the  town  of  Mobile  and  State 
of  Alabama,  according  to  the  official  plat  of  the  survey  of 
said  lands,  returned  to  the  general  land-office,  by  the  sur- 
veyor-general." A  copy  of  this  plat,  properly  certified,  is 
exhibited  with  the  answer;  and  thereby  it  appears,  that, 
though  squares  one,  two,  and  three,  of  the  Fort  Charlotte 
lots,  fronted  on  Mobile  river,  a  space  of  land  intervened  be- 
tween the  squares  and  the  river,  and  no  lot  extended  to  the 
river. 
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In  1831,  the  corporate  authorities  of  the  city  of  Mobile 
were,  by  the  general  assembly,  empowered  to  require  the 
owners  of  vacant  lots  within  the  city  "to  cleanse  and  ch-ar" 
them;  and  if  the  owner  could  not  be  found,  to  cleanse  and  clear 
them,  and  lease  them  for  such  term  as  would  pay  the  expense 
of  the  improvement. — Pamph.  Acts  1830-1,  p.  54.  The  au- 
thorities, under  this  statute,  declared  the  lot  of  Wilson  a 
nuisance,  and  caused  it  to  be  filled  with  earth,  <fec.,  and  then 
leased  it,  to  pay  the  expense  incurred,  for  a  term  of  seventy- 
five  years,  to  Robert  E.  Centre.  In  the  lease,  the  lot  is  de- 
scribed as  "  bounded  on  the  east  by  the  Mobile  river,  on  the 
north  by  Church  street,  on  the  west  by  Water  street,  and  on 
the  south  by  Hogan's  lot ;  and  having  a  front  on  the  said 
river  of  about  thirty  feet,  a  front  on  Church  street  of  about 
two  hundred  and  twenty  feet,  and  a  front  on  Water  street  of 
about  thirty  feet,  more  or  less."  This  is  a  very  inaccurate 
description  of  the  lot,  corresponding  with  its  true  description, 
at  the  time  of  the  sale  by  the  United  States,  in  the  western 
and  southern  boundary  only.  It  seems  to  be  conceded,  that 
subsequent  to  Wilson's  purchase,  and  prior  to  the  lease, 
Church  street  was  changed,  so  as  to  embrace  lots  one  and 
two,  of  square  number  two,  of  the  Fort  Charlotte  plat,  thus 
becoming  the  northern  boundary  of  Wilson's  lot,  number 
three.  Lot  number  four  of  the  same  square,  south  of  Wil- 
son's lot,  was  patented  to  John  B.  Hogan  and  others,  and 
seems  thereafter  to  have  been  known  as  the  "Hogan  lot,"  as 
it  is  styled  in  the  lease.  Water  street  was  the  western  boun- 
dary of  square  number  two,  and  the  space  of  land  interven- 
ing between  it  and  the  river,  marked  on  the  plat,  was  the 
eastern  boundary. 

Making  the  boundary  on  the  east  Mobile  river,  as  is  done 
by  the  lease,  instead  of  this  space  of  land,  it  is  probable,  was 
under  the  supposition,  that  the  city  of  Mobile  had  title,  under 
the  act  of  congress  of  1824,  between  high-water  mark  and 
the  channel  of  the  river.  If  such  was  the  supposition,  it 
was  erroneous ;  and  the  lease,  if  valid  (a  question  on  which 
it  is  not  necessary  to  express  an  opinion),  operated  only  the 
creation  of  a  term  in  the  Wilson  lot.  That  lot  only  the  cor- 
porate authorities  had  power  to  lease.  Its  boundaries  could 
not  be  enlarged,  and  the  lessee  could  only  take  so  far  as  the 
United  States  had  patented  to  Wilson. 

The  lot  remained  vacant,  after  the  lease,  until  1840,  when 
the  heirs  of  Centre  conveyed  the  remainder  of  the  term  to 
James  Magee.  In  this,  and  all  subsequent  conveyances,  the 
description  of  the  premises  is  as  two  lots ;  the  one  "  on  the 
west  side  of  Commerce  street,  beginning  at  the  south-west 
corner,  or  intersection  of  Commerce  and  Church  streets,  and 
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running  northwardly  along  Commerce  street,  thirty-two  feet ; 
thence  westwardly,  and  parallel  with  Church  street,  one  hun- 
dred and  seventeen  feet ;  thence  northwardly,  and  parallel 
with  Commerce  street,  to  Church  street ;  thence  westwardly, 
along  Church  street,  to  the  beginning ;  also,  'another  lot  of 
land,  situate,  lying  and  being  on  the  south  side  of  Church 
street,  and  east  side  of  Commerce  street,  beginning  at  the 
southern  intersection  of  Church  and  Commerce  streets,  and 
running  southwardly,  along  Commerce  street,  thirty-two  feet ; 
thence  eastwardly,  and  parallel  to  Church  street,  to  the  river ; 
thence  westwardly,  running  northwardly  along  said  river,  till 
it  intersects  the  southern  boundary  of  Church  street ;  thence 
westwardly,  and  along  Church  street,  to  the  beginning." 
Magee  erected  on  the  lot,  on  the  west  side  of  Commerce 
street,  a  brick  storehouse,  and  then  conveyed  to  Joseph  Hah1, 
in  trust  for  the  use  of  his  wife  Henrietta,  and  his  daughter, 
Florence  Emily  Magee.  Hall  and  Mrs.  Magee  having  died, 
and  Florence  Emily  being  of  full  age,  in  1859,  she  recouveyed 
to  her  father,  said  James.  In  1869,  he  sold  and  conveyed  to 
the  complainants. 

As  we  have  said,  originally  the  water  of  the  river  covered 
Commerce  street,  and  that  street  was  reclaimed  by  the  mun- 
icipal authorities.  The  Wilson  lot  not  extending  to  the 
river,  but  separated  from  it  by  a  strip  or  space  of  land,  did 
not  embrace  the  place  in  controversy.  The  patent  to  Wil- 
son is  the  source  of  complainants'  title  ;  and  of  consequence, 
they  have,  so  far  as  is  shown  in  the  record,  no  documentary 
evidence  of  title — no  grant,  or  conveyance,  sufficient  to  pass 
this  slip.  Though  it  is  described  in  the  conveyance  from 
the  Centres  to  Magee,  and  from  Magee  to  the  complainants, 
title  did  not  pass,  because  it  did  not  reside  in  the  several 
grantors,  or  any  of  them. 

This  seems  to  be  conceded  by  the  complainants  ;  but  it  is 
insisted  that  they,  and  those  under  whom  they  claim,  for 
more  than  twenty  years,  have  been  in  the  undisturbed  and 
undisputed  possession  of  the  place,  under  a  claim  of  right. 
If  the  fact  exist,  it  is  right  and  just  they  should  be  protected 
in  the  possession. —  Varick  v.  Corporation  of  N.  Y,  4  John. 
Ch.  53.  The  presumptions  of  the  law  are  in  favor  of  the  le- 
gality of  men's  acts  ;  and  therefore  it  attributes  a  lawful  or- 
igin to  long-continued  use  and  enjoyment. — 3  Stark.  Ev.  1203. 
After  a  careful  and  deliberate  examination  of  the  evidence, 
we  are  not  satisfied  that  the  complainants,  or  those  under 
whom  they  claim,  have  ever  had  any  exclusive  possession  of 
the  slip,  or  subjected  it  to  individual  use.  No  occupant  or 
proprietor  of  the  lot  on  the  west  side  of  Commerce  street, 
prior  to  the  appellants,  is  shown  to  have  made  any  use  of 
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it.  The  only  use  of  which  it  has  been  capable,  since  the 
construction  of  the  wharves,  has  been  a  mooring  or  landing 
place  for  smaller  vessels.  That  is  the  only  use  the  com- 
plainants are  shown  to  have  made  of  it  during  the  short 
time  of  their  ownership  and  occupancy  of  the  lot  on  the  west 
side  of  Commerce  street.  But  the  public  at  large,  all  navi- 
gating the  river,  made  the  same  use  of  it ;  and  to  such  pub- 
lic use  it  has  been  appropriated,  since  the  wharves  were  con- 
structed. When,  or  by  whom,  the  bulkhead,  or  barrier  which 
separates  it  from  Commerce  street,  was  erected,  is  not  shown. 
It  was  essential  to  the  preservation  of  this  slip,  as  a  suitable 
landing  place  for  vessels,  and  when  it  would  fall  into  disre- 
pair, it  was  repaired  by  the  proprietor  of  the  wharves.  In 
1852,  a  storm  injured,  if  it  did  not  destroy  the  bulkhead,  and 
it  was  rebuilt  by  Gage,  the  lessee  of  the  wharves.  In  1865, 
it  was  repaired,  and  placed  by  Gage  and  Hurtel,  then  lessees 
of  the  wharves,  in  the  condition  in  which  it  was  when  the 
complainants  purchased.  If  the  slip  was  ever  subjected  to 
individual  use,  it  was  by  the  lessees  or  proprietors  of  the 
wharves,  as  an  accessory  to  them  ;  and  there  is  no  privity  of 
title  between  them  and  the  complainants.  The  land  which 
accumulated  at  the  bulkhead  was  used  by  the  lessees  of  the 
wharves — the^y  gave  permission  for  its  occupancy ;  and  when 
not  occupied  under  their  permission,  by  the  cargo  or  freight 
they  permitted  to  be  discharged  there,  so  far  as  it  was  on  a 
level  with  the  street,  those  traversing  the  street  used  it  as  a 
part  of  the  street.  No  dockage,  no  rent  for  the  use  of  the  slip, 
was  ever  claimed  by  the  complainants,  or  those  whom  they 
succeed  in  estate.  Not  an  act  of  ownership  was  ever  exercised 
over  it.  Its  existence,  and  the  public  use  of  it,  probably  gave 
additional  value  to  the  storehouse  and  lot  of  appellants  on 
the  west  side  of  Commerce  street,  and  the  adjacent  lots  of 
other  proprietors.  Trade  may  have  been  drawn  to  that  side 
of  the  street,  by  the  existing  condition  of  things.  Water 
transportation  may  have  been,  and  doubtless  was,  the  chief 
source  of  the  commerce  of  Mobile.  Individuals  purchased 
property,  with  the  view  of  its  present  location  to  existing 
sources  of  commerce.  These  change,  and  will  change,  in  tke 
course  of  time,  and  those  who  suffer  loss  from  the  changes 
have  no  claim  to  compensation,  beyond  that  which  may  be 
received  in  the  diminution  of  public  burthens  on  them, 
which  are  elsewhere  increased,  because  of  the  increase  of 
values,  and  the  transfer  of  these  sources. 

The  several  conveyances  after  the  lease  certainly  disclose 
a  claim  of  right  to  the  place  in  controversy.  A  mere  claim 
will  not  avail,  as  the  foundation  of  a  presumption  of  title. 
Concurring  with  it,  there  must  be  an  open,  notorious  pos- 
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session,  challenging  the  right  of  all  who  could  claim  ad- 
versely. The  title  to  the  locus  in  quo,  which  is  part  of  the 
shore  of  a  tide-water  stream,  resides  in  the  State.  Its  use 
for  the  purposes  of  commerce,  by  the  public,  is  not  only  per- 
missible, but  is  the  trust  annexed  to  the  title.  Such  use  is 
consistent  with,  and  not  in  opposition,  or  hostility  to  the 
title.  Presumptions  of  grant,  or  of  a  license,  when  an  exclu- 
sive, continuous  appropriation  to  private  use  has  existed 
for  twenty  years,  may  be  indulged.  But  an  exclusive,  hos- 
tile possession,  illegal  without  license  or  grant,  is  essential 
to  create  the  presumption. 

We  cannot  affirm  that  the  defendant  had  entered  on  and 
taken,  or  was  about  entering  on  and  taking,  land  which  was 
the  property  of  complainants.  That  affirmation  not  being 
clear  from  the  evidence,  the  decree  of  the  chancellor,  refus- 
ing an  injunction,  and  dismissing  the  bill,  was  correct,  and 
must  be  affirmed. 


St.  Joseph's   Academy    v.  Augustini 
and  Wife. 

Bill  in  Equity  to  charge  Infant's  Lands  for  Boai  d  and  Edu- 
cation, under  Contract  with  Guardian. 

1.  Guardian's  contract  for  board  and  education  of  ward  ;  not  cJiargeable  on  in- 
fant's lands. — The  board  and  education  of  minors,  under  a  contract  made  by 
their  guardian,  who  was  also  the  administrator  of  their  deceased  father,  can- 
not be  charged  on  their  real  estate,  under  a  bill  filed  by  the  creditor,  because 
the  guardian  has  wasted  all  their  personal  estate,  and  ho  and  his  sureties  are 
insolvent. 

APPEAL  from  the  Chancery  Court  of  Mobile. 

Heard  before  the  Hon.  H.  AUSTTLL. 

The  bill  in  this  case  was  filed  on  the  10th  March,  1875,  by 
the  trustees  of  St.  Joseph's  Academy,  a  corporation  char- 
tered under  the  laws  of  Mississippi,  against  Pierre  Augus- 
tini, and  Mary  Emma,  his  wife  (formerly  Mary  Emma  Piz- 
zini),  and  Madelaine  (or  Ida)  Pizzini,  an  infant ;  and  sought 
to  subject  certain  lands,  belonging  to  the  said  Mary  Emma 
and  Madelaine  (or  Ida),  to  the  payment  of  a  debt  due  to  the 
complainants,  for  their  board  and  education  at  said  Acad- 
emy, during  the  years  1870, 1871,  1872,  and  1873.  The  chan- 
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cellor  sustained  a  demurrer  to  the  bill,  for  want  of  equity  ; 
and  his  decree  is  now  assigned  as  error. 

GIBBONS  &  PEICE,  with  JOHN  T.  TAYLOK,  for  appellants. — 
The  general  principle  is  admitted,  that  a  person  who  renders 
services  for  a  trust  estate,  at  the  instance  of  the  trustee, 
mast  look  to  the  trustee  for  his  compensation,  and  cannot 
charge  the  trust  estate.  But  this  principle  has  its  excep- 
tions and  qualifications,  as  illustrated  in  the  case  of  Coop- 
wood  v.  Wallace,  12  Ala.  790,  which  has  been  recognized  as 
authority  in  the  subsequent  cases  cited  on  behalf  of  the  ap- 
pellee. In  Lyon  v.  Hays,  30  Ala.  430,  WALKER,  J.,  admits 
that  an  administrator,  having  contracted  a  liability  within 
the  scope  of  his  official  authority,  may  retain  out  of  the 
assets  a  sufficient  sum  to  satisfy  that  liability  ;  and  that  the 
creditor  who  has  rendered  the  services,  having  exhausted 
his  legal  remedies  against  the  administrator,  may  avail  him- 
self of  this  right ;  but,  he  adds,  this  liability  and  right  cease, 
when  the  administrator  has  gone  out  of  office,  and  there  has 
been  a  final  settlement  of  his  accounts.  In  this  case,  when 
the  bill  was  filed,  Augustini  was  both  administrator  and 
guardian  ;  and  the  bill  shows  that,  on  account  of  the  insol- 
vency of  himself  and  his  sureties,  legal  remedies  against  him 
would  be  fruitless.  But  the  bill  stands  on  higher  ground 
than  the  rendition  of  services  for  a  trust  estate — upon  the 
ground  of  public  policy  and  common  humanity,  in  furnishing 
necessaries  for  helpless  infants.  The  board  and  education 
of  minors,  suitable  to  their  condition  and  circumstances  in 
life,  are  a  proper  charge  against  their  estate  ;  and  if  paid  by 
their  guardian,  are  allowed  to  him  on  settlement.  A  trustee 
may  safely  do,  without  an  order  of  court,  that  which  the 
court  would  order  him  to  do.  If  the  guardian  had  paid  the 
complainants'  debt,  it  would  have  been  allowed  to  him  as  a 
proper  credit  againat  the  estate  ;  not  having  paid  it,  the 
complainants  should  have  their  remedy  against  the  estate. 
As  between  the  creditors  who  have  furnished,  and  the  in- 
fants who  have  received  the  board  and  education,  the  debt 
being  unpaid,  there  can  be  no  question  as  to  who  shall  suf- 
fer.—Kedfield  on  Wills,  vol.  3  p.  456  ;  Perry  on  Trusts,  437, 
§  476  ;  Calhoun  v.  Calhoun,  41  Ala.  369. 

BOYLES  &  OVERALL,  contra,  cited  Jones  v.  Dawson,  19  Ala. 
672  ;  Sanford  v.  Howard,  29  Ala.  684  ;  Lyon  v.  Hays,  30  Ala. 
430 ;  Mullhall  v.  Williams  and  Wife,  32  Ala.  489;  Wade  v. 
Pope,  44  Ala.  690  ;  Askew  v.  Myrick,  at  December  term,  1875. 

MANNING,  J. — Appellant,  a  corporation  of  the  State  of 
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Mississippi,  as  complainant  below,  sued  the  appellees,  for  a 
balance  alleged  to  be  due  for  the  board,  education,  &c.,  for 
a  long  period  of  time,  of  defendants  Mary  Emma,  now  wife 
of  defendant  P.  Augustini,  and  Madelaine  (or  Ida)  Pizzini, 
minors.  The  bill  was  filed  against  them,  and  against  said 
Pierre  Augustini,  as  guardian  of  said  Mary  Emma  and  Mad- 
elaine, and  as  administrator  of  the  estate  of  their  father,  the 
late  Dominique  Pizzini,  deceased;  and  has  been  revived 
against  John  D.  Haynie,  as  administrator  de  bonis  non  of  that 
estate,  upon  the  removal  of  Augustini  as  administrator  in 
chief.  The  object  of  the  suit  is  to  obtain  payment  of  the 
alleged  indebtedness,  directly  from  the  real  estate  which 
descended  from  the  said  Pizzini  to  his  daughters,  and  belongs 
to  them  in  common,  upon  the  allegations :  1st,  that  soon 
after  Pizzini's  death,  in  1869,  Augustini  became  administra- 
tor of  his  estate,  and  in  September,  1871,  took  out  letters  of 
guardianship  of  the  persons  and  estate  of  the  children ;  2d, 
that  from  January,  1870,  to  August,  1873,  these  minors  were 
boarded  and  educated  at  the  school  of  complainant,  at  Bay 
St.  Louis,  Mississippi,  at  the  request,  and  by  engagement  of 
said  Augustini ;  3d,  that  their  board  and  education  there 
were  suitable  to  their  condition  and  circumstances  in  life ; 
4th,  that  less  than  one-half  the  amount  due  had  been  paid 
by  Augustini,  and  he  and  the  sureties  on  his  bonds  as  admin- 
istrator and  as  guardian,  respectively,  are  insolvent,  or  not 
possessed  of  more  property  than  is  exempt  by  law  from  exe- 
cution ;  and,  5th,  that  "  said  P.  Augustini  has  wasted  and 
squandered  all  of  the  personal  estate  of  the  said  Dominique 
Pizzini."  It  is  alleged,  also,  that  Pizzini  at  his  death  left  no 
debts  to  be  paid,  of  any  considerable  amount,  and  that  the 
assets  of  his  estate  then  exceeded  the  sum  of  $15,000. 

Demands  of  this  nature  have  several  times  been  brought 
before  this  court.  It  has  always  held,  that  debts  contracted 
as  this  was,  are  the  proper  debts  of  the  persons  occupying 
the  position  of  trustees,  by  whom  they  were  created.  As 
was  said  by  Judge  A.  J.  WALKER,  in  Scwford  v.  ll<>ir<n-d: 
"  The  purchases  of  trustees,  including  executors,  administra- 
tors, and  guardians,  when  made  in  obedience  to  the  duties 
of  the  trust,  impose  upon  them  a  personal  liability.  The 
seller/'  or,  we  may  insert,  the  person  to  whom  a  debt  is  con- 
tracted, "must  look  to  them  for  payment,  and  they  must 
look  to  the  trust  estate  for  reimbursement."  This  is  every- 
where, in  this  country,  as  well  as  in  England,  held  to  be  the 
law ;  and  appellant's  counsel  admit  it.  But  they  insist  that, 
while  this  is  so,  the  circumstances  of  the  present  case,  and 
of  others  like  it,  should  make  them  exceptions  to  the  general 
rule,  and  give  them  direct  access  by  a  court  of  equity  to  the 
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trust  estate.  This  court  lias  repeatedly  refused  to  make  such 
exceptions.  It  has  never  done  so,  except  in  one  case,  that  of 
Coopwood  v.  Wallace,  12  Ala.  790 ;  and  the  decision  in  it  was 
afterwards  expressly  disapproved,  on  account  of  "  the  evil 
consequences,"  to  which  it  was  supposed  the  recognition  of 
it  as  authority  would  lead. — Jones  v.  Dawson,  19  Ala.  678. 
This  disapproval,  however,  was  itself  subsequently  disap- 
proved, in  Muttliall  v.  Williams  &  Wife,  32  Ala.  490 ;  and  it 
.was  there  intimated,  that,  limited  to  cases  the  features  of 
which  were  all  identical  with  those  of  Coopivood  v.  Wallace, 
the  decision  in  it  might  be  acknowledged  to  be  correct  law. 
No  other  case  of  the  sort  has  received  the  sanction  of  this 
court. — Jones  v.  Dawson,  supra  ;  Kirkman  v.  Benliam,  28  Ala. 
501 ;  Sanford  v.  Howard,  supra  ;  Lyon  v.  Hays,  30  Ala.  430 ; 
Mulhall  v.  Williams,  supra. 

But  the  case  now  before  us  is  entirely  without  those  fea- 
tures, which  commended  that  of  Coopivood  v.  Wallace,  accord- 
ing to  the  opinion  of  the  eminent  judge  who  wrote  the  opin- 
ion in  it,  to  the  court  which  made  the  decision.  As  he  ex- 
plained that  case,  in  Jones  v.  Dawson,  supra,  "the  administra- 
tors who  employed  the  attorney  had  resigned,  after  having 
come  to  a  final  settlement  with  the  Orphans'  Court.  They 
were  not  indebted  to  the  estate,  nor  had  they  charged  the 
estate  with  the  fees  due  to  the  attorney,"  who  wras  complain- 
ant in  that  cause.  They  were  also  insolvent.  Therefore,  it 
was  thought,  he  ought  to  be  paid  out  of  the  estate  which  had 
received  the  benefit  of  his  services.  But,  when  the  present 
bill  was  filed,  Augustini  was  still  administrator  and  guardian. 
He  had  not  come  to  a  settlement  in  the  court ;  and  having 
"  wasted  and  squandered  all  of  the  personal  estate  of  the 
said  Dominique  Pizzini,"  he  must  have  been  indebted  to  it. 
Sureties  had  been  required  of  him  in  those  capacities,  for 
the  protection  of  the  minors,  who  could  not  take  care  of 
themselves;  and  those  sureties  had  become  insolvent. 
Would  it  not,  then,  be  a  remarkable  departure  from  the  rule 
established  by  all  the  precedents  in  similar  cases,  if  we 
should  hold  that  those  whom  the  law  was  most  solicitous, 
on  account  of  their  defenseless  condition,  to  protect,  by  re- 
quiring securities  to  be  furnished  for  their  benefit,  after  losing 
recourse  against  their  guardian  and  his  bondsmen,  by  their 
failures,  and  a  large  part,  perhaps  the  largest  part,  of  their 
patrimony  by  his  devastavit,  now  should  be  required,  by  the 
decree  of  a  court  of  equity,  in  effect,  to  stand  as  sureties  for 
their  guardian  to  his  creditors  ?  We  are  not  willing  to  make 
such  a  precedent.  It  was  in  the  power  of  the  plaintiff  to 
require  payment  from  time  to  time  of  the  expenses  for  the 
education  and  board  of  these  minors,  from  Mr.  Augustini,  out 
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of  the  assets  of  the  estate,  which  it  now  charges  he  was 
squandering ;  and  it  can  not  found  on  its  failure  to  do  this  a 
claim  against  the  residue  of  the  diminished  property  which 
remains  for  them. 

Let  the  decree  of  the  chancellor  be  affirmed. 


Crawford  v.  Creswell. 

Bill  in  Equity  ~by  Beneficiaries  for  Investment  of  Trust  Funds. 

1.  Conversion  of  testamentary  trust  funds  into  land ;  jurisdiction  of  equity,    and 
liow  exercised. — Whether  a  court  of  equity  can,  under  any  circumstances,  author- 
ize the  conversion  of  a  testamentary  trust  fund,  by  purchasing  a  homestead  for 
the  life-tenant  and  his  children,  at  their  instance,  when,  by  the  terms  of  the 
bequest,  the  interest  only  is  to  be  paid  annually  to  him  during  his  life,  and 
then  to  his  surviving  wife  for  life,  with  remainder  to  his  children,  if  any,  and 
remainder  over  in  default  of  children,  is  left  an  open  question.     If  the  court 
has  such  power,  it  can  only  be  exercised  upon  the  clearest  allegations  and  proof 
that  the  interests  of  the  remainder-men  will  not  be  prejudiced  by  the  change; 
and  the  title  of  the  property,   its  value,   and  the  terms  of  the  purchase,    after 
being  ascertained  by  the  register  under  a  reference,  must  bs  approved  by  the 
court. 

2.  Trust  estates,  and  trustees;  jurisdiction  of  equity  over;  decree  outside  of  plead- 
ings and  proof. — Whatever  power  a  court  of  equity  may  have  over  the  estates 
of  infants  who  have  become  wards  of  the  court,  and  over  trust  estates  which 
are  being  administered  by  the  court,  it  has  no  power,   ex  inero  molu,  on  a  bill 
tiled  to  authorize  the  purchase  of  a  homestead  for  the  beneficiaries  with 
moneys  belonging  to  a  testamentary  trust  fund,    to  require  the  testamentary 
trustee  to  give  bond  for  the  fund,    or  to  pay  it  into  court,    nor  to  order  his 
removal  in  default  of  such  bond  or  payment,  when  the  bill  makes  no  charges 
against  him,  and  there  is  no  proof  of  any  misconduct  on  his  part 

APPEAL  from  the  Chancery  Court  of  Greene. 

Heard  before  the  Hon.  A.  "W.  DILLABD. 

The  bill  in  this  case  was  filed  on  the  14th  October,  1873, 
by  David  Creswell  and  his  six  children,  against  James  Craw- 
ford and  Samuel  L.  Creswell  as  trustees,  and  against  their 
children  as  legatees  in  remainder,  of  a  certain  trust  fund 
created  by  the  will  of  Robert  Creswell,  who  died  in  1850. 
The  material  limitations  of  the  trust  are  stated  in  the  opinion 
of  the  court.  The  object  of  the  bill  was  to  authorize  the 
trustees,  under  the  decree  of  the  court,  to  invest  a  portion 
of  the  trust  fund  in  the  purchase  of  a  homestead  in  Alabama 
for  the  complainants,  who  resided  in  Shreveport,  Louisiana. 
The  bill  stated  facts  showing  that  it  was  desirable,  if  not 
necessary,  that  the  complainants  should  return  to  Alabama ; 
alleged  that  the  proposed  investment  would  be  safe,  and 
greatly  to  their  benefit,  and  would  be  carrying  into  effect  the 
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intention  of  the  testator,  "  whose  bounty  was  clearly  intended 
for  their  support  and  maintenance;"  and  asked  that  the 
homestead,  when  purchased,  be  held  subject  to  the  same 
trusts  and  conditions  as  the  original  trust  fund.  The  trustee 
answered  the  bill,  admitting  all  its  allegations  as  to  the  cre- 
ation of  the  trust,  its  terms,  the  amount  of  the  fund,  &c. ; 
and  as  to  the  propriety  or  necessity  of  the  proposed  invest- 
ment, he  said  that  this  was  matter  of  inference,  or  opinion,  as 
to  which  he  was  advised  that  it  was  not  necessar}7  for  him  to 
answer,  but  submitted  its  decision  to  the  judgment  of  the 
court,  and  was  willing  to  abide  by  and  perform  its  decree ; 
and  he  demurred  to  the  bill,  for  want  of  equity.  Samuel  L. 
Creswell  also  filed  an  answer,  admitting  all  the  allegations 
of  the  bill ;  and  a  formal  answer  was  put  in  by  the  guardian 
ad  litem  of  the  infant  defendants.  No  testimony  was  taken, 
but  there  was  an  agreement  of  record,  signed  by  the  solicitor 
of  the  complainants,  the  solicitor  of  the  adult  defendants, 
and  the  guardian  ad  litem  of  the  infants,  "  that  the  invest- 
ment prayed  for  in  said  bill  would  be  safe,  and  to  the  interest 
of  the  complainants,  not  exceeding  one-third  of  the  whole 
trust  fund,  under  the  decree  of  the  court." 

On  final  hearing,  "  on  pleadings  and  proof,"  the  chancel- 
lor decreed — 1st,  "  that  it  would  be  no  infringement  of  the 
instrument  creating  the  trust  to  use  a  portion  of  the  trust 
fund  in  the  purchase  in  Alabama  of  a  homestead  for  the 
beneficiaries  of  said  trust,  in  case  said  homestead  be  held 
and  treated  in  all  respects  as  a  part  of  said  trust  fund ; "  2d, 
"  that  a  sum,  not  to  exceed  five  thousand  dollars,  be  used  and 
applied  to  the  purchase  of  such  homestead  in  Alabama,  by 
the  trustee  hereafter  to  be  appointed  to  manage  such  trust 
funds,  and  that  such  trustee  is  hereby  directed  and  author- 
ized to  invest  a  sum,  not  to  exceed  five  thousand  dollars,  in 
the  purchase  of  such  a  homestead  for  the  beneficiaries,  at 
such  point  as  David  Creswell  may  select ;"  3d,  "  It  being 
shown  to  the  satisfaction  of  the  court  that  James  Crawford, 
the  present  trustee,  is  under  no  bond  as  such  trustee,  and 
moreover  is  in  failing  circumstances,  and  that  the  trust  funds 
in  his  hands  may  be  lost,  it  is  ordered  and  decreed,  that  a 
lien  for  the  amount  of  said  trust  funds  be,  and  the  same  is 
hereby,  declared  to  exist  on  all  the  property  of  the  said 
James  Crawford  in  the  State  of  Alabama  ;"  4th,  "  that  the 
said  James  Crawford  be,  and  he  is  hereby  required,  within 
ten  days  from  this  date,  to  enter  into  bond  with  the  usual 
penalty,  with  two  good  sureties,  as  such  trustee,  or,  in  de- 
fault thereof,  he  will  be  removed  from  his  trusteeship  ;  " 
5th,  "  that  said  James  Crawford,  trustee  as  aforesaid,  do  file 
with  the  register  of  this  court,  within  fifteen  days  from  the 
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date  hereof,  his  account  current  and  vouchers,  showing  what 
amount  of  the  trust  fund  now  remains  in  his  hands,  and 
that,  in  case  he  fails  or  refuses  to  enter  into  bond  pursuant 
to  paragraph  four  of  this  decree,  he  shall  pay  over  to  the 
register  all  of  said  trust  fund  for  which  he  ought  to  be  held 
responsible  by  this  court ; "  6th,  that  in  the  event  of  Craw- 
ford's failure  to  give  bond,  file  his  accounts  and  vouchers,  and 
to  pay  over  the  funds  to  the  register,  "  the  register  shall 
thereupon  proceed  to  issue  a  rule  nisi  against  the  said  Craw- 
ford, to  appear  before  me  at  chambers,  on  the  first  Monday 
in  March,  1874,  to  show  cause  why  he  should  not  be  attached 
for  contempt  of  the  orders  of  this  court  in  this  decree  con- 
tained ; "  and,  7th,  that  in  the  event  of  said  Crawford's  fail- 
ure to  give  bond,  to  file  his  accounts  and  vouchers,  and  to 
pay  the  money  into  court,  the  register  issue  an  execution 
against  him  for  $15,085.84,  the  amount  of  the  trust  fund  ad- 
mitted by  his  answer  to  be  in  his  hands. 

Crawford  appeals  from  this  decree,  and  here  assigns  each 
part  of  it  as  error. 

W.  P.  WEBB,  and  W.  G.  JONES,  for  appellant.— 1.  The  bill 
was  without  equity,  and  the  demurrer  to  it  ought  to  have 
been  sustained.  The  court  had  no  power  to  make  an  invest- 
ment contrary  to  the  terms  of  the  will. — 2  Story's  Equity, 
§  1276  ;  Perry  on  Trusts,  §§  452,  456  ;  Lewis  v.  Cook  &  Mitch- 
ell, 18  Ala.  334. 

2.  In  the  several  orders  personal  to  the  trustee,  the  chan- 
cellor went  outside  of  the  allegations  and  proof,  and  beyond 
the  prayer  for  relief.— 2  Story's  Equity  PL  §  257 ;  7  Porter, 
154;  13  Ala.  681-93  ;'27  Ala.  196;  11  Ala.  336  ;  Hall  v.  Hall, 
43  Ala.  488. 

W.  COLEMAN,  contra. — 1.  A  court  of  equity  has  power  to 
order  money  to  be  invested  in  real  estate,  or  real  estate  to 
be  converted  into  money  ;  and  it  will  order  the  former  more 
readily  than  the  latter. — Perry  on  Trusts,  §  450 ;  Ex  parte 
Jewett,  16  Ala.  409.  Under  the  admitted  facts,  a  proper  case 
was  made  out  for  the  interposition  of  the  court.  If  the 
court  erred  in  directing  the  investment,  the  trustee  cannot 
be  injured  by  it,  nor  can  he  complain  of  it,  since  the  decree 
would  amply  protect  him. — Perry  on  Trusts,  §  928. 

2.  The  chancellor  had  full  power  to  make  all  orders 
deemed  necessary  for  the  preservation  of  the  trust  fund,  if 
it  was  insecure,  or  in  danger  of  being  lost  or  wasted  ;  and 
the  general  prayer  for  relief  would  sustain  such  orders. 

STONE,  J. — Eobert  Creswell,  having  made  and  executed 
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bis  last  will,  died,  and  his  will  was  admitted  to  probate 
about  the  year  1850.  By  the  fifth  item  of  his  will,  he  con- 
stituted his  son,  Samuel  L.  Creswell,  and  James  Crawford, 
or  the  survivor  of  them,  trustees  of  his  son,  David  Cres- 
well, and  bequeathed  to  them,  in  trust,  a  pecuniary  legacy, 
which,  in  1868,  amounted  to  some  fifteen  thousand  dollars. 
James  Crawford  alone  took  upon  himself  the  trust,  and  held 
this  fund.  Among  other  duties,  not  necessary  to  be  here  no- 
ticed, the  trustees  were,  by  the  will,  charged  and  instructed 
as  follows  :  "  First,  to  pay  my  son,  David  Creswell,  the  in- 
terest accruing  on  the  above  sums,  on  the  first  day  of  Janu- 
ary of  each  and  every  year  during  his  life  ;  secondly,  if  his 
wife  survive  him,  to  pay  said  interest  to  her  annually,  on 
the  first  day  of  January  of  each  and  every  year  of  her  life  ; 
thirdly,  if  my  son,  David  Creswell,  has  a  child  or  children 
living  at  the  time  of  his  or  his  wife's  death,  then  for  the  use 
and  benefit  of  said  child  or  children ;  fourthly,  should  my 
son,  David  Creswell,  have  no  such  child  or  children,  then, 
and  in  that  case,  for  the  use  and  benefit  of  the  children  of 
my  son  Samuel  L.  Creswell  and  my  daughter  Zernula  W. 
Crawford,  share  and  share  alike."  Part  of  the  money  thus 
placed  in  the  hands  of  the  trustees,  for  the  purposes  above 
expressed,  was  the  proceeds  of  real  estate,  which  the  will 
had  converted  into  personalty  by  directing  its  sale  and  con- 
version into  money. — Jarman  on  Wills,  m.  p.  524 ;  2  Story's 
Equity,  §  790,  and  note. 

The  bill  in  the  present  case  seeks  to  have  a  part  of  the 
corpus  of  said  fund  invested  in  real  estate  in  Alabama,  to  be 
a  home  for  said  David  Creswell  and  his  family.  The  com- 
plainants are,  David  Creswell,  and  six 'others,  alleged  to  be 
his  children,  five  of  whom  are  described  as  infants,  suing  by 
next  friend.  It  is  not  claimed  that  the  will  gives  any  power 
of  re-conversion  of  any  of  the  fund  into  land.  It  evidently 
contains  no  such  power.  The  sole  ground  on  which  the  re- 
lief is  prayed  is,  that  in  the  present  impoverished  and  help- 
less condition  of  the  family,  their  comfort  and  interest,  for 
reasons  stated  in  the  bill,  will  be  promoted  by  the  conver- 
sion. Some  of  the  legatees  in  remainder  over  are  minors, 
who  answer  by  their  guardian  ad  litem.  No  testimony  was 
taken  in  the  cause,  and  no  reference  ordered,  to  inquire  and 
report  as  to  the  expediency  of  such  investment.  The  cause 
was  tried  on  pleadings,  and  agreement  of  counsel,  "  that  the 
investment  prayed  for  in  said  bill  would  be  safe,  and  to  the 
interest  of  complainants,  not  exceeding  one-third  of  the 
whole  trust  fund."  This  is  signed  by  the  solicitors  of  the 
complainants  and  of  the  adult  defendants,  and  by  the  guar- 
dian ad  litem  of  the  infant  defendants.  The  chancellor  de- 
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creed, "  that  a  sum  not  to  exceed  five  thousand  dollars  be 
used  and  applied  to  the  purchase  of  such  homestead  in  Ala- 
bama, by  the  trustee  hereafter  to  be  appointed  to  manage 
said  trust  funds ;  and  that  such  trustee  is  hereby  directed 
and  authorized  to  invest  a  sum,  not  to  exceed  five  thousand 
dollars,  in  the  purchase  of  such  a  home  for  the  beneficiaries, 
at  such  point  as  David  Creswell  may  select."  No  directions 
are  given  to  guide  the  trustee  in  the  purchase,  save  that  it 
was  to  be  at  such  point  as  David  Creswell  may  select ;  and 
no  instruction  whether  the  investment  should  be  in  a  plan- 
tation in  the  country,  or  in  a  residence  in  a  city,  town,  or  vil- 
lage. All  this  was  left  to  David  Creswell  and  the  trustee ; 
and  it  was  not  required  that  the  selection  or  purchase  should 
be  reported  to  the  court  for  its  approval. 

We  have  with  earnest  solicitude  looked  into  the  authori- 
ties, and  we  have  found  no  adjudged  case,  or  principle  stated 
in  any  elementary  work,  which  will  authorize  the  relief 
prayed,  under  either  the  averments  or  proofs  found  in  this 
record.  The  testator,  by  his  will,  converted  land  into 
money,  placed  it  in  trust,  directed  its  preservation,  and  the 
payment  of  the  interest  to  successive  donees;  and  at  the 
end  of  certain  lives,  the  principal  to  go  to  the  children  of 
David  Creswell,  if  any  living,  otherwise  over.  It  is  a  car- 
dinal rule,  in  the  execution  of  wills,  to  carry  into  effect  the 
express  directions  of  the  testator.  Disregarding  these,  we 
change  rather  than  interpret  the  will.  In  the  case  of  Davis, 
petitioner,  14  Allen,  24,  a  much  stronger  case  is  made  than  we 
find  in  this  record,  why  a  change  of  investment  should  be 
made.  The  relief  was  denied.  The  court  said :  "  So  far  as 
the  intent  of  a  testator  can  reasonably  be  effected,  it  should 
be  done.  He  has  exercised  a  right  over  his  property,  which 
the  law  has  given  him  ;  and  that  right  should  be  respected 
and  maintained."  And  the  court,  commenting  on  the  facts 
presented,  said  :  "  It  is  not  apparent  that  the  interest  of  the 
sons  "  [remainder-men]  "  would  be  promoted  by  a  sale." 

In  Ex  parte  Jewett,  16  Ala.  409,  Ch.  J.  DARGAN  said  :  "Un- 
der peculiar  circumstances,  when  it  is  manifestly  for  the  in- 
terest of  the  infant,  guardians  may  change  the  nature  of 
their  estate  from  personalty  to  realty,  and  from  realty  to 
personalty.  He  then  quotes  from  Ch.  Kent  to  the  same  ef- 
fect, and  adds  :  "  Yet  I  confess  I  have  not  been  able  to  find 
a  case  in  any  of  the  English  books,  where  a  sale  of  real 
estate  of  an  infant  has  been  ordered,  on  the  ground  alone 
that  it  would  be  for  the  interest  of  the  infant,  unless  con- 
nected with  the  further  reason  of  paying  debts,  or  providing 
a  maintenance  for  the  infant.  In  this  country,  however, 
where  the  value  of  real  estate  is  not  fixed  and  stable,  but 
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vacillates  as  much,  or  more,  than  the  value  of  personal  prop- 
erty, it  would  seem  but  reasonable  that  a  court  of  equity 
should  order  a  sale  of  the  real  estate  of  an  infant,  where  it 
was  made  manifestly  to  appear  that  his  interest  demanded 
it.  But  then  the  facts  which  render  the  sale  necessary 
should  be  alleged  as  well  as  proved,  that  the  chancellor  may 
clearly  see  that  the  interest  of  the  infant  would  not  be  prej- 
udiced, but,  on  the  contrary,  promoted  by  the  sale." 

Conceding,  for  the  sake  of  the  argument,  that  the  Chan- 
cery Court  has  power  to  change  a  testamentary  investment, 
such  as  this,  into  a  homestead  for  the  family,  the  present 
record  falls  very  short  of  making  a  case  for  its  exercise. 
The  averments  should  show  facts,  not  mere  conclusions,  why 
the  interests  in  remainder  will  not  be  prejudiced,  if  they 
should  not  even  go  further,  and  show  that  they  will  be  pro- 
moted by  the  change  ;  and  these  averments  must  be  proved 
by  testimony  that  is,  at  once,  intelligent,  reliable,  and  free 
from  all  imputation  of  bias.  In  selecting  the  homestead, 
watchful  attention  should  be  bestowed  on  the  prospective, 
permanent  value  of  the  property,  as  the  only  means  of 
properly  guarding  the  interests  of  those  in  remainder ;  and 
the  title  should  be  carefully  examined,  by  one  capable  of 
making  the  examination ;  and  all  these  questions,  with  full 
descriptive  details,  should  be  reported  to  the  court  by  the 
register.  General  power  to  purchase  should  not  be  con- 
ferred :  only  a  defined  and  special  purchase  allowed  and 
sanctioned  by  the  court,  after  a  full  understanding  and  ap- 
proval by  the  court,  of  the  property,  the  title,  and  the  terms 
of  purchase. 

In  what  we  have  said  above,  we  do  not  mean  to  affirm 
that  the  chancellor,  under  any  circumstances,  can  authorize 
the  conversion  prayed  in  the  bill  before  us.  We  leave  that 
question  open. — See  2  Story's  Equity,  §§  791,  and  1276 ;  1 
Perry  on  Trusts,  §§  452,  448 ;  Evans  v.  Iglehart,  5  Gill  &  J. 
171 ;  In  matter  of  Heaton,  21  N.  J.  221 ;  Rogers  v.  DM,  6  Hill, 
415  ;  Banister  v.  McKenzie,  6  Mumf.  447  ;  Leigh  &  Dalzell  on 
Conversion,  m.  p.  167  ;  1  Jar.  Wills,  m.  p.  528. 

2.  The  Court  of  Chancery  is,  to  some  extent,  the  guardian 
of  infants,  and  of  other  persons  not  sui  juris.  To  justify  its 
interposition,  however,  some  proceedings  must  be  had, 
bringing  the  question  before  the  court.  On  a  bill  filed  as 
this  was,  and  making  no  charges  against  the  fidelity  or  sol- 
vency of  the  trustee,  the  court  has,  ex  mero  motu,  no  author- 
ity to  require  a  bond  of  the  trustee,  or  to  make  orders,  pres- 
ent or  prospective,  bearing  on  the  question  of  his  removal. 
If  the  infant  had  become  a  ward  of  the  court,  or,  by  other 
appropriate  proceedings,  the  trust  had  been  removed  into 
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the  Chancery  Court,  and  was  being  there  administered,  the 
rule  might  be  different. — See  McCullovyh  v.  Sommerville,  8 
Leigh,  415  ;  Duke  of  Beaufort  v.  Berty,  Pr.  Wins.  704  ;  An- 
derson v.  Mather,  44  N.  Y.  249  ;  Wellesley  v.  Duke  of  Beaufort, 
2  Buss.  1 ;  2  Story's  Eq.  §  1337. 

The  decree  of  the  Chancery  Court  is  reversed,  and  a  decree 
here  rendered,  dismissing  the  bill  of  complainants. 


Tarver  v.  Haines . 

Statutory  Real  Action  in  Nature  of  Ejectment. 

1.  Sale  of  lands  by  sole  actintj,  or  surviving  executor,  under  power  or  devise. — 
The  statutn  which  authorizes  a  surviving,  or  sole  acting  executor,   and  also 
an  administrator  with  the  will  annexed,  to  sell  lauds  under  a  power  of  sale 
conferred  by  the  will  on  executors  (Rev.  Code,  §  1609),  abolishes  the  distinc- 
tion, which  existed  at  common  law,  between  a  uaked  power  of  sale  given  to 
executors,  .and  a  devise  to  them  with  directions  to  sell  ;  but  it  does  not  apply 
to  or  affect  a  discretionary  power  of  sale,  conferred  on  executors  as  a  matter 
of  pei-sonal  trust  and  confidence. 

2.  Same. — Where  a  testator  directed  that  his  estate  should  be  kept  together  by 
his  executors,  who  were  his  oldest  son,  a  son-in-law,  and  daughter,  and  his  lands 
cultivated  as  usual,  until  his  youngest  child  arrived  at  the  age  of  twenty-one 
years  ;  and  then  added,   "If,  however,  in  the  opinion  of  said  executors,  it 
shall  at  any  time  be  thought  prudent  and  desirable   to   sell  my  real  estate,  or 
any  part  thereof,  or  to  purchase  other  real  estate,  then  I  will  and  direct  that  dis- 
cretion be  allowed  and  exercised  by  them  ;"  held,  that  the  sole  acting  executor, 
after  the  resignation  of  the  others,  could  not  exercise  this  discretionary  power 
of  sale  ;  and  that  his  deed  to  the  purchaser,  while  it  might  operate  by  way 
of  estoppel  against  himself,  did  not  affect  the  title  of  the  other  heirs  and  de- 
visees. 

APPEAL  from  the  Circuit  Court  of  Montgomery. 

Tried  before  the  Hon.  JAMES  Q.  SMITH. 

This  action  was  brought  by  the  appellants,  who  were  chil- 
dren and  heirs-at-law  of  Benjamin  F.  Tarver,  deceased,  to 
recover  the  possession  of  a  plantation  in  said  county,  of 
which  the  said  Benjamin  F.  Tarver  was  seized  and  pos- 
sessed at  the  time  of  his  death,  and  which  the  defend- 
ant held  and  claimed  under  mesne  conveyances  from  B. 
C.  Tarver  as  the  executor  of  said  Benjamin  F.  Tarver. 
The  action  was  commenced  on  the  20th  of  May,  1874.  The 
said  Benjamin  F.  Tarver  died  in,  said  county  of  Montgom- 
ery, where  he  resided,  in  November,  1861,  having  executed 
his  last  will  and  testament,  which  was  duly  proved  and  ad- 
mitted to  record  soon  after  his  death,  and  which  contained  a 
clause  in  the  following  words :  "  I  will  and  direct  that  all  of 
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my  just  debts  and  funeral  expenses  be  paid  out  of  my  es- 
tate by  my  executors,  herein  named,  as  soon  after  my  decease 
as  may  be  prudent.  I  nominate  and  appoint  my  son,  Britton 
C.  Tarver,  my  daughter,  Ellen  E.  McWhorter,  and  Dr.  A.  B. 
McWhorter,  to  be  my  executors,  to  execute  and  carry  out 
this  my  last  will  and  testament ;  and  it  is  hereby  declared  to 
be  my  will  and  desire,  that  my  said  executors  be  not  re- 
quired to  give  bond  and  security  for  the  execution  and  per- 
formance of  this  will.  I  will  and  direct  that  my  estate  re- 
main and  be  kept  together  for  the  purposes  of  planting  and 
farming  and  [under?]  the  usual  modes  thereof,  until  my 
youngest  child  living  shall  arrive  at  the  age  of  twenty-one 
years,  except  as  herein  otherwise  provided  and  directed.  If, 
however,  in  the  opinion  of  said  executors,  it  shall  at  any 
time  be  thought  prudent  and  advisable  to  sell  my  real  es- 
tate, or  any  part  thereof,  or  to  purchase  other  real  estate, 
then  I  will  and  direct  that  discretion  be  allowed  and  exer- 
cised by  them." 

The  three  persons  named  in  the  will  qualified  as  executors 
and  executrix  soon  after  the  probate ;  but  in  December, 
1866,  Dr.  McWhorter  and  his  wife  resigned,  leaving  Britton 
0.  Tarver  as  the  sole  acting  executor  ;  and  on  the  9th  Janu- 
ary, 1867,  while  proceedings  were  pending  in  the  Probate 
Court  to  compel  the  said  B.  C.  Tarver  to  give  bond  as  exec- 
utor, or  be  removed,  he  sold  and  conveyed  the  lands  to  I.  T. 
Tichenor  and  F.  M.  Colquitt.  This  deed  recites  as  its  con- 
sideration the  payment  of  $19,900,  and  purports  to  be  exe- 
cuted under  the  power  of  sale  conferred  by  the  will ;  but  for 
what  purpose  the  sale  was  made  does  not  appear  by  the  re- 
citals of  the  deed,  nor  was  it  otherwise  shown.  The  defend- 
ant claimed,  by  mesne  conveyances,  under  this  deed.  The 
court  ruled,  in  its  charges  to  the  jury,  that  said  B.  C.  Tar- 
ver, as  the  sole  acting  executor,  had  full  power  to  sell  and 
convey  the  lands  ;  to  which  charges  the  plaintiffs  excepted, 
and  were  thereby  compelled  to  take  a  nonsuit ;  and  they 
now  move  this  court  to  set  aside  the  nonsuit,  assigning  as 
error  the  charges  to  which  they  reserved  exceptions. 

EICE,  JONES  &  WILEY,  for  appellants. — Section  1609  of  the 
Revised  Code  applies  only  to  cases  where  the  testator  has 
directed  a  sale  by  his  executors,  or  has  given  them  a  naked 
power  to  sell ;  and  was  intended  to  prevent  the  failure  of  the 
power,  on  account  of  the  death  or  resignation  of  the  persons 
appointed  to  exercise  it.  It  does  not  include  cases  in  which 
a  mere  discretionary  authority  to  sell  is  conferred,  or  where 
there  is  a  personal  trust  confided  by  the  testator  in  the  judg- 
ment and  prudence  of  the  persons  selected  by  himself. — Clay 
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&  Craig  v.  Hart,  1  Dana,  1 ;  Patton  v.  Crow,  26  Ala.  431 ; 
Perkins  v.  Lewis,  41  Ala.  649;  Anderson  v.  McGoivan,  42  Ala. 
280,  and  cases  there  cited ;  Franklin  v.  Osgood,  2  John.  Ch. 
21;  Bartlett  v.  Sutherland,  24  Miss.  395;  Woolridge  v.  Wat- 
kins,  3  Bibb,  349 ;  Tainter  v.  Clark,  13  Mete.  220,  and  cases 
cited. 

D.  CLOPTON,  contra. — The  statute  applies  to  all  cases  where 
a  naked  power  to  sell  is  given  to  several  executors.  To 
restrict  it  in  this  respect,  in  any  manner,  would  be  judicial 
legislation — to  incorporate  words,  and  insert  limitations, 
which  did  not  seem  proper  to  the  law-making  power. — Bart- 
lett &  Waring  v.  Morris,  9  Porter,  266.  A  "  naked  power," 
as  the  words  are  used  in  the  statute,  must  be  intended  to 
mean  what  they  meant  at  common  law. — Ex  parte  Vincent,  26 
Ala.  145-53.  The  will  in  this  case  gives  a  naked  power  to 
sell  to  several  executors,  and  that  power  attaches  to  the  exe- 
cutorial  office.  That  the  power  is  discretionary,  does  not 
make  it  a  personal  trust :  on  the  contrary,  a  power  is  discre- 
tionary, while  a  trust  is  imperative. — 2  Perry  on  Trusts,  §473 ; 
Tiffany  &  Bullard  on  Trusts,  209  ;  Hill  on  Trustees,  67,  mar. ; 
Taylor  v:  Bucharn,  5  How.  U.  S.  233-67 ;  Story's  Equity,  §  1061. 
The  power  is  not  accompanied  by  any  personal  trust,  but 
attaches  to  the  executorial  office.  An  analysis  of  the  will 
shows  that  the  duties  devolved  by  it  on  the  executors,  briefly 
stated,  are — 1st,  to  pay  the  debts  as  soon  as  prudent ;  2d,  to 
keep  the  estate  together  for  the  purpose  of  farming,  until 
the  youngest  child  arrived  at  age,  except  as  otherwise  pro- 
vided and  directed ;  3d,  to  provide  a  suitable  maintenance 
for  each  of  the  children ;  4th,  to  distribute  the  estate  as  each 
child  arrives  at  age  or  marries,  or  as  otherwise  provided  by 
the  will.  All  these  duties  are  covered  by  the  conditions  of 
an  executor's  bond,  and  fall  within  his  ordinary  functions. 
If  the  executors  had  given  bond,  and  had  exercised  this 
power  of  sale,  their  sureties  would  have  been  liable  for  the 
proper  application  of  the  proceeds. — Pettifs  Adirfr  v.  PeitiCs 
Distributees,  32  Ala.  288;  Smith  v.  King,  22  Ala.  558.  In 
Perkins  v.  Lewis,  cited  for  appellants,  the  devise  was  con- 
strued to  be  to  the  executors  by  name  as  trustees,  and  not 
officially  as  executors ;  and  the  several  Kentucky  statutes 
therein  cited,  being  based  on  a  local  statute,  are  not  author- 
ity here.  Anderson  v.  McGoivan,  42  Ala.  250,  was,  also,  a 
case  of  special  trusts  for  the  benefit  of  other  persons,  and 
was  decided  on  the  authority  of  Perkins  v.  Lewis  ;  and  it  was 
overruled  in  45  Ala.  462.  That  the  power  attached  to  the 
executorial  office,  and  involved  no  personal  trust,  and  might 
therefore  be  exercised  by  the  surviving  or  sole  acting  execu- 
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tor,  is  very  clearly  shown  by  the  following  authorities : — 
Leavens  v.  Butler,  8  Porter,  380-94 ;  Perkins  v.  Moore,  16  Ala. 
9  ;  Chighizola  v.  LeBaron,  21  Ala.  406 ;  Johnson  v.  Bowden,  37 
Texas,  621 ;  Taylor  v.  Galloway,  1  Ohio,  104;  Zebach  v.  Smith, 
3  Binney,  69 ;  Evans  v.  Chew,  71  Penn.  St.  47 ;  Lamed  v. 
Bridge,  17  Pick.  339 ;  Chandler  v.  Rider,  102  Mass.  268. 

BRICKELL,  0.  J. — At  common  law,  if  a  naked  power  was 
given  by  will,  to  two  or  more  persons  as  executors,  to  sell 
lands,  it  was  incapable  of  valid  execution,  unless  all  on 
whom  it  was  conferred  joined.  If  one  died,  or  renounced 
the  executorship,  the  surviving  or  acting  executors  could  not 
make  the  sale.  It  was  also  the  rule,  that  if  the  power  was 
coupled  with  an  interest,  then,  if  one  or  more  died,  or  re- 
nounced, it  would  survive,  and  was  capable  of  execution  by 
the  acting  executors.  If  there  was  a  devise  to  executors  by 
name,  with  directions  to  sell,  the  descent  to  the  heir  was 
intercepted,  and  the  freehold  passed  to  the  donees,  coupling 
an  interest  with  the  power ;  and  it  was  capable  of  execution 
by  such  of  the  executors  as  accepted  the  trust,  or  remained 
alive.  The  interest  feeding  the  power,  and  keeping  it  alive, 
was  not  a  persooal  interest  in  the  trust;  it  was  the  posses- 
sion, virtute  officii,  of  the  legal  estate  over  which  the  power 
was  to  be  exercised.  A  mere  devise  that  executors  should 
sell  lands,  not  intercepting  the  descent  to  the  heir,  nor  pass- 
ing any  estate  to  the  executors,  was  a  naked  power  to  sell, 
which  could  not  be  satisfied,  unless  all  joined  in  its  execu- 
tion. The  distinction  between  the  two  devises  is  very  con- 
cisely and  accurately  stated  by  RICE,  J.,  in  Patton  v.  Crow, 
26  Ala.  431.  See,  also,  1  Sugden  on  Powers,  189 ;  Osgood  v. 
franklin,  2  Johns.  Ch.  1 ;  Bergen  v.  Bennett,  1  Caines'  Cases, 
16 ;  franklin  v.  Osgood,  14  Johns.  553  ;  Peter  v.  Beverly,  10 
Pet.  563. 

There  was  also  another  class  of  powers,  which  were  mat- 
ters of  personal  confidence  in  the  donee,  and  were  not  ex- 
tended beyond  the  express  words  and  clear  intention  of  the 
donor.  They  were,  therefore,  when  conferred  on  several 
donees,  incapable  of  execution,  unless  all  united. — Perry  on 
Trusts,  §  496.  A  class  of  these  were  termed  discretionary 
powers,  which  were  not  compulsory  on  the  donee,  or,  if  com- 
pulsory, the  time  and  manner  of  execution  were  committed 
to  his  discretion. — Hill  on  Trustees,  731  (marg.  p.  485).  A 
power,  resting  in  personal  confidence,  is  incapable  of  dele- 
gation or  transmission,  and  can  be  exercised  only  by  those 
to  whom  it  is  expressly  confided. — Hill  on  Trustees,  736, 
(marg.  p.  488) ;  Perry  on  Trusts,  §§  496-500  ;  Mallett  v.  Smith, 
6  Rich.  Eq.  12 ;  Tainter  v.  Clark,  13  Mete.  220  ;  Woolridge  v. 
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Watldns,  3  Bibb,  349 ;  Cole  v.  Wade,  16  Vesey,  43 ;  Bartlett  v. 
SutJierktnd,  24  Miss.  395. 

A  territorial  statute,  remaining  of  force  until  the  adoption 
of  the  Code,  similar  to  the  act  of  21  Hen.  8,  c.  4,  probably 
borrowed  from  the  Kentucky  or  Virginia  statutes,  made  a 
partial  change  of  the  rules  of  the  common  law,  by  providing 
that  "the  sale  and  conveyance  of  lands,  tenements,  and 
hereditaments,  directed  or  devised  to  be  sold  by  any  last  will 
or  testament,  shall  be  made  by  the  executors,  or  such  of  them 
as  undertake  the  execution  of  the  will,  if  no  other  person  be 
therein  appointed  for  that  purpose,  or  if  the  person  so  ap- 
pointed shall  refuse  to  perform  the  trust,  or  die  before  he 
shall  have  completed  it."— Aik.  Dig.  450,  §  14.  The  Code 
has  several  sections  relating  to  powers  and  their  execution. 
Some  are  mere  repetitions,  statutory  declarations  of  the  com- 
mon law,  as  it  was  well  known  and  understood,  while  others 
are  introductive  of  important  changes  and  alterations.  The 
territorial  statute,  to  which  we  have  referred,  is  not  in  terms 
enacted.  Instead  it  is  declared :  "  When  lands  are  devised 
to  several  executors,  or  a  naked  power  given  them  by  will  to 
sell,  the  survivor  or  survivors,  and  the  acting  executor  or  ex- 
ecutors, when  any  one  or  more  of  them  resigns,  or  refuses  to 
act,  or  is  removed  by  a  court  of  competent  authority,  and 
also  an  administrator  with  the  will  annexed,  has  the  same 
interest  in,  and  power  over  such  lands,  for  the  purpose  of 
making  sale  thereof,  as  the  executors  named  in  such  will 
might  have  had."— K.  C.  §  1609.  This  statute,  as  did  the 
territorial  statute,  obliterates  the  common-law  distinction,  as 
to  survivorship  and  capability  of  execution,  between  a  devise 
of  lands  to  executors  with  directions  to  sell,  and  a  naked 
power  of  sale.  Under  its  operation,  each  is  capable  of  exe- 
cution by  the  surviving  or  acting  executor.  The  present 
statute  differs  from  the  territorial  statute,  by  extending  the 
power  to  an  administrator  with  the  will  annexed,  who  would 
not  otherwise  have  succeeded  to  it. — Lucas  v.  Price,  4  Ala. 
679.  If  there  is  a  naked  power  of  sale,  or  a  devise  with  di- 
rections to  sell  for  the  payment  of  debts  or  legacies,  which 
would  be  the  duty  of  whoever  succeeded  to  the  execution  of 
the  will ;  or  merely  creating  the  ministerial  duty  of  the  con- 
version of  realty  into  money,  for  a  specific  purpose,  absolute 
in  terms,  not  involving,  either  as  to  the  time  and  manner  of 
execution,  the  judgment  or  discretion  of  the  executors,  on 
which  the  testator  may  have  relied ;  the  statute  advances  the 
intention  of  the  testator,  by  avoiding  its  failure  because  of 
the  absence  of  a  donee  to  execute  it.  The  consummation  of 
the  intent  of  the  testator  is  the  purpose  of  the  statute.  It 
does  not  propose  to  circumscribe  his  power  to  confer,  as 
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matter  of  personal  confidence,  on  the  executors  of  his  choice 
and  nomination,  peculiar  and  extraordinary  authority  over 
his  estate,  real  and  personal,  to  be  exercised  or  not  at  their 
discretion,  and  to  require  the  concurrent  judgment  of  all  in 
its  exercise. 

The  statute  is  variant  from  the  act  of  21  Hen.  8,  only  by 
authorizing  the  acting  executor  to  exercise  a  naked  power, 
and  an  extension  of  power  to  an  administrator  with  the  will 
annexed. — 1  Lomax  on  Executors,  587.  It  has  not  been  sup- 
posed by  the  English  courts,  that  the  act  of  21  Hen.  8  had 
any  operation,  when  the  power  was  a  personal  trust  or  confi- 
dence reposed  in  the  persons  named  as  executors. — Cole  v. 
Wade,  16  Vesey,  27;  Walter  v.  Waunde,  19  Vesey,  424;  Hib- 
bard  v.  Lambe,  Arab.  309 ;  Down,  v.  Worrall,  1  Myl.  &  Keene, 
561.  A  statute  similar  to  ours  exists  in  several,  probably 
most  of  the  States ;  and  we  do  not  find  that  in  any  of  them 
it  has  been  construed  to  embrace  mere  discretionary  powers, 
resting  in  the  personal  confidence  the  testator  reposed  in  the 
executors.  In  Kentucky,  the  statute  was  the  same,  in  legal 
effect,  as  our  statute  prior  to  the  Code,  as  we  have  already 
said.  A  testator,  by  his  will,  left  it  in  the  power  of  his  execu- 
tors to  sell  or  exchange  any  part  of  his  estate,  real  or  personal,  as 
they  might  judge  necessary  for  the  advantage  of  his  estate.  But 
one  of  the  executors  qualified,  and  he,  under  this  power, 
made  sale  of  part  of  the  testator's  lands,  the  validity  of  which 
was  disputed.  The  court,  after  adverting  to  the  common-law 
rule,  which  did  not  authorize  the  sale,  say  it  was  not  author- 
ized by  the  statute  ;  that  only  those  cases  fell  within  the  in- 
fluence of  the  statute,  where  sales  were  unconditionally 
directed  to  be  made.  When  a  sale  was  dependent  "on  the 
judgment  to  be  formed  by  the  executors,  as  to  its  necessity 
or  expediency  for  the  advantage  of  the  testator's  estate,  that 
judgment  must  be  formed  by  all,  and  the  concurrence  of  all 
must  be  had  to  the  sale  and  conveyance,  to  transfer  the  legal 
title  in  the  land ;  for,  although  where  nothing  is  to  be  done, 
by  those  empowered,  but  to  sell  and  convey,  the  statute  ap- 
plies, and  authorizes  one,  when  the  others  refuse,  to  perform 
the  trust ;  yet,  where  the  sale  is  to  depend  upon  some  other 
act  to  be  done  by  those  empowered,  the  statute  contains  no 
provision  dispensing  with  the  concurrence  of  all  in  the  per- 
formance of  such  an  act." —  Woolridge  v.  Watkins,  3  Bibb,  349. 
The  decision  is  repeated  in  Broivn  v.  Hobson,  3  A.  K.  Marsh. 
380 ;  Clay  v.  Hart,  7  Dana,  1. 

It  must  frequently  occur  that  a  testator  will  devise  lands 
to  his  executors,  with  directions  to  sell,  or,  without  making  a 
devise  to  them,  will  confer  a  naked  power  to  sell,  accom- 
panied with  conditions  or  provisions  indicating  that  the 
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devise  is  made,  or  the  power  is  conferred,  because  of  the  con- 
fidence reposed  in  the  executors  personally.  In  all  such 
cases,  we  concur  with  what  was  said  in  Anderson  v.  Me  Gowan, 
42  Ala.  285,  that  the  statute  "does  not  touch  a  devise  to  ex- 
ecutors, when  it  is  evident  from  the  will  that  a  personal  trust 
is  created." 

The  will  before  us  does  not  devise  the  testator's  lands  to 
his  executors.  The  descent  to  the  heir  was  uninterrupted, 
vesting  the  freehold  eo  instanti  the  testator's  death.  A  power 
of  sale,  naked,  because  without  an  estate  or  interest  m  the 
lands,  is  conferred.  The  power  is  not  absolute,  uncondi- 
tional. It  is  not  conferred  for  the  payment  of  debts,  or 
legacies;  for,  from  the  whole  will  it  is  evident,  the  testator 
never  contemplated  a  sale  of  any  part  of  his  estate,  real  or 
personal,  for  such  purpose,  but  supposed  that,  untouched  by 
idebts,  it  would  remain  as  a  whole,  increasing  in  extent  and 
value,  for  final  distribution  and  division,  when  his  youngest 
child  arrived  at  full  age.  In  the  changes  which  might  occur 
before  that  period,  a  sale  of  his  real  estate,  or  the  purchase 
of  other  real  estate,  might  be  prudent,  and  conducive  to  the 
interests  of  his  children,  who  were  finally  to  be  the  recipients 
of  his  entire  estate.  Therefore,  on  his  executors,  if  in  their 
opinion  it  was  prudent  and  advisable,  he  conferred  the  dis- 
cretionary power  to  make  sale  of  his  lands,  or  to  purchase 
other  lands. 

Passing  over  the  fact  that  in  his  executors  and  executrix 
he  reposed  such  unlimited  confidence  that  he  relieves  them 
from  the  execution  of  bond  with  sureties  for  the  performance 
of  duty,  relying  wholly  on  their  integrity  and  prudence; 
passing  over  their  relationship  to  the  testator,  and  their  com- 
munity of  interest  with  the  other  legatees  under  the  will,  the 
will  admits  of  no  other  construction  than  as  importing  a  per- 
sonal trust  and  confidence  in  the  executors  and  executrix ; 
not  in  one  singly,  acting  alone,  without  the  judgment  of  the 
others,  but  in  all  concurring  in  judgment  and  action.  It  is 
to  the  executors  and  executrix  the  discretion  is  allowed  of 
making  the  sale  of  the  lands.  It  must  not  be  overlooked,  that 
not  only  is  the  discretion  allowed  of  making  sale,  but  also  of 
purchasing  other  lands.  A  large  and  extraordinary  power  is 
conferred  over  the  testator's  estate — a  power  that  may  ad- 
vance, or  may  prove  destructive  of,  the  rights  and  interests 
of  his  children.  It  is  discretion  to  exercise  power,  not  bare 
power,  which  is  conferred.  The  discretion  is  allowed,  it  is 
not  imperative ;  and  it  is  the  discretion  of  all,  when  in  the 
opinion  of  all  it  is  prudent  and  advisable  to  exercise  it  The 
terms  employed  in  the  will  are  just  the  terms  accepted  as 
importing  a  discretionary  power. --Hill  on  Trustees,  731 
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(marg.  p.  485\  "We  cannot  doubt  that  it  was  the  intention  of 
the  testator,  that  the  discretion  he  allowed  should  be  exer- 
cised by  all  his  executors,  when  they  should  deem  it  prudent 
and  advisable  to  exercise  it.  It  is  a  special  trust  and  con- 
fidence, reposed  in  all,  and  one  was  without  authority  to 
exercise  it. 

Eeading  this  will,  can  it  be  supposed  it  would  be  just  to 
the  testator,  or  consistent  with  his  intention,  to  declare  that 
the  power  he  has  so  generously  and  trustingly  confided  to 
his  son,  his  son-in-law,  and  daughter,  could  devolve  on  an 
administrator  with  the  will  annexed,  who  might  be  a  stranger 
to  him,  or,  in  the  course  of  administration,  might  be  the 
sheriff,  a  mere  ministerial  officer,  the  accident  of  a  pop- 
ular election,  who,  if  known  to  the  testator,  had  never  com- 
manded his  confidence  '?  Yet,  if  the  statute  operates,  vital- 
izing a  sale  and  conveyance  by  the  acting  executor,  it  would 
have  a  like  operation  on  a  sale  and  conveyance  by  an  admin- 
istrator with  the  will  annexed. 

The  acting  executor,  Britton,  C.,  was  without  authority  to 
make  the  sale  and  conveyance  under  which  the  appellee 
claims.  Though  it  may  operate  by  way  of  estoppel,  to  pass 
whatever  estate  he  had  in  the  lands,  it  does  not  affect  the 
title  of  appellants. 

The  judgment  is  reversed,  the  non-suit  set  aside,  and  the 
cause  remanded. 


Harrison  v.  Simons. 

Statutory  Real  Action  in  Nature  of  Ejectment. 

1.  Execution  of  deed  /  who  are  yraniors. — Where  several  persons  are  named 
in  a  deed  as  grantors,  and  their  signatures  and  seals  are  affixed  to  it,  another 
person  who  is  not  named  in  it,  although  his  signature  and  seal  are  affixed,  is 
not  one  of  the  grantors,  and  the  deed  does  not  pas-i  his  interest  in  the  lands. 

U.  Attestation  of  deed;  certificate  of  probate. — Under  the  several  statutory 
provisions  regulating  the  execution  and  probate  of  deeds  (Rev.  Code,  §§  1,  1535, 
1544,  1549-50),  the  attesting  witness  or  witnesses  must  be  able  to  write,  and 
must  write  each  his  own  name;  and  where  a  deed  is  attested  by  two  witnesses, 
one  of  whom  makes  his  mark,  its  probate  within  twelve  mouths  (§  1544)  is  not 
sufficient  to  make  it  admissible  in  evidence  without  further  proof  ;  yet,  if  its 
execution  is  proved,  before  a  proper  officer,  by  the  witness  who  wrote  his  own 
name,  and  the  certificate  of  probate  is  in  the  form  prescribed  by  the  statute 
(§  1549),  this  will  be  sufficient,  in  the  absence  of  contradictory  evidence,  to 
make  it  admissible. 

3.  Notarial  seal ;  certificate  of  probate^ — When  a  deed  is  acknowledged  or 
proved  before  a  notary  public  (Rev.  Code,  §§  1083,  1090),  it  is  not  necessary 
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that  his  certificate  of  acknowledgement  or  probate  should  be  under  his  official 
or  notarial  seal. 

APPEAL  from  the  Circuit  Court  of  Washington. 

Tried  before  the  Hon.  H.  T.  TOULMIN. 

This  action  was  brought  by  T.  J-.  Harrison  against  John 
W.  Simons,  to  recover  a  town  lot  in  St.  Stephens,  and  was 
commenced  on  the  27th  of  August,  1873.  The  defendant 
pleaded  not  guilty,  and  the  statute  of  limitations  ;  and  issue 
was  joined  on  these  pleas.  Both  parties  claimed  title  under 
E.  W.  Barnett,  deceased.  On  the  trial,  as  the  bill  of  excep- 
tions shows,  the  plaintiff  offered  in  evidence  a  deed  for  the 
premises  in  controversy,  in  the  following  words  : 

"  State  of  Alabama,  Dallas  county.  Know  all  men  by  these 
presents,  that  we,  E.  J.  Barnett,  M.  A.  Barnett,  and  J.  W.  Bar- 
nett, for  and  in  consideration  of  the  sum  of  one  hundred  dollars, 
to  us  in  hand  paid  by  Thomas  J.  Harrison,  the  receipt  whereof 
is  hereby  acknowledged,  have  this  day  bargained,  sold,  en- 
feoffed,  conveyed,  and  do  by  these  presents  bargain,  sell, 
enfeoff,  and  convey,  unto  the  said  Thomas  J.  Harrison,  the 
following  described  tracts  or  parcels  of  land,"  &c.;  "to  have 
and  to  hold  unto  him,  the  said  Thomas  J.  Harrison,  his  heirs, 
executors,  administrators,  and  assigns,  forever,  in  fee  simple. 
And  we  hereby  covenant  with  the  said  Thomas  J.  Harrison, 
that  we  are  seized  in  fee  of  the  aforegranted  premises,  and 
have  the  right  to  sell  and  convey  the  same ;  and  we  do  here- 
by warrant  the  title  to  the  aforegranted  premises,  and  agree 
forever  to  defend  the  same  from  the  lawful  claims  of  all  per- 
sons whatsoever.  In  testimony  of  all  which,  we  hereunto  set 
our  seals,  this  12th  day  of  July,  1873. 

"  Attest :  "  A.  L.  BABNETT,   [seal] 

J.  A.   Blair,  "E.  J.  BABNETT,    [seal] 

his  "  M.  A.  BARNETT,   [seal] 

Thomas  X  Morrison.  "  J.  W.  BABNETT.    [seal]" 

mark. 

Attached  to  this  deed,  or  indorsed  on  it,  were  two  certifi- 
cates ;  one  signed  by  "  Moody  H.  May,  notary  public,  Dallas 
county,"  but  without  his  official  seal ;  and  the  other  by 
William  L.  Poolc,  a  notary  public  in  New  Orleans,  under  his 
official  seal.  The  former  certificate  was  in  these  words : 
"  The  State  of  Alabama,  Dallas  county.  I,  Moody  H.  May, 
a  notary  public  of  said  county,  hereby  certify,  that  J .  A. 
Blair,  a  subscribing  witness  to  the  foregoing  conveyance, 
known  to  me,  appeared  before  me  -this  day,  and,  being  sworn, 
stated  that  the  grantors  in  the  conveyance  voluntarily  ex- 
ecuted the  same  in  his  presence,  and  in  the  presence  of  the 
other  subscribing  witness,  on  the  day  the  same  bears  date ; 
that  he  attested  the  same  in  the  presence  of  the  grantor,  and 
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of  the  other  witness,  and  that  the  other  witness  subscribed 
his  name  as  a  witness  in  his  presence.  Given  under  my 
hand,  this  13th  day  of  July,  1873."  The  other  certificate, 
omitting  the  immaterial  parts,  was  as  follows :  "  Before 
me,"  <fcc.,  "  personally  came  Albert  L.  Barnett,  formerly  of 
Alabama,  and  now  residing  in  this  city,  who,  having  signed 
a  certain  deed,  hereto  annexed,  from  his  mother,  sister,  and 
younger  brother,  at  Selma,  Alabama,  on  the  12th  July  in- 
stant, to  Thomas  J.  Harrison,  said  Albert  signing  this  day  in 
my  presence,  then  acknowledged  the  same  to  be  his  proper 
act  and  deed,  and  for  the  purposes  therein  set  forth.  In  tes- 
timony whereof,"  &c.  There  was  indorsed  on  the  deed,  also, 
a  memorandum,  or  certificate,  signed  by  the  probate  judge 
of  said  county,  to  the  effect  that  the  deed  was  received  for 
record  and  recorded  on  the  17th  July,  1873. 

"  The  defendant  objected  to  the  introduction  of  said  deed 
as  evidence,  and  stated,  as  the  ground  of  his  objection,  that 
the  deed  was  not  proved  according  to  law,  because  one  of  the 
subscribing  witnesses,  to-wit,  Thomas  Morrison,  signed  it 
only  by  his  mark,  as  set  forth  on  the  deed  ;  and  that  the  deed 
was  not  executed,  or  proved  to  have  been  signed  by  two  wit- 
nesses, as  required  by  sections  1,  1535,  1544,  1549,  and  1550 
of  the  Revised  Code  of  Alabama ;  which  objections  the  court 
sustained,  and  refused  to  allow  the  plaintiff  to  read  said  deed 
as  evidence ;  to  which  the  plaintiff  excepted."  In  conse- 
quence of  this  ruling  of  the  court,  with  other  rulings  which 
it  is  not  necessary  to  notice,  the  plaintiff  was  compelled  to 
take  a  nonsuit ;  which  he  now  moves  to  set  aside,  assigning 
as  error  the  rulings  to  which  he  reserved  exceptions. 

L.  H.  FAITH,  with  whom  was  W.  BOYLES,  for  appellant. — 
The  deed  was  sufficient  to  pass  the  title  of  the  grantors,  if 
attested  by  only  one  witness. — Rev.  Code,  §  1535.  To  make 
it  admissible  in  evidence  without  further  proof,  it  must  be 
probated  according  to  the  requirements  of  sections  1548-9  ; 
and  this  was  done,  in  the  very  language  of  the  statute.  The 
mere  fact  that  a  person  cannot  write  his  name,  does  not  dis- 
qualify him  from  being  a  witness  to  a  deed  or  to  a  will. — 
Eiky  v.  Biky,  36  Ala.  496 ;  Strong  v.  B reiver,  17  Ala.  709 ; 
Harrison  v.  Elvin,  3  Ad.  &  El.  (N.  S.)  117.  It  is  not  shown 
that  Morrison  was  "  unable  to  write  ;"  and  in  the  certificate 
of  probate  it  is  stated,  that  Blair,  the  other  witness,  swore 
that  he  "  subscribed  his  name."  The  certificate  is  in  proper 
form,  and,  if  not  conclusive,  must  be  deemed  correct,  in  the 
absence  of  all  evidence  to  the  contrary. — Dolin  v.  Gardner, 
15  Ala.  758 ;  Nines  v.  Chancey,  47  Ala.  637. 

G.  B.  CLARK  &  F.  B.  CLARK,  JR.,  contra. — Sections  1535, 
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1544,  1549-50  of  the  Revised  Code,  all  relating  to  the  same 
subject,  must  be  construed  together,  as  parts  of  one  and  the 
same  statute.  Thus  construed,  it  is  apparent  that  the  attest- 
ing witness  or  witnesses  to  a  deed  must  be  able  to  write,  and 
must  write  each  his  own  name.  But,  even  if  this  is  not 
necessary,  it  is  certain  that  there  must  be  two  attesting  wit- 
nesses, when  the  deed  is  admitted  to  record  on  proof,  in 
order  to  make  it  admissible  evidence  without  further  proof ; 
and  the  signature  of  Morrison  by  mark  only,  not  being  at- 
tested by  another  witness  whose  name  is  written  near  it 
(Rev.  Code,  §  1),  cannot  be  held  an  attestation  by  him.  These 
defects  are  apparent  on  the  face  of  the  deed,  and  are  not 
cured  by  the  certificate  of  probate. — 1  Greenl.  Ev.  §§  569, 
569  a,  Redfield's  edition.  The  deed  shows  on  its  face  that  it 
ought  not  to  have  been  admitted  to  record  on  proof  by  Blair, 
and  it  can  derive  no  validity  from  the  certificate  of  probate. 
2.  The  notary's  certificate  is  fatally  defective,  for  the  want 
of  his  official  seal.  A  notary  is  required  to  keep  an  official 
seal,  and  all  his  official  acts  must  be  certified  under  his  seal. 
Rev.  Code,  §§  1084,  1090.  An  express  exception  is  made  by 
the  statute  as  to  affidavits,  which  he  may  take  without  his 
seal ;  but,  as  to  all  his  other  official  acts,  his  notarial  seal  is 
necessary  to  give  them  validity,  or  to  bring  them  to  the  judi- 
cial knowledge  of  the  courts.  The  courts  take  judicial  knowl- 
edge of  the  names  of  judicial  officers,  and  of  justices  of  the 
peace,  sheriffs,  and  other  executive  and  administrative  offi- 
cers of  the  county. — 4  Scam.  351 ;  18  Wise.  199.  Their  elec- 
tion is  notorious,  and  their  offices  are  held  by  virtue  of  their 
election,  not  by  virtue  of  their  commission ;  and  they  are  not 
required  to  keep  an  official  seal.  But  a  notary  is  simply  a 
commercial  officer,  and  holds  his  office  by  virtue  of  the  gov- 
ernor's commission  only ;  and  his  official  acts  can  be  known 
only  by  his  official  seal,  of  which  all  courts  take  judicial  notice. 
Dunn  v.  Adams,  I  Ala.  527  ;  9  Porter,  428 ;  1  Greenl.  Ev. 
§5;  4  Blackf.  185;  3  Wash.  C.  C.  276;  2  Phil.  Ev.  (4th 
Amer.  ed.)  260.  The  fact  that  certain  judicial  powers  are 
conferred  on  him  by  statute,  does  not  change  the  character 
of  his  office,  nor  the  mode  of  authenticating  his  official  acts, 
unless  the  statute  so  provides.  But  for  the  statute,  he  could 
not  take  an  affidavit  without  affixing  his  official  seal.  This 
statute,  then,  by  implication,  shows  the  necessity  for  his  seal 
to  give  validity  to  any  of  his  official  acts.  Again,  if  the  cer- 
tificate of  probate  is  to  be  regarded  as  made  by  him  in  the 
character  of  a  justice  of  the  peace,  can  the  courts  of  another 
circuit,  not  embracing  his  county,  take  judicial  notice  of  his 
official  character  ? — See  32  Cal.  106 ;  2  Central  Law  Journal, 
407,  §§  4,  6. 
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MANNING,  J.— The  persons  named  in  the  deed  as  gran- 
tors, by  signing  and  sealing  it,  declare  and  make  known,  to 
all  whom  it  may  concern,  that  they  respectively  grant,  bar- 

fitin,  enfeoff,  and  convey  the  land  therein  described,  to 
horn  as  J.  Harrison  ;  and  that  they  covenant  with  him  that 
they  are  seized  in  fee,  and  have  a  right  to  sell  and  convey 
the  land,  and  that  they  will  warrant  and  defend  the  title. 
But  what  is  declared,  or  certified,  by  the  signature  and  seal 
of  A.  L.  Barnett  ?  Can  they  import  anything  else  than  is 
contained  in  the  deed — to-wit,  that  the  persons  described  in 
it  as  grantors  convey  and  covenant  as  above  ?  It  is  not  set 
forth  in  the  deed  that  A.  L.  Barnett  himself  does,  or  shall 
do,  any  of  these  things ;  and  we  cannot  attribute  any  effi- 
cacy, or  meaning,  to  his  mere  signature  and  seal,  apart  or 
different  from  what  is  expressed  in  the  instrument  to  which 
they  are  affixed. 

This  is,  in  substance,  what  was  decided  by  the  Supreme 
Court  of  the  United  States  in  Agricultural  Bank  v.  Rice  et  al. 
4  How.  225.  Property  belonging  to  married  women  had 
been  bargained  to  purchasers,  by  an  executory  contract, 
signed  and  sealed  by  the  husbands  and  wives,  jointly,  and 
describing  them  all  as  parties  to  it;  but  the  deed  subse- 
quently executed  set  forth  that  the  husbands,  in  right  of 
their  wives,  conveyed  the  property,  in  consideration  of 


000,  to  the  grantees.  This  deed  was  signed  and  sealed  by 
the  husbands  and  wives  jointly  ;  and  they  all  acknowledged, 
the  married  women  separate  and  apart  from  their  husbands, 
that  they  signed,  sealed,  and  delivered  it,  as  their  act  and 
deed.  TANEY,  C.  J.,  delivering  the  opinion  of  the  court,  said : 
"  It  is  altogether  the  act  of  the  husbands,  and  they  alone 
convey.  Now,  in  order  to  convey  by  grant,  the  party  possess- 
ing the  right  must  be  the  grantor,  and  use  apt  and  proper 
words  to  convey  to  the  grantee  ;  and  merely  signing,  sealing, 
and  acknowledging  an  instrument,  in  which  another  person 
is  grantor,  is  not  sufficient."  The  deed,  in  the  cause  pending 
before  us,  can,  therefore,  operate  only  to  convey  the  title  that 
was  in  the  person's  who  are  the  grantors  in  the  deed,  and 
not  the  title  of  A.  L.  Barnett. 

2.  To  the  deed  is  attached  a  certificate,  purporting  to  be 
that  of  a  notary  public,  setting  forth  that  the  execution  of 
it  by  the  grantors  was  proved  by  the  subscribing  witness, 
Blair,  who  also  deposed,  in  the  words  of  the  form  in  section 
1549  of  the  Revised  Code,  "  that  he  attested  the  same  in 
the  presence  of  the  grantors,  and  of  the  other  witness,  and 
that  the  other  witness  subscribed  his  name  as  a  witness 
in  his  presence  ;"  but  the  notarial  seal  is  not  to  this  certifi- 
cate. The  deed  was  recorded,  within  twelve  months  after 
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the  execution  of  it,  as  appears  by  a  certificate  of  the  proper 
judge  of  probate.  The  deed,  with  these  certificates,  being 
offered  in  evidence  by  plaintiff,  was  objected  to,  and  ex- 
cluded, upon  the  specific  grounds,  "  that  one  of  the  subscrib- 
ing witnesses,  to-wit,  Thomas  Morrison,  signed  it  only  by 
his  mark,  as  set  forth  on  the  deed,  and  that  the  deed  was  not 
executed,  or  proven  to  have  been  signed,  by  two  witnesses, 
as  required  by  sections  1,  1535, 1544,  1549,  and  1550,  of  the 
Revised  Code." 

The  case  presents  the  very  important  question,  for  the  first 
time  raised  in  this  court,  whether  or  not  the  sections  of  the 
Bevised  Code  referred  to,  relating  to  the  proof  by  subscrib- 
ing witnesses  of  a  deed  or  conveyance  of  real  estate,  do  not 
require  that  they  shall  be  able  to  write,  and  shall  write  their 
names,  thereto.  Section  1,  defining  words  used  in  the  Code, 
enacts :  "  '  Signature,'  or  '  subscription,'  includes  mark,  when 
the  person  cannot  write  ;  his  name  being  written  near  it,  and 
witnessed  by  a  person  wlio  writes  his  own  name  as  a  wit- 
ness." Section  1535  enacts  :  "  Conveyances  for  the  aliena- 
tion of  lands  must  be  *  *  *  signed  at  their  foot  by  the 
contracting  party,  or  his  agent  having  a  written  authority  ; 
or,  if  he  is  not  able  to  sign  his  name,  then  his  name  must  be 
written  for  him,  with  the  words,  '  his  mark'  written  against 
the  same,  or  over  it ;  the  execution  of  such  conveyance  must 
be  attested  by  one,  or,  where  the  party  cannot  write,  by  two 
witnesses,  ivho  are  able  to  write,  and  who  must  write  their 
names" 

A  casual  reading  mi^ht  induce  the  supposition,  that  it  is 
only  when  the  contracting  party  who  signs  is  unable  to  write, 
that  the  subscribing  witness  must  be  one  who  can  write,  and 
does  write  his  own  name.  But  we  are  not  justified  in  so 
construing  these  sections.  The  qualification  prescribed  at 
the  end  of  section  1535  is  as  much  required  of  the  one  wit- 
ness, who  must  attest  the  signature  to  a  conveyance  inter 
vivos,  of  a  grantor  who  writes  his  own  name,  as  of  the  two 
witnesses  who  attest  the  execution  by  a  grantor  who  cannot 
do  so  ;  and  it  seems  plainly  to  result,  that,  whether  the  law 
requires  such  an  instrument  to  be  attested  by  one  or  more 
subscribing  witnesses,  only  those  are  competent  to  attest  it 
who  are  able  to  write  their  names.  And  the  two  witnesses 
that  are  necessary  to  entitle  a  recorded  conveyance  to  be 
read  in  court  as  evidence,  without  further  proof,  according 
to  section  1550,  which  is  a  part  of  the  same  chapter  concern- 
ing "  Conveyances,"  to  which  section  1535  belongs,  must  be 
such  as  are  qualified  according  to  this  section.  The  single 
attestation  of  Blair  is  sufficient  to  give  validity  to  the  deed 
in  question,  as  that  of  the  real  grantors,  but  not  to  entitle 
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it  to  be  read  in  evidence,  without  other  proof  of  its  execu- 
tion. 

Whether,  however,  the  deed  in  this  case  was  properly 
ruled  out,  or  not,  remains  yet  to  be  determined.  Section 
1544  provides,  that  conveyances,  "  acknowledged  or  proven 
according  to  law,  and  recorded  within  twelve  months  from 
their  date,  may  be  received  in  evidence,  in  any  court,  with- 
out further  proof."  Section  1549  prescribes  the  form  of 
proof  for  a  deed  attested  by  two  witnesses  ;  and  the  certifi- 
cate to  this  deed  is  in  that  form,  and  shows  that  the  prov- 
ing witness,  Blair,  "  attested  the  same  in  the  presence  of  the 
grantors,  and  of  the  other  witness  ;  and  that  the  other  wit- 
ness subscribed  his  name  as  a  witness  in  his  (Blair's)  pres- 
ence." The  certificate  being,  therefore,  in  compliance  with 
the  statute,  and  by  a  competent  officer,  must  be  held,  in  the 
absence  of  any  contrary  evidence,  to  prove — what  might  not 
have  been  inferred  from,  but  is  not  irreconcilable  with  the 
form  of  Morrison's  attesting  signature — that  he  wrote  it  him- 
self. If  Blair  deposed  only  that  Morrison  made  his  mark  to 
the  deed,  the  notary  ought  not  to  have  certified  that  Blair 
deposed  that  Morrison  "subscribed  his  name"  to  it.  We 
cannot  presume  that  the  notary  violated  his  duty  in  this 
particular. 

3.  The  objection  to  the  certificate  of  May,  a  notary  of 
this  State,  because  his  notarial  seal  is  not  attached,  is  not 
well  taken.  His  act  is  one  of  those  which  a  justice  of  the 
peace  (and  a  notary,  according  to  the  constitution  of  1867-8, 
was  ex  officio  a  justice  of  the  peace),  and  other  officers,  might 
do  without  a  seal ;  and  one  of  those  which,  according  to 
clause  1,  of  section  1083,  and  to  section  1090  of  the  Eevised 
Code,  it  is  intended  that  a  notary  may  perform  without  au- 
thentication by  his  seal  of  office. — See,  also,  Act  No.  23,  of 
January  18th,  1866  ;  and  Poivers  v.  Bryant,  1  Porter,  10,  17. 
The  exclusion  of  the  deed  from  the  jury  as  evidence  was, 
therefore,  an  error. 

Presuming  the  other  points  made  in  this  cause  will  not  be 
presented  again,  we  do  not  consider  it  necessary  to  discuss 
them  now. 

The  judgment  of  nonsuit  in  the  court  below  is  here  set 
aside,  and  the  cause  remanded. 
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Alexander  et  al.  v.  Caldwell  et  al. 

Bfll  in  Equity  for  Reformation  and  Foreclosure  of  Mortgage. 

1.  When  mortgagee  is  purchaser  for  a  valuable  consideration. — When  a  mort- 
gage is  given  to  secure  the  payment  of  a  pre-existing  debt,  the  mortgagee  can- 
not claim  protection  against  older  equities  as  a  bonafale  purchaser  for  a  valu- 
able consideration. 

2.  Declarations  of  grantor ;  when  admissible  against  grantee. — The  declarations 
or  admissions  of  the  grantor,  in  disparagement  of  his  own  title,  are  compe- 
tent evidence  against  a  subsequent  grantee,  but  not  against  a  prior  grantee. 

3.  Reformation  of  written  contracts  inequity. — When,  by  mistake,  a  written 
contract  fails  to  express  any  material  term  of  the  actual  agreement  which  the 
parties  intended  to  make,  a  court  of  equity  will  reform  it,  and  make  it  express 
the  true  agreement  ;  but  the  mistake  must  be  shown  by  clear  and  satisfactory 
proof ;  and  if  it  is  uncertain  in  any  material  respect,  the  uncertainty  is  fatal 
to  relief,  although  the  court  may  see  that  great  wrong  has  been  done. 

4.  Reformation  of  mortgage  refused,  notwithstanding  mistake,  on  account  of  un- 
certainty of  proof. — Where  a  mortgage  purported  to  convey  eight  hundred  acres 
of  land,  part  of  a  large  plantation,  but,  by  a  misdescription  of  government 
numbers,  conveyed  three  hundred  and  twenty  acres  to  which  the  mortgagor 
had  and  claimed  no  title  ;  held,  that  a   reformation   was   properly  refused, 
although  there  was  an  evident  mistake,  because  it  was   uncertain  what  lands 
were  intended  to  be  conveyed  instead  of  those  described  by  mistake. 

APPEAL  from  the  Chancery  Court  of  Wilcox. 

Heard  before  the  Hon.  CHARLES  TURNER. 

The  bill  in  this  case  was  filed  on  the  7th  of  January,  1872, 
by  John  D.  Alexander,  Fred.  A.  McNeill,  John  T.  Hollis,  and 
Alexander  C.  Davidson,  against  J.  D.  Caldwell,  and  J.  H. 
George ;  and  sought,  principally,  to  reform  and  foreclose  a 
mortgage  on  a  tract  of  land  in  said  county,  which  said  Cald- 
well had  executed  to  Patrick,  Irwin  &  Co.,  on  the  5th  No- 
vember, 1860,  and  of  which  the  complainants  claimed  to  be 
the  owners  by  assignment  and  transfer  from  said  Patrick, 
Irwin  &  Co.;  also,  to  annul  and  set  asides  as  fraudulent  and 
void,  another  mortgage,  and  a  quit-claim  deed  for  a  part  of 
the  same  lands,  which  said  Caldwell  had  executed  to  said 
John  H.  George,  and  to  restrain  the  defendants  from  cutting 
timber,  or  otherwise  committing  waste  on  the  lands.  The 
mortgage  to  Patrick,  Irwin  &  Co.  was  given  to  secure  a 
promissory  note  for  $14,080.80,  dated  the  2d  July,  1860,  and 
payable  one  day  after  date.  It  purported  to  convey  eight 
hundred  acres  of  land,  which  were  described  as  lying  in  sec- 
tions one,  two,  eleven,  and  twelve,  in  township  eleven,  and 
range  ten ;  but,  by  mistake,  as  the  bill  alleged,  in  describing 
the  lands  by  their  government  numbers  and  subdivisions, 
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three  hundred  and  twenty  acres  were  included,  to  which  said 
Caldwell  neither  had  nor  claimed  any  title.  This  mortgage, 
which  was  duly  acknowledged  and  recorded,  contained  no 
power  of  sale ;  and  on  the  5th  November,  1868,  by  another 
instrument  under  seal,  reciting  as  its  consideration  the  desire 
to  avoid  the  expense  of  a  suit  for  foreclosure  in  equity,  and 
indulgence  granted  to  him  by  said  Patrick,  Irwin  &  Co.,  Cald- 
well authorized  them,  or  their  assigns,  to  foreclose  by  a  sale. 
In  this  latter  instrument,  the  mortgage  is  described  as  "con- 
veying to  them  a  plantation  and  tract  of  land  lying  in  said 
county,  near  the  town  of  Allenton,  containing  about  eight 
hundred  acres,  more  or  less."  On  the  14th  February,  1861, 
said  Caldwell  executed  a  mortgage  to  said  J.  H.  George,  to 
secure  the  payment  of  a  promissory  note  for  $6,556.41,  bor- 
rowed money  ;  the  lands  conveyed  being  three  hundred  and. 
twenty  acres  in  quantity,  and  erroneously  described  as  they 
were  in  the  mortgage  to  Patrick,  Irwin  &  Co.  On  the  8th 
December,  1868,  he  executed  another  mortgage  to  George, 
reciting  the  mistake  in  the  description  of  the  land  in  the 
former  mortgage,  purporting  to  correct  that  mistake,  and 
to  provide  full  security  for  the  payment  of  the  note ;  and  this 
mortgage  conveyed  six  hundred  and  seventy  acres  of  said 
plantation,  and  included  one  hundred  and  sixty  acres  of  the 
lands  conveyed  by  the  mortgage  to  Patrick,  Irwin  &  Co.  On 
the  9th  October,  1872,  Caldwell  conveyed  these  six  hundred 
and  seventy  acres,  described  as  in  said  second  mortgage,  by 
quit-claim  deed,  to  said  J.  H.  George,  for  the  nominal  con- 
sideration of  ten  dollars.  The  opinion  of  the  court  contains 
a  diagram  of  the  lands,  from  which  the  several  portions,  as 
described  in  the  different  instruments,  will  be  better  under- 
stood. 

The  bill  alleged,  that  the  mortgage  to  Patrick,  Irwin  &  Co. 
was  intended  and  understood  by  both  parties  to  it  to  convey 
Caldwell's  entire  plantation,  and  that  it  failed  to  do  so 
through  the  mistake  of  Caldwell,  who  furnished  the  numbers 
and  description  of  the  lands  to  the  draughtsman ;  also,  that  the 
first  mortgage  to  George  was  without  consideration,  and  was 
intended  to  hinder,  delay,  and  defraud  the  creditors  of  Cald- 
well ;  that  the  subsequent  mortgage  and  quit-claim  deed  were 
executed  with  the  same  intent ;  and  that  George  had  notice 
of  the  mortgage  to  Patrick,  Irwin  &  Co.  The  defendants 
filed  separate  answers.  Caldwell  denied  that  he  ever  prom- 
ised or  intended  to  convey  his  entire  plantation  to  Patrick, 
Irwin  <fc  Co.,  or  to  convey  to  them  any  other  lands  than  those 
described  in  their  mortgage ;  and  alleged  that,  at  the  instance 
and  request  of  their  attorneys,  he  consented  to  give  them  a 
mortgage,  and,  for  that  purpose,  procured  the  numbers  and 
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description  of  his  lands  from  the  books  of  the  tax-assessor, 
which  he  gave  to  said  attorneys,  and  they  thereupon  prepared 
the  mortgage,  including  such  lands  as  they  deemed  sufficient 
security,  and  he  signed  it,  supposing  that  the  lands  were  ac- 
curately described ;  and  that  the  inclusion  in  the  mortgage 
of  other  lands,  to  which  he  had  no  title,  was  a  mistake  on  the 
part  of  said  attorneys,  which  he  could  not  explain,  and  in 
which  he  had  no  agency.  George,  in  his  answer,  asserted 
the  bona  fides  and  validity  of  his  mortgages,  and  denied  all 
notice  or  knowledge  of  the  alleged  mistake  in  the  mortgage 
to  Patrick,  Irwin  &  Co.  Other  matters  were  brought  forward 
in  the  answers,  which  require  no  special  notice.  On  final 
hearing,  on  pleadings  and  proof,  the  chancellor  dismissed  the 
bill,  holding  that  the  complainants  had  failed  to  make  out  a 
case  for  relief ;  and  his  decree  is  now  as  signed  as  error. 

BROOKS,  HARM -SON  &  BOY,  with  COCHEAN  &  DAWSON,  for  ap- 
pellants.— The  general  denial  of  a  mistake  by  Caldwell  is  a 
mere  evasion.  His  answer  shows  that  the  misdescription  of 
the  lands  conveyed,  as  to  which  there  can  be  no  doubt,  was 
considered  by  him  as  a  mistake  on  the  part  of  the  attorneys 
only,  for  which  he  was  not  responsible.  But  the  law  will  not 
permit  him  to  shield  himself  behind  such  technical  evasion 
and  indirect  denial.  The  evidence  shows  that  he  intended 
to  convey  his  entire  plantatioa,  and  he  supposed  that  he  had 
done  so  eight  years  afterwards,  when  he  executed  the  power 
of  sale,  describing  the  lands  therein  as  "  a  plantation  and 
tract  of  land  near  Allenton."  That  the  numbers  and  de- 
scription of  the  lands  in  the  mortgage,  as  furnished  by  him, 
correspond  with  the  numbers  and  description  in  the  first 
mortgage  to  George,  is  corroborative  of  the  mistake  as  al- 
leged. The  mistake  being  shown,  the  principle  is  well  set- 
tled, that  a  court  of  equity  will  reform  and  correct  the  deed ; 
and  the  corrected  deed  will  relate  back  and  operate  from  the 
day  of  its  date,  except  as  against  a  bona  fide  purchaser  for 
valuable  consideration  without  notice. — Stone  v.  Hale,  17  Ala. 
559 ;  Whitehead  v.  Brown,  18  Ala.  682 ;  Pierce  v.  Brassfield, 
9  Ala.  573 ;  1  Story's  Equity,  §§  153-5,  165 ;  WtiKams  v. 
Hatch,  38  Ala.  341.  That  George  is  not  a  purchaser  for 
valuable  consideration,  within  the  meaning  of  this  rule,  see 
Wells  v.  Morrow,  38  Ala.  129 ;  Boyd  v.  Beck,  29  Ala.  713,  and 
authorities  there  cited. 

S.  J.  GUMMING,  JONES  &  JONES,  and  B.  GAILLARD,  contra. — 
Equity  will  grant  relief  against  alleged  mistakes  in  written 
instruments,  only  where  there  is  a  plain  mistake,  common  to 
both  parties,  and  established  by  clear  and  convincing  evi- 
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dence.  Here,  the  defendant  positively  denies  any  mistake 
on  his  part ;  and  if  the  evidence  tends  to  establish  any  mis- 
take, it  is  not  the  mistake  alleged  in  the  bill.  If  the  parties 
intended  to  include  in  the  mortgage  three  hundred  and 
twenty  acres  of  land  to  which  the  mortgagor  had  title,  instead 
of  the  three  hundred  acres  to  which  he  had  no  title,  how  is 
the  court  to  determine  which  particular  lands  of  the  entire 
tract  were  to  be  thus  included  ?  The  uncertainty  of  the  proof 
on  this  point,  and  the  variance  between  it  and  the  allegations 
of  the  bill,  are  fatal  to  relief. — Lockhart  v.  Cameron,  29  Ala. 
355  ;  Humbly  v.  Stainton,  24  Ala.  712 ;  Hair  v.  LaBrouse,  10 
Ala.  548;  Hogan  v.  Smith,  16  Ala.  600;  Willard's  Equity,  75; 
I  Story's  Equity,  §  157,  and  notes ;  Burns  v.  Hamilton,  33 
Ala.  210.  The  bill  alleges  that  the  intention  was  to  mort- 
gage the  whole  plantation ;  but  the  answer  explicitly  denies 
this  allegation,  and  there  is  no  evidence  whatever  to  support 
it.  The  general  words  of  description  contained  in  the  power 
of  sale,  on  which  the  appellants  rely,  are  limited  and  con- 
trolled by  the  particular  description  contained  in  the  mort- 
gage.— ISJiep.  Me.  430;  7  N.  H.  241;  5  N.  H.  536;  15  Pick. 
428  ;  3  B.  Mon.  594 ;  5  Mason,  410;  14  Pick.  128. 

STONE,  J. — The  mortgage  to  George,  on  the  lands  in 
controversy,  was  executed  December  5th,  1868.  The  debt 
it  was  made  to  secure  had  been  long  due.  George  does  not, 
therefore,  occupy  the  position  of  a  purchaser,  which,  even 
if  without  notice,  would  give  him  a  paramount  right  over 
older  equities.  In  fact,  there  is  no  question  of  bona  fide 
purchaser  presented  by  this  record. — See  Wells  v.  Morrow, 
38  Ala.  125. 

On  the  5th  day  of  November,  1860,  Caldwell  made  and 
executed  a  mortgage  on  lands  to  Patrick,  Irwin  &  Co.,  to 
secure  a  large  debt,  also  past  due.  We  do  not  doubt  the 
bona  fides  of  either  of  the  debts ;  that  to  Patrick,  Irwin  & 
Co.,  or  that  to  George  ;  although,  according  to  the  testi- 
mony, there  must  have  entered  into  the  latter  a  large 
amount  of  usurious  interest.  This,  however,  is  not  made  a 
question  in  this  cause.  The  bill  charges  that  the  mortgage 
and  sale  to  George  were  intended  to  delay,  hinder,  and  de- 
fraud the  creditors  of  Caldwell.  This  is  denied,  and  the 
charge  is  not  sustained  by  the  evidence,  although  some  sus- 
picious circumstances  are  shown.  The  real  gravamen  of  the 
present  bill  lies  in  the  averment,  that  there  was  a  mistake  in 
the  mortgage  to  Patrick,  Irwin  &  Co.,  in  this,  that  it  conveys 
to  them  three  hundred  and  twenty  acres  of  land  not  intended 
to  be  conveyed,  and  leaves  out  lands  that  were  intended  to 
be  conveyed.  It  so  happens  that  no  person  who  partici- 
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pated  in  the  preparation  and  execution  of  the  mortgage,  ex- 
cept Caldwell,  the  mortgagor,  was  living  when  the  error  or 
mistake  in  the  mortgage  was  discovered.  The  prayer  of  the 
bill  was  for  a  reformation  of  the  mortgage  ;  and  a  sworn  an- 
swer was  required  from  the  defendants,  one  of  whom  was 
Caldwell,  the  mortgagor.  The  answer  and  testimony  of 
Caldwell  deny  that  he  made  any  mistake  in  the  mortgage,  or 
that  he  intended  to  mortgage  any  lands  other  than  those  ex- 
pressed in  the  mortgage. 

2.  Before  entering  on  the  discussion  of  the  testimony,  we 
feel  it  to  be  our  duty  to  say,  that  what  is  alleged  to  have 
been  said  by  Caldwell  at  the  sale  under  the  Patrick,  Irwin 
&  Co.  mortgage,  December  14th,  1868,  testified  to  by  the 
witnesses  Davidson,  Alexander,  and  McNeill,  occurred  after 
the  amended  mortgage  was  made  to  George — December  5th, 
1868 ;  and  such  declarations,  although  provable  against  Cald- 
well, are-  not  evidence  against  George.  The  declarations, 
proved  by  McNeill  and  Wolfe  to  have  been  made  by  Cald- 
well on  the  24th  September,  1868,  rest  on  a  different  principle. 
Caldwell  then  held  the  title  to  the  land,  and  what  he  then 
said  is  competent  evidence,  and  affects  George,  who  after- 
wards acquired  his  title  from  him. — 1  Brick.  Dig.  834,  §  433. 

As  we  have  said  before,  the  only  person  who  participated 
in  the  preparation  and  execution  of  the  mortgage  to  Patrick, 
Irwin  &  Co.,  and  who  knew  what  lands  were  intended  to  be 
therein  conveyed,  who  was  living  at  the  time  the  present  liti- 
gation was  commenced,  is  Caldwell,  the  mortgagor.  Patrick, 
Irwin  &  Co.  had  no  agency  in  the  negotiation,  and,  hence, 
have  no  personal  knowledge  on  the  subject.  They  intrusted 
the  claim  to  Beck  <t  Thompson,  attorneys,  resident  in  the 
county  with  Caldwell,  that  they  might  obtain  security  for  its 
payment.  Negotiations  between  Beck  &  Thompson  and 
Caldwell  resulted  in  the  draught  by  the  former,  and  the  exe- 
cution by  the  latter,  of  the  mortgage  bearing  date  November 
5th,  1860.  Both  Beck  and  Thompson  died  before  the  present 
controversy  arose. 

On  the  5th  November,  1860,  Caldwell  owned,  near  Allen- 
ton,  Wilcox  county,  a  plantation  comprising  about  eleven 
hundred  and  forty  acres,  in  one  connected  body.  The  lands 
lie  in  sections  1  and  2,  and  in  the  north  halves  of  11  and  12. 
His  lands  in  sections  11  and  12  are  the  east  half  of  northeast 
quarter  of  section  11,  and  the  northwest  quarter  and  west 
half  of  northeast  quarter  of  section  12.  He  owned  no  lands 
in  the  south  half  of  either  of  said"  last  named  sections.  He 
owned  the  west  half  of  section  1,  less  twenty  acres  in  the 
northwest  corner ;  and  he  owned  all  of  section  2,  except  the 
north  half  of  the  northwest  quarter,  the  northwest  quarter 
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of  the  northeast  quarter,  and  twenty  acres  off  the  south  part 
of  the  southwest  quarter.  We  append  a.  diagram  of  the 
lands.  Those  inarkec^  P.  I.  &  Co.  are  the  lands  described  in 
the  mortgage  of  5th  November,  1860,  to  them.  Those  marked 
*  are  lands  to  which  Caldwell  claimed  no  title  or  interest. 
Those  marked  G.  1,  are  lands  described  in  the  mortgage  to 
George,  of  February  14th,  1861.  Those  marked  G.  2,  are 
lands  conveyed  in  the  mortgage  to  George,  of  December  5th, 
1868. 

NORTH. 


G.  2 

* 

40 

20 

G.  2 

140 

1- 

P.  I.  &  Co. 

80 

i 

P.  I.  &  Co. 

80 

1 

P.  I.  &  Co. 
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P.  I.  &  Co. 

160 
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160 
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80 

160 
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* 

P.,  I.  & 
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* 

G.  1 

80 
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It  is  thus  shown  that  these  three  hundred  and  forty  of  the 
eight  hundred  acres  conveved  by  Caldwell  to  Patrick,  Irwin 
&  Co.,  and  the  entire  three  hundred  and  twenty  acres  con- 
veyed to  George  on  14th  February,  1861,  were  lands  to  which 
Caldwell  had  no  claim  whatever. 

3.  When  parties  to  a  contract  fail,  by  mistake,  to  express 
any  material  term  of  the  contract  they  have  mutually  agreed 
to  make,  chancery  will  reform  the  contract,  and  make  it  ex- 
press what  the  contracting  parties  mutually  intended.  But 
the  courts  will  not  interfere,  unless  the  mistake  is  shown  b}" 
clear  and  satisfactory  proof.  If  uncertain  in  any  material 
respect,  it  will  be  held  insufficient;  and  while  the  courts 
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may  feel  that  great  wrong  has  been  done,  they  can  grant  no 
relief  by  reason  of  the  uncertainty. — Lockhart  v.  Cameron,  29 
Ala.  355  ;  Humbly  v.  Stainton,  24  Ala.  712  ;  Hair  v.  La  Brouse, 
10  Ala.  548  ;  Hogan  v.  Smith,  16  Ala.  600. 

4.  The  bill  in  the  present  case  prayed  and  obtained  a 
discovery  on  oath  from  defendant  Caldwell.  He  was  also 
examined  as  a  witness  for  himself  and  defendant  George.  It 
is  not  our  intention  to  comment  at  length  on  his  answer 
and  testimony.  Some  features  of  them  stand  out  saliently, 
and  we  feel  it  our  duty  to  notice  them.  He  shows  clearly 
that  it  was  not  his  intention  to  convey  by  mortgage,  either 
to  Patrick,  Irwin  &  Co.,  or  to  George,  any  lands  of  which  he 
was  not  the  owner.  We  are  convinced  that,  when  he  made 
the  first  two  mortgages,  his  purposes  were  sincere.  He 
conveyed,  in  Novemljer,  1860,  to  Patrick,  Irwin  &  Co.,  three 
hundred  and  twenty  acres  of  land  in  the  south  halves  of 
sections  11  and  12,  to  which  he  neither  then  asserted,  nor 
now  asserts  any  claim.  Three  months  later,  he  mortgaged 
these  identical  three  hundred  and  twenty  acres  of  land  to 
George.  He  impliedly  admits  that  he  furnished  to  George 
the  numbers,  by  which  the  latter  was  governed  in  drawing 
his  mortgage.  The  first  mortgage  to  George  contains  no 
other  lands  than  these.  The  mortgage  to  Patrick,  Irwin  & 
Co.  expresses  the  quantity  conveyed  at  about  eight  hundred 
acres  ;  and  the  power  of  sale  executed  by  Caldwell  in  Sep- 
tember, 1868,  to  the  then  holders  of  the  mortgage,  calls 
for  the  like  quantity  of  eight  hundred  acres.  Of  the  lands 
described  in  this  mortgage,  Caldwell  owned  and  claimed 
only  some  four  hundred  and  sixty,  or  four  hundred  and  seventy 
acres.  He  admits  there  was  a  mistake  in  the  first  mortgage 
to  George,  and  that  lands  are  inserted  therein  which  he  did 
not  intend  to  insert ;  but  he  does  not  state  what  lands  he 
did  intend  to  convey  to  him  in  the  first  mortgage.  In  the 
second,  or  what  is  called  the  corrected  mortgage  to  George, 
there  is  embraced  about  double  the  quantity  that  is  expressed 
in  the  original  mortgage  to  him,  and  the  lands  are  entirely 
different ;  yet,  notwithstanding  the  well-established  facts, 
that  Caldwell  attempted  to  convey  to  Patrick,  Irwin  &  Co. 
eight  hundred  acres  of  land  owned  by  him,  and  did  not  in- 
tend to  convey  any  lands  not  owned  by  him  ;  that  he  actu- 
ally conveyed  to  them  only  four  hundred  and  sixty,  or  four 
hundred  and  seventy  acres  of  laud,  of  which  he  was  the 
owner,and,  in  the  same  instrument,  conveyed  to  them  three 
hundred  and  forty  acres  to  which  he  asserted  no  claim  ;  that 
three  months  afterwards,  in  executing  a  mortgage  to  George, 
there  was  inserted  in  it,  on  information  that  must  have  been 
furnished  by  him,  the  identical  three  hundred  and  twenty 
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acres  of  land,  to  which  he  set  up  no  claim,  which  had  been 
expressed  in  the  mortgage  to  Patrick,  Irwin  &  Co.,  and  that 
the  insertion  of  these  numbers  in  the  mortgage  to  George 
was  by  mistake ;  still  he  denies,  and  reiterates  the  denial 
time  and  again,  that  he  made  any  mistake  in  the  execution 
of  the  mortgage  to  Patrick,  Irwin  &  Co.  He  goes  much  fur- 
ther than  this,  and  testifies  as  follows :  "  I  did  not  intend  to 
convey  by  mortgage  to  Patrick,  Irwin  &  Co.  any  lands  that  I 
afterwards  mortgaged  to  John  H.  George.  The 

lands  belonging  to  me,  mentioned  in  the  mortgage  to  Pat- 
rick, Irwin  &  Co.,  were  the  only  lands  that  I  intended  to 
mortgage  to  Patrick,  Irwin  &  Co.,  that  belonged  to  me." 
The  second  mortgage  to  George  conveyed  to  him  all  the 
lands  Caldwell  owned  at  either  of  the  dates,  except  the  four 
hundred  and  sixty  or  four  hundred  and  seventy  acres  pre- 
viously conveyed  by  him  to  Patrick,  Irwin  &  Co.  We  sup- 
pose this  seeming  discrepancy  is  sought  to  be  reconciled  on 
the  hypothesis,  stated  by  him,  that  he  furnished  to  Beck  & 
Thompson  the  means  of  learning  the  numbers  of  his  lands ; 
that  they  inserted  the  numbers  in  the  mortgage ;  that  he, 
Caldwell,  having  confidence  in  them,  executed  the  mortgage 
without  hearing  it  read ;  and  that  if  any  mistake  was  made, 
it  was  the  mistake  of  Beck  &  Thompson.  This  excuse  is  too 
narrow  and  technical.  We  are  clearly  convinced  that  Cald- 
well intended  to  convey  about  eight  hundred  acres  of  the 
plantation  owned  by  him  ;  that  for  about  eight  years  he  be- 
lieved he  had  so  conveyed  that  quantity  of  his  own  land, 
when,  in  truth  and  in  fact,  he  had  conveyed  only  four  hun- 
dred and  sixty  or  four  hundred  and  seventy  acres  of  such 
plantation.  This,  on  this  most  favorable  view  for  Caldwell 
and  George,  was  a  mistake  by  Caldwell  in  the  execution  of 
the  mortgage,  clearly  shown  by  the  proof. 

A  second  question,  equally  important  with  the  one  above 
discussed,  here  presents  itself :  What  lands  did  the  con- 
tracting parties  intend  to  convey,  instead  of  those,  not  owned 
by  Caldwell,  which  were  inserted  in  the  mortgage  ?  The  bill 
avers  that  the  intention  was  to  mortgage  the  whole  planta- 
tion. The  answers  deny  this.  We  have  scrutinized  the  tes- 
timony closely,  and  we  cannot  find  that  this  averment  is 
clearly  proved.  On  the  contrary,  we  think  the  intention 
was  to  convey  only  eight  hundred  acres,  or  about  that  quan- 
tity. And  of  the  six  hundred  and  sixty  acres  then  owned  by 
Caldwell  and  not  conveyed,  what  part  was  intended  to  be 
conveyed  ?  The  testimony  entirely  fails  to  inform  us.  Two 
clues  are  given  in  the  record  :  First,  the  statement  by  Cald- 
well, when  McNeill  and  Wolfe  visited  him,  in  September, 
1868,  that  he  had  conveyed  only  eight  hundred  of  the  eleven 
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hundred  acres,  because  his  title  to  three  hundred  was  not  at 
the  time  perfected.  Second,  the  lands  then  shown  and 
pointed  to,  by  Caldwell,  in  his  interview  with  them,  as  being 
the  lands  conveyed  in  the  mortgage.  Taking  these  data  as 
a  starting  point,  it  is  possible  the  correct  numbers  could  have 
been  ascertained  and  identified.  There  is  nothing  in  the 
record  to  enable  us  to  do  so ;  and  the  result  is,  this  suit  must 
fail  on  that  account. 

The  decree  of  the  chancellor  is  affirmed. 


James  v.  James. 

in  Equity  by  Heirs  against  Administrator,  to  enforce  Trust 
in  Lands  bought  and  resold  at  Profit. 

1.  Purchase  by  trustee  or  administrator  at  his  own  sale.— A  purchase  of  lands 
by  a  trustee  at  his  own  sale,  or  by  an  administrator  when  he  is  not  interested 
in  the  estate,  is  voidable  at  the  option  of  the  beneficiaries,  seasonably  expressed, 
although  he  acted  with  fairness,  and  made  no  profit ;  or  they  may  treat  the  pur- 
chase as  made  for  their  benefit,  and  claim  any  profit  accruing  on  a  subsequent 
re-sale. 

2.  Same.  — It  may  be  that,  when  an  administrator  has  made  an  actual  sale  ta 
a  third  person,  in  good  faith,  at  an  adequate  price,  and  without  collusion,  and 
the  sale  has  been  completed  and  confirmed,  leaving  no  duty  resting  on  him 
inconsistent  with  his  individual  interest  as  a  purchaser,  he  may  purchase  from 
his  vendee,  and  hold  the  lands  freed  from  any  constructive  trust  in  favor  of 
the  beneficiaries;  but,  where  the  vendee  is  bis  near  relation,  and  only  a  short 
time  intervenes  between  the  sale  and  re-purchase,  he  must  repel  the  presump- 
tion of  indirection  and  evasion,  arising  from  these  facts,  by  clear  and  convincing 
evidence;  and  if  he  reports  himself  to  the  court  as  the  purchaser  at  his  own 
sale,  and  procures  a  confirmation  of  the  sale,  and  a  conveyance  to  himself,  he 
cannot  be  heard  to  say,  when  the  beneficiaries  afterwards  seek  to  enforce  a 
trust  on  the  lands  in  their  favor,  that  another  person  was  in  fact  tbe  purchaser 
at  his  sale,  and  afterwards  sold  and  conveyed  to  him. 

3.  fttme ;  what  delay  bars  equitable  relief. — Long  acquiescence  on  the  part  of 
the  beneficiaries,  in  a  purchase  by  a  trustee  at  his  own  axle,  if  unexplained,  is 
a  waiver  of  the  right  to  impeach  it;  and  in  determining  what  is  reasonable 
diligence,  or  what  is  unreasonable  delay,  each  case  most  necessarily  be  con- 
trolled by  its  own  peculiar  circumstances.     Where  the  beneficiaries  seek  to 
enforce  a  constructive  trust  in  the  lands,  claiming  the  benefit  of  a  re-sale  by 
the  trustee  at  an  increased  price,  no  actual  fraud  being  alleged,  they  must  file 
their  bill  within  six  years  after  the  re-sale,  that  being  the  statutory  bur  to  a 
corresponding  legal  right  and  remedy  (Kev.   Code,  $2901);  and  if  they  were 
infants  when  the  cause  of  action  in  their  favor  accrued  (Ib.  §  21)10),  they  must 
file  their  bill  within  three  years  after  attaining  their  majority, 

4.  Laches,  or  lapse  of  lime  ;  how  laken  advantage  of  in  equity. — Laches,  lapse 
of  time,  unreasonable  delay  or  acquiescence,  unlike  the  statute  of  limitations 
at  law,  is  available  as  a  defense  in  equity  without  being  specially  pleaded. 

5.  Misjainder  of  complainants. — Where  several  persons  join  as  complainants 
in  a  bill,  if  one  ol  them  is  barred  by  laches,   lapse  of  time,  or  the  statute  of 
limitations,  no  relief  can  be  granted  to  the  others. 
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6.  Averment  of  ignorance,  as  excuse  for  delay. — When  a  party  relies  on  his 
ignorance  of  facts  material  to  his  rights,  as  an  excuse  for  his  laches  and  delay 
in  asserting  them,  he  must  show  by  distinct  averments  why  he  was  so  long 
ignorant,  and  acquit  himself  of  all  knowledge  of  facts  which  would  put  him  on 
inquiry;  und  must  show  how  and  when  he  first  acquired  a  knowledge  of  the 
facts. 

APPEAL  from  the  Chancery  Court  of  Chambers. 

Heard  before  the  Hon.  B.  B.  McCRAW. 

The  bill  in  this  case  was  filed  on  the  27th  May,  1874,  by 
Mary  E.  James,  James  James,  and  Melissa  E.  O'Neil,  who 
sued  by  said  James  James  as  her  next  friend,  surviving  chil- 
dren and  heirs-at-law  of  Sylvester  James,  deceased,  against 
Lee  L.  James  individually,  who  had  been  the  administrator 
of  the  estate  of  said  Sylvester  James  ;  and  sought  to  enforce 
against  the  defendant  a  constructive  trust  in  favor  of  the 
complainants,  on  account  of  the  purchase  by  him  of  a  tract 
of  land  belonging  to  said  decedent's  estate,  which  he  had 
sold  as  administrator,  under  an  order  of  the  Probate  Court, 
becoming  himself  the  purchaser,  and  afterwards  resold  at  a 
profit.  Said  Sylvester  James  died,  intestate,  in  said  county 
of  Chambers,  where  he  resided,  in  1853,  and  letters  of  admin- 
istration on  his  estate  were  duly  granted  to  said  Lee  L. 
James  on  the  14th  September,  1853.  -  On  the  12th  August, 
1854,said  administrator  filed  his  petition  in  said  Probate 
Court,  asking  an  order  to  sell  the  lands  belonging  to  the  es- 
tate, on  the  ground  that  they  could  not  be  equitably  divided 
without  a  sale ;  and  on  the  7th  October,  1854,  the  court 
granted  an  order  of  sale  as  prayed.  The  bill  alleged  that, 
acting  under  this  order,  but  without  advertising  the  sale  as 
required  by  its  terms,  the  administrator  sold  the  lands  pri- 
vately to  himself,  at  the  price  of  $2,452  80,  the  tract  contain- 
ing four  hundred  and  eighty  acres ;  and  that  he  reported 
himself  as  the  purchaser,  and  had  the  sale  confirmed  by  the 
court,  and  a  deed  executed  to  himself  as  the  purchaser  by  E. 
H.  Muse,  acting  under  the  order  of  the  court.  The  defend- 
ant denied,  in  his  answer,  that  he  sold  the  land  privately,  or 
that  he  became  the  purchaser  at  his  own  sale ;  and  averred, 
on  the  contrary,  that  the  sale  was  regularly  advertised,  as  re- 
quired by  the  order  of  the  court,  and  that  his  father  became 
the  purchaser,  as  the  highest  and  best  bidder  ;  also,  that  his 
father,  not  being  pleased  with  the  lands  on  examination, 
agreed  to  let  him  have  them  at  the  price  bid  at  the  sale,  and 
to  lend  him  the  money  to  settle  for  the  purchase-money  with 
the  heirs  and  distributees ;  admitting  that,  on  the  consum- 
mation of  this  agreement  between  him  and  his  father,  acting 
under  legal  advice,  he  reported  himself  as  the  purchaser  to 
the  court,  by  which  the  sale  was  confirmed,  and  a  deed  exe- 
cuted to  himself  under  its  order. 
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The  sale  was  made  on  the  26th  December,  1854,  and  was 
reported  to  the  court  and  confirmed  on  the  12th  January, 
1855 ;  but  the  deed  to  Lee  L.  James  as  the  purchaser  was  not 
executed  until  the  16th  Nov.  1858.  On  the  26th  November, 
1858,  said  Lee  L.  James  sold  and  conveyed  the  lands  to  Mrs. 
Mary  L.  Smith,  at  the  price  of  $4,800.  The  bill  alleged  that 
the  purchase  by  the  administrator  was  a  fraud  on  their  rights, 
and  prayed  that  it  might  be  declared  to  have  been  made  in 
trust  for  them,  and  that  the  defendant  might  be  required  to 
account  with  them  for  the  profit  realized  by  the  sale  to  Mrs. 
Smith,  and  for  the  rents  and  profits  of  the  lands  during  his 
possession.  The  complainants  were  infants  when  the  lands 
were  sold  under  the  order  of  the  court,  their  respective  ages 
at  that  time,  as  stated  in  the  bill,  being  as  follows :  Mary  E., 
four  years ;  James,  six  years ;  and  Melissa  E.,  eight  years. 
The  bill  alleged  that,  in  November,  1866,  before  the  complain- 
ants attained  their  majority,  they  removed  to  Texas,  "  and 
have  not  been  in  Alabama  since  that  time ;"  also,  "  that  they 
never  knew  that  such  frauds  had  been  practiced  upon  them 
by  the  said  Lee  L.  James,  in  his  administration  of  said  es- 
tate," tfcc.,  "  until  some  time  during  the  month  of  January, 
1874,  when  they  first  discovered  and  were  informed  of  such 
frauds  and  abuses." 

The  defendant  filed  an  answer  to  the  bill,  averring  that,  on 
final  settlement  of  his  administration,  in  August,  1857,  he 
fully  accounted  for  the  purchase-money  of  said  lands,  and 
decrees  were  rendered  against  him,  in  favor  of  each  of  the 
complainants,  for  their  respective  distributive  shares ;  that 
the  complainants  were  properly  brought  in  as  parties  to  that 
settlement,  being  represented  by  their  guardian  ad  litcin,  and 
afterwards  received  payment  in  full  of  the  several  decrees  in 
their  favor ;  and  he  pleaded  that  settlement  in  bar  of  the  re- 
lief sought,  and  the  lapse  of  time  (more  than  two  years)  in- 
tervening between  that  decree  and  the  filing  of  the  bill.  He 
also  incorporated  in  his  answer  a  demurrer  to  the  bill  for  want 
of  equity,  because  it  showed  on  its  face  that  the  complain- 
ants were  barred  by  lapse  of  time,  and  by  their  failure  to  file 
their  bill  within  two  years  after  the  rendition  of  the  probate 
decree,  or  within  two  years  after  the  removal  of  the  disabil- 
ity of  infancy. 

The  chancellor  overruled  the  plea  and  demurrer,  and,  on 
final  hearing  on  pleadings  and  proof,  rendered  a  decree  for 
the  complainants ;  and  his  decree  .is  now  assigned  as  error. 

GEO.  W.  GUNN,  and  WM.  H.  BAENES,  for  appellant. — 1.  A 
purchase  by  an  administrator,  or  other  trustee,  at  his  own 
sale,  is  good,  at  least  until  it  has  been  repudiated  by  the 
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lieirs  or  beneficiaries ;  and  if  they  seek  to  impeach  it,  they 
must  manifest  their  election  to  do  so  within  a  reasonable 
time. — -Andre-ws  v.  Hobson,  23  Ala.  219 ;  fiobinson  v.  Cullom  &, 
Co.,  41  Ala.  693 ;  Wiswall  v.  Stewart  &  Boston,  32  Ala.  433  ; 
Haidey  v.  Cranmer,  4  Cowen,  718 ;  12  Geo.  594;  23  Geo.  151, 
249.  If  the  complainants  had  brought  themselves  within 
the  general  rule  which  they  sought  to  invoke,  they  would  be 
barred  by  their  long  acquiescence  and  delay. 

2.  But  the  pleadings  and  proof  show  that  this  was  not  a 
purchase  by  an  administrator  at  his  own  sale.  Tho  sale  was 
regularly  made,  at  a  fair  price,  without  any  collusion;  and 
the  administrator  took  the  purchaser's  bid  to  avoid  the  ex- 
pense of  a  re-sale,  and  acted  under  legal  advice  in  reporting 
himself  as  the  purchaser.  The  sale  was  regularly  confirmed, 
and  the  purchase-money  distributed  and  paid  over  under  the 
decree  of  the  court.  The  distributees  now  seek  by  their 
bill,  indirectly,  to  set  aside  or  annul  this  probate  decree, 
long  after  the  statutory  bar  (Revised  Code,  §  2274)  has  run 
against  them. 

WM.  H.  DENSON,  contra.— 1.  A  purchase  by  a  guardian  or  trus- 
tee at  his  own  sale,  or  by  an  administrator  having  no  inter- 
est in  the  estate,  even  if  it  was  fairly  conducted,  may  be  set 
aside  by  the  cestuis  que  trust,  without  showing  any  actual  in- 
jury to  their  rights ;  or  they  may,  at  their  election,  have  it 
declared  a  trust  for  themselves,  and  claim  the  profit  on  a  re- 
sale.— Andrews  v.  Hobson,  23  Ala.  235 ;  McLane  v.  S  pence,  6 
Ala.  894 ;  Montgomery  v.  Givhan,  24  Ala.  568 ;  Charles  v.  Du- 
Bose,  29  Ala.  370 ;  Frazers  Executor  v.  Lee,  42  Ala.  25  ;  Salt- 
marsh  v.  Beene,  4  Porter,  291 ;  Galloway  v.  Gilmer,  36  Ala. 
354 ;  Cunningham  v.  fiogers,  14  Ala.  149  ;  Michaud  v.  Girod,  4 
How.  U.  S.  503 ;  Davone  v.  Fanning,  2  John.  Ch.  252 ;  Perry 
on  Trusts,  §§  197,  427-8,  433,  205,  224 ;  Adams'  Equity,  161 ; 
1  Story's  Equity,  §§  321-2  ;  2  Sugden  on  Vendors,  412,  and 
notes  ;  1  Lead.  Cases  in  Equity,  125-69.  Nor  can  the  trustee 
escape  the  operation  of  this  principle,  by  the  intervention  or 
agency  of  a  third  person,  as  the  nominal  purchaser  at  his 
sale ;  for  the  law  will  not  tolerate  such  an  evasion,  nor  will  it 
permit  that  to  be  done  indirectly  which  it  prohibits  when 
done  directly.  In  this  case,  moreover,  the  trustee  is  estopped 
from  setting  up  such  defense,  having  reported  himself  as  the 
purchaser  to  the  court,  under  oath,  and  having  had  the  sale 
confirmed  to  himself  as  the  purchaser. 

2.  When  relief  is  sought  on  the  ground  of  fraud,  the  stat- 
ute of  limitations  commences  to  run  from  the  discovery  of 
the  fraud,  and  the  suit  must  be  brought  in  one  year. — Revised 
Code,  §  2916 ;  Kane  v.  Bloodyood,  7  John.  Ch.  122.  Here,  the 
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complainants  filed  their  bill  within  four  months  after  the  dis- 
covery of  the  fraudulent  acts  against  which  they  seek  relief, 
and  thus  brought  themselves  within  the  letter  of  the  statute. 
But  the  statute  of  limitations  does  not  apply  to  the  case. 
They  seek  relief  against  a  trustee,  for  fraud  in  the  manage- 
ment of  the  trust  estate ;  and  in  such  cases,  the  rule  is  set- 
tled, that  they  may  file  their  bill  within  twenty  years  from 
the  time  when  he  last  recognized  the  trust. — Blackwdl  v. 
Blackivdl,  33  Ala.  57,  and  authorities  there  cited.  That  an 
executor  or  administrator  is,  in  equity,  a  trustee  for  heirs, 
legatees,  and  creditors,  see  2  John.  Ch.  252 ;  4  How.  U.  S. 
555  ;  Eorer  on  Judicial  Sales,  136 ;  Angell  on  Limitations, 
163-65,  and  notes.  The  doctrine  of  laches,  or  reasonable 
diligence,  applies  only  to  trusts  arising  by  construction  or  im- 
plication of  law,  and  cannot  be  invoked  by  an  executor,  ad- 
ministrator, or  other  express  trustee. — Shaver  v.  Radley,  4 
John.  Ch.  310 ;  Decouche  v.  Savetier,  3  John.  Ch.  216.  A 
trustee  cannot,  by  any  act  on  his  own  part,  strip  himself  of 
the  character  of  trustee,  until  he  has  performed  the  trust. — 
Johnson  v.  Johnson,  5  Ala.  98 ;  Chalmer  v.  Bradley,  1  Jac. 
&  W.  51. 

BBICKELL,  C.  J. — This  case  is  not  of  intrinsic  difficulty, 
but  its  consideration  is  embarrassed  by  inappropriate  and,  in 
some  respects,  insufficient  pleading,  and  the  introduction  of 
much  irrelevant  matter,  tending  to  obscure  the  questions  really 
at  issue.  A  demurrer  to  the  bill  was  interposed,  assigning 
ten  different  causes,  several  of  which  rest  upon  the  hypothe- 
sis, that  the  bill  is  filed  under  the  statute  (Bevised  Code, 
§  2274)  for  the  correction  of  errors  occurring  in  the  final  set- 
tlement of  an  administration  made  in  the  court  of  probate. 
Yet  such  is  not  the  purpose  of  the  biU,  and  it  contains  no 
averment  as  to  the  existence  of  such  settlement,  or  of  any 
error  therein.  In  this  respect,  the  demurrer  is  founded  on 
matter  introduced  by  the  answer,  and  not  on  matter  apparent 
on  the  face  of  the  bill.  Several  of  the  other  grounds  are  not 
assigned  with  the  particularity  which  the  statute  requires, 
and,  for  that  reason,  cannot  be  entertained.  A  plea  is  inter- 
posed, averring  that  the  appellant  had  made  a  final  settle- 
ment of  his  administration  in  the  court  of  probate,  and  that 
more  than  two  years  after  such  settlement,  and  after  the  ter- 
mination of  the  disability  of  infancy,  under  which  the  com- 
plainants labored  at  the  time  of  the  settlement,  had  elapsed 
before  the  filing  of  the  bill.  The  plea  is  founded  in  a  mis- 
conception of  the  purposes  of  the  bill,  of  the  rights  which 
the  complainants  assert,  and  of  the  character  of  relief  to  which 
they  may  be  entitled.  It  is  not  sought  to  correct  ahy  error 
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intervening  in  the  settlement  of  the  appellant's  administra- 
tion, nor  to  disturb  the  validity  and  collusiveness  of  the  de- 
cree rendered  by  the  court  of  probate.  The  whole  object  of 
the  bill  is  the  assertion  and  enforcement  of  a  constructive 
trust  upon  a  purchase  of  lands  made  by  the  appellant  while 
administrator,  and  which  were  sold  by  him,  in  his  represent- 
ative capacity,  under  the  decree  of  the  court  of  probate. 
The  trust  is  exclusively  a  matter  of  equitable  jurisdiction,  of 
which  the  court  of  probate  had  no  cognizance,  and  which  was 
not  involved  in,  or  affected  by,  the  decree  rendered  by  that 
court  on  the  final  settlement  of  the  appellant's  administra- 
tion. We  pass  from  the  further  consideration  of  the  plea 
and  demurrer,  to  the  facts  of  the  case,  as  shown  by  the  plead- 
ings and  proofs. 

1.  There  is  no  controversy  about  the  general  principle  the 
bill  is  intended  to  invoke.     A  purchase  by  a  trustee,  at  his 
own  sale,  at  the  option  of  the  cestuis  que  trust,  seasonably  ex- 
pressed, is  voidable,  and  will  be  set  aside,  though  he  may 
have  acted  with  fairness,  and  made  no  profit.     Or,  if,  after 
such  purchase,  he  should  resell  for  an  increased  price,  a  court 
of  equity  permits  the  cestuis  que  trust  to  treat  the  purchase  and 
sale  as  having  been  made  for  their  benefit,  and  will  decree  to 
them  whatever  of  profit  he  may  realize. 

2.  It  is  insisted,  this  case  does  not  fall  within  the  opera- 
tion of  this  principle — that  the  appellant  was  not  a  purchaser 
at  his  own  sale,  but  a  subsequent  bonafide  purchaser  from  his 
vendee.     It  may  be  that,  after  a  fair,  actual  sale  to  a  third 
party,  a  trustee  may  purchase  of  his  vendee,  and  the  pur- 
chase will  be  free  from  the  infirmity  of  a  purchase  made  at 
his  own  sale,  and  not  subject  to  any  trust  in  favor  of  the  ces- 
tuis que  trust.     Strong  presumptions  of  indirection,  and  effort 
to  evade  the  general  principle,  necessarily  attach,  if  the  pur- 
chase is  recent  after  the  sale  made  by  him,  and  the  vendee  is 
his  near  relation  ;  which  must  be  fully  repelled,  by  clear  and 
convincing  evidence  of  the  absence  of  all  concert  or  collusion, 
and  of  the  fairness  of  the  original  sale,  and  the  adequacy  of 
its  consideration. — Obert  v.  Obert,  2  Stock.  Ch.  98  ;  Johnson  v. 
Kay,  8  Humph.  142.     The  sale  made  by  him  must,  under  all 
circumstances,  have  been  complete,  and  no  duty  resting  on 
him,  the  faithful  performance  of  which  is  inconsistent  with 
his  interest  as  a  purchaser  of  the  property.     The  foundation 
of  the  principle  is  the  equitable  maxim,  that  by  no  dealing 
with  the  trust  estate  shall  a  trustee  acquire  for  himself  per- 
sonal, individual  profit — the  duty  of  exercising,  for  the  bene- 
fit of  the  cestuis  que  trust,  all  the  rights,  powers,  knowledge, 
and  ad^santages  of  every  description,  which  he  may  derive 
from  his  position — the  necessity  of  removing  all  temptation 
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to  employ  these  for  his  own  gain ;  and  it  must  apply  so  long 
as  the  relation  continues,  and  the  relation  of  purchaser  would 
be  inconsistent  with  it. 

The  appellant,  having  reported  to  the  court  of  probate 
that  he  was  the  purchaser  of  the  lands,  at  the  sale  made  by 
him  under  the  decree  of  the  court,  and  on  the  report  ob- 
tained confirmation  of  the  sale,  and  procured  a  conveyance 
to  himself  as  such  purchaser,  under  the  decree  of  the  court, 
cannot  now  be  permitted  to  deny  the  fact,  and  evade  the  re- 
sponsibilities resulting  from  it.  Nor  was  he,  at  the  time  he 
was  substituted  as  purchaser,  capable  of  making  a  purchase, 
which  would  have  been  indefeasible  against  the  cestuis  que 
trust,  and  which  a  court  of  equity  would  not  regard  as  clothed 
with  a  trust  for  them.  In  many  respects,  his  vendee  was 
merely  a  bidder ;  the  sale  was  inchoate,  and  its  completion 
dependent  on  the  confirmation  of  the  court  of  probate.  It 
was  his  duty  to  report  the  sale  for  confirmation  ;  and  if  the 
price  did  not  approximate,  or  was  greatly  disproportionate 
to  the  value  of  the  lands,  to  resist  confirmation,  and  insist 
on  a  re-sale.  As  a  purchaser  from  the  bidder,  his  interest 
was  confirmation,  though  the  price  may  have  been  dispro- 
portionate to  the  value  of  the  lands ;  and  the  greater  the  dis- 
proportion, the  greater  his  individual  gain.  Duty  as  trustee, 
and  interest  as  purchaser,  were  directly  in  conflict,  and  the 
purchase  was  within  the  spirit,  policy,  and  reason  of  the 
principle,  and  the  mischiefs  against  which  it  is  directed.  It 
may  be  the  facts  will  not  justify  the  suggestion  of  actual  or 
intentional  fraud,  and  that  the  sale  was  fair,  for  a  full  price, 
and  confirmation  would  have  been  the  duty  of  the  court  of 
probate.  As  was  said  by  PEARSON,  J.,  in  Brothers  v.  Brothers, 
7  Ired.  Eq.  156,  the  court  relieves  against  such  purchases, 
"  not  because  there  is,  but  that  there  may  not  be  fraud." 
The  principle  is  not  remedial,  but  preventive  of  wrong ;  and 
no  inquiry  into  the  facts  of  a  particular  transaction  is  made. 
If  it  falls  within  a  general  principle,  whether  any  injury  has 
resulted  to  those  having  beneficial  interests,  is  not  material. 
They  have  a  clear  legal  right  to  avoid  the  sale,  or  to  treat  it 
as  made  for  their  benefit,  and  claim  whatever  of  profit  may 
have  been  derived  from  it  by  the  trustee. 

3.  Long  acquiescence  in  the  purchase,  of  which  no  just 
and  reasonable  explanation  is  offered,  disables  the  cestuis  que, 
trust  from  coming  into  a  court  of  equity  to  avoid  the  sale,  or 
to  assert  that  it  was  in  trust  for  their  benefit. — 1  Lead.  Eq. 
Cases,  236,  258 ;  Campbell  v.  Walker,  5  Vesey,  678 ;  Hawley 
v.  Cramer,  4  Cowen,  718 ;  Wade  v.  Pettilwne,  11  Ohio,  57 ; 
Scott  v.  Freeland,  1  Smedes  &  Mar.  409 ;  Ashursfs  Appeal,  60 
Penn.  54,  315.  The  condition  on  which  the  court  becomes  ac- 


532  SUPEEME  COURT  [Dee.  Term, 

[Jaines  v.  James.  ] 

tive  for  his  relief  is,  that  he  apply  within  a  reasonable  time 
after  he  has  information  of  the  facts  on  which  the  right  de- 
pends. Unexplained  acquiescence  is  a  waiver  of  the  right, 
operating  as  evidence  of  the  confirmation  of  the  act  of  the 
trustee.  The  authorities  have  not  defined,  and  it  is  said,  gen- 
erally, that  it  is  not  practicable  to  define,  what  delay  will  be 
unreasonable,  authorizing  the  presumption  of  a  waiver  of  the 
right  to  impeach  the  purchase  by  the  trustee,  and  of  confirm- 
ation, or  an  election  to  consider  it  valid.  Each  case  is  nec- 
essarily controlled  by  its  peculiar  circumstances.  In  the 
present  case,  the  relief  sought  is  not  an  avoidance  of  the  pur- 
chase by  the  trustee.  The  assertion  is,  that,  in  the  contem- 
plation of  a  court  of  equity,  it  was,  at  the  election  of  the  ces- 
tuis  que  trust,  in  trust  for  their  benefit.  It  was,  however,  a 
constructive,  not  an  express  trust.  It  is  "superinduced  upon 
the  transaction  by  operation  of  law,  as  matter  of  equity,  in- 
dependent of  the  particular  intention  of  the  parties." — 2 
Story's  Eq.  §§  980,  1176.  The  recovery  sought  in  this  case 
is  pecuniary,  not  of  property,  or  its  possession.  The  uniform 
course  of  decision  in  this  court  has  been,  that  such  trusts  are 
within  the  operation  of  the  statute  of  limitations,  and  all 
remedy  for  their  enforcement  barred  by  the  limitation  which 
would  bar  a  corresponding  legal  right  and  remedy  in  courts 
of  law. — Maun/  v.  Mason,  8  Port.  20  ;  Tarltton  v.  Goldthivaite, 
23  Ala.  346 ;  Martin  v.  Br.  Bank  Decatur,  31  Ala.  111.  In 
the  absence  of  circumstances  excusing  or  explaining  the  de- 
lay, acquiescence  by  the  cestuia  que  trust,  in  the  purchase  and 
re-sale  by  a  trustee,  of  the  trust  property,  for  his  individual 
benefit,  if  actual  fraud  does  not  taint  the  transaction,  for  the 
period  which,  under  the  statutes  of  limitations,  would  ope- 
rate a  bar  to  the  assertion  of  the  trust  implied  by  a  court  of 
equity  in  their  favor  (if  the  statute  was  pleaded  as  a  defense), 
must  be  deemed  unreasonable,  disabling  them  from  coming 
into  a  court  of  equity  for  relief.  From  the  acquiescence,  a 
waiver  of  the  right,  and  an  election  to  acqept  the  purchase 
and  re-sale  as  for  the  individual  benefit  of  the  trustee,  and 
not  as  for  their  benefit,  will  be  presumed. — Scott  v.  Freeland, 
supra;  Aslmrsfs  Appeal,  supra;  Boone  v.  Cliilds,  10  Peters,  223; 
Keyton  v.  Keyton,  20  Mo.  530.  It  is  to  this  class  of  cases  a 
court  of  equity  applies  most  rigidly  the  maxim,  that  reason- 
able diligence  must  concur  with  conscience  and  good  faith. — 
Johnson  v.  Johnson,  5  Ala.  91. 

It  is  no  longer  a  question  whether  a  court  of  equity  obeys 
the  statute  of  limitations,  or  adopts  it  by  analogy.  The 
statute  expressly  declares,  that  the  limitation  of  suits  at  law 
shall  apply  to  suits  in  chancery. — Kevised  Code,  §  3381.  If 
the  right  now  asserted  was  legal,  and  the  remedy  pursued  in 
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a  court  of  law,  it  would  be  in  form  an  action  for  use  and  oc- 
cupation, and  for  money  had  and  received,  barred  by  the 
lapse  of  six  years  from  the  time  the  cause  of  action  accrued. 
The  cause  of  action  accrued  in  November,  1858,  when  the  sale 
and  conveyance  was  made  to  Smith.  If  the  appellant  had 
pleaded  the  statute,  or  incorporated  it  as  a  defense  in  the  an- 
swer, two  of  the  complainants,  Melissa  E.  and  John  James, 
would  have  been  barred.  More  than  six  years  elapsed  after 
Melissa  E.  was  freed  from  the  disability  of  infancy,  and  more 
than  three  years  after  the  majority  of  John,  before  the  bill 
was  filed.  The  cause  of  action  having  accrued  during  their 
infancy,  and  the  period  of  limitation  having  run,  the  statute 
allows  them  only  three  years,  after  attaining  full  age,  to  bring 
suit.— Ee vised  Code,  §  2910. 

4.  Acquiescence,  unreasonable  delay,  is  not,  like  the  statute 
of  limitations,  a  special  defense,  which  must  be  pleaded  to  be 
available.  It  arises  on  the  pleadings  and  proofs,  and  the 
court  acts  upon  it,  because  the  party  affected  by  it  does  not 
bring  himself  within  the  principles  on  which  the  right  to  re- 
lief is  founded.- — FisJter  v.  Boody,  1  Curtis,  219 ;  Badger  v. 
Badger,  2  Wall.  87. 

5.  The  general  rule  in  equity  is,  that  all  the  parties  com- 
plainant to  a  suit  must  be  entitled  to  relief,  or  the  suit  will 
fail.  If  the  statute  of  limitations  operates  a  bar  to  one,  the 
others  cannot  recover. — Hardeman  v.  Sims,  3  Ala.  747;  IVil- 
kirts  v.  Judge,  14  Ala.  135  ;  Vaughn  v.  Lovejoy,  34  Ala.  437. 
Under  the  bill,  as  now  framed,  no  relief  can  consequently  be 
obtained  by  the  complainant  Mary  E.,  whose  infancy  pro- 
tected her  from  the  imputation  of  laches,  and  who  had  not 
been  ot  full  age  for  three  years  prior  to  the  filing  of  the  bill. 
Under  our  liberal  statute,  she  may,  however,  amend  the  bill, 
so  as  to  adapt  it  to  the  state  of  proof,  and  the  equity  of  the 
case.  We  say  nothing  of  the  terms  on  which  such  an  amend- 
ment should  be  allowed,  leaving  the  chancellor,  if  applica- 
tion is  made  for  amendment,  to  prescribe  such  terms  for  its 
allowance  as  may  seem  equitable. 

G.  We  have  not  overlooked  the  averment  of  the  bill,  that 
the  complainants  were  ignorant  of  the  facts  on  which  their 
right  to  relief  is  founded,  until  a  few  months  before  riling  the 
bill.  If  the  complainants  were  ignorant  of  the  facts,  and  of 
their  rights,  acquiescence  and  unreasonable  delay  would  not 
be  imputable.  Knowledge  of  the  facts  which  entitle  to  re- 
lief, and  a  want  of  diligence  in  acting  upon  it,  must  coexist, 
to  authorize  the  presumption  of  a  waiver  of  the  right. — 1 
Lead.  Eq.  Cases,  236.  But  the  averment  of  ignorance  is  not 
supported  by  evidence ;  and  the  fact  itself  is  inconsistent 
with  the  undisputed  evidence  found  in  the  record.  The  pub- 
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licity  of  the  whole  transaction,  apparent  as  the  greater  part 
of  it  was  on  the  records  of  the  court  of  probate ;  the  regis- 
tration of  the  conveyance  from  the  appellant  to  Smith,  re- 
citing its  real  consideration,  for  more  than  fifteen  years  ;  the 
change  in  the  possession  of  the  lands  immediately  on  its  ex- 
ecution ;  the  residence  of  the  complainants,  until  1866,  near 
to  the  lands,  and  their  relationship  to  the  appellant,  and  to 
Smith,  render  the  averment  of  ignorance  almost  incredible, 
especially  when  the  complainants  offered  no  evidence  in  sup- 
port of  it.  But,  by  no  mere  general  averment  of  ignorance, 
can  a  party  account  for  long  delay  and  acquiescence.  By 
distinct  averments  he  must  show  why  he  was  so  long  igno- 
rant, and  acquit  himself  of  all  knowledge  of  facts  which  would 
put  him  on  inquiry.  He  must  show  how  and  when  he  first 
came  to  a  knowledge  of  the  facts,  or  the  court  "  may  justly 
refuse  to  consider  ins  case,  on  his  own  showing,  without  in- 
quiring whether  there  is  a  demurrer,  or  formal  plea  of  the 
statute  of  limitations,  contained  in  the  answer." — Badger  v. 
Badger,  2  Wall.  87 ;  Fisher  v.  Boody,  1  Curtis,  206 ;  Carr  v. 
Hilton,  Ib.  390 ;  Stearns  v.  Page,  7  How.  819 ;  Martin  v.  Br. 
Bank  Decatur,  31  Ala.  111. 

Eeaching  the  conclusion  that  two  of  the  complainants  are 
not  entitled  to  relief,  and  this  excluding  relief  to  the  other 
complainant,  under  the  bill  as  now  framed,  it  is  unnecessary 
to  consider  other  questions  which  have  been  presented.  If 
they  arise  in  the  further  prosecution  of  the  suit,  it  will  prob- 
ably be  under  different  circumstances. 

The  decree  of  the  chancellor  must  be  reversed,  and  the 
cause  remanded. 


Chambers  County  v.  Lee  County. 

Action  by  Old  against  New  County,  for  Part  of  County  Debt. 

1.  Counties  as  corporations;  how  far  subject  to  legislative  control. — Counties  are 
public  corporations,  or  quasi  corporations,  invested  with  a  portion  of  the  State's 
political  power  for  the  purposes  of  local  administration,  and  subject,  within 
the  limits  imposed  by  the  constitution,  to  tho  general  superintendence  and 
control  of  the  legislature;  and  in  the  creation  of  new  counties,  the  legislature 
has  the  undoubted  right  to  provide,  as  it  has  done  by  a  general  statute  (Kev. 
Code,  §§  28-9),  for  an  apportionment  of  the  respective  debts  of  the  old  coun- 
ties between  them  and  the  new  county. 

2.  Action  against  new  county,  for  pro-rata  share  of  old  county  debt ;  presenta- 
tion of  claim  to  Commissioners'  Court. — An  action  at  law  lies  against  a  new  coun- 
ty, in  favor  of  one  of  the  old  counties  from  which  it  was  taken,  for  its  pro-rata 
share  of  the  existing  debt  of  the  old  county,  as  ascertained  and  certified  by  its 
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Commissioners'  Court,  if  the  Commissioners'  Court  of  the  new  county  refuses 
to  issue  its  certificate  of  indebtedness,  as  required  by  the  statute  (Kev.  Code, 
§  29);  and  it  is  not  necessary  thiit  such  debt  shull  be  presented  within  twelve 
mouths  (Ib.  §  909),  as  required  in  the  case  of  other  claims  against  a  county. 

APPEAL  from  the  Circuit  Court  of  Lee. 

Tried  before  the  Hon.  JAS.  E.  COBB. 

This  action  was  brought  by  the  appellant  against  the 
appellee,  each  being  a  body  corporate,  to  recover  the  sum  of 
$8,007.83,  alleged  to  be  the  defendant's  pro-rata  share  of  the 
county  debt  of  Chambers  on  the  5th  December,  1866,  when 
Lee  county  was  created ;  together  with  interest  thereon. 
The  record  does  not  show  when  the  action  was  commenced, 
the  original  summons  and  complaint  having  been  lost ;  but  a 
new  summons  and  complaint  were  substituted,  by  consent, 
on  the  12th  November,  1875.  The  defendant  demurred  to 
the  complaint,  "  because  it  shows  on  its  face  that  the  plain- 
tiff has  no  legal  claim  against  the  defendant  as  a  corpora- 
tion, on  which  an  action  at  law  can  be  maintained ;  and 
because  it  shows  that  the  demand  sued  on  was  not  presented 
to  the  Commissioners'  Court  of  Lee  county,  within  twelve 
months  after  it  became  due  or  accrued."  The£ourt  sus- 
tained the  demurrer,  and  its  judgment  is  now  assigned  as 
error. 

J.  J.  ROBINSON,  for  appellant. — 1.  A  county  is  a  public,  or 
municipal  corporation,  created  for  public  purposes,  and  sub- 
ject to  the  control  of  the  legislature.  The  statute  imposed 
this  obligation  on  the  new  county,  and  the  legislature  had 
the  undoubted  right  to  make  it  liable  for  the  debt. — Dillon 
on  Municipal  Corporations,  §§  36,  44,  129,  and  cases  there 
cited ;  Layton  v.  Neiv  Orleans,  12  La.  Ann.  515 ;  Brewster  v. 
Syracuse,  19  N.  Y.  116 ;  Dunmore's  appeal,  52  Penn.  St.  374 ; 
Lycoming  v.  Union,  15  Penn.  St.  166. 

2.  An  action  at  law  was  the  proper  remedy  for  the  plaintiff 
to  pursue. — Davis  v.  Autauga  County,  32  Ala.  703;  Lowndes 
County  v.  Hunter,  49  Ala.  507.     That  mandamus  would  not 
lie,  see  Ex  parte  Lynch,  2  Hill,  45  ;  Trustees,  &c.  v.  The  State, 
11  Incl.  205 ;  2  Watts  &  Ser.  416;  16  Serg.  &  E.  317. 

3.  If  the  plaintiff's  debt  required  presentation,  like  other 
claims  against  a  county  (Rev.  Code,  §  909),  within  twelve 
months  after  it  accrued,  or  became  payable,  the  complaint 
shows  a  compliance  with  the  statute.     The  statutory  bar 
could  not  begin  to  run  from  the  approval  of  the  act  creating 
the  new  county ;  lor  no  courts  were  then  organized  in  the 
county,  and  there  were  no  officers  to  issue  process.     Until 
Chambers  county  had  ascertained  its  own  indebtedness,  and 
from  that  calculated  the  debt  due  from  Lee,  there  was  no 
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definite  demand  due  from  the  latter  to  the  former  county ; 
and  until  this  demand  was  duly  presented,  and  refused,  there 
was  no  cause  of  action  in  favor  of  Chambers  county.  The 
complaint  shows  that  the  indebtedness  was  ascertained 
on  the  9th  August,  1869,  and  presented  to  the  proper  court  of 
Lee  county  on  the  next  day. 

W.  H.  BAENES,  contra. — The  act  creating  Lee  county  does 
not  impose  any  liability  on  the  new  county,  in  its  corporate 
capacity,  for  the  debt  or  demand  here  sued  on ;  nor  is  such 
liability  imposed  by  the  subsequent  general  statute  enacted 
at  the  same  session.  The  plaintiff  may  have  a  remedy  by 
mandamus,  or  by  bill  in  chancery  ;  but  there  are  insurmount- 
able difficulties  in  the  way  of  maintaining  an  action  at  law. 
Moreover,  if  the  plaintiff  had  a  cause  of  action  at  all,  it  was 
barred  by  the  failure  to  present  it  within  twelve  months 
after  it  accrued,  as  required  by  section  909  of  the  Revised 
Code. 

MANNING,  J. — Leo  county  was  created  by  an  act  of  the 
general  assembly,  approved  December  5th,  1866,  of  portions 
of  the  counties  of  Chambers,  Tallapoosa,  Macon  and  Russell ; 
and  the  property  embraced  in  the  new  county  that  was  taken 
from  each  of  the  others  was,  by  the  5th  section  of  the  act, 
made  "  liable  to  taxation  for  the  pro-rata  proportion  of  any 
debts"  then  due  from  those  counties,  respectively,  to  be 
levied,  collected,  and  paid  by  the  proper  authorities  of  the 
new  county.  This  was  in  effect  provided  for  by  the  act  cre- 
ating the  county  of  Lee.  By  another  act,  passed  at  the  same 
session  of  the  general  assembly,  which  is  incorporated  in 
sections  28  and  29  of  the  Revised  Code,  it  was  enacted,  as 
set  forth  in  the  latter  section,  that  "  the  Court  of  County  Com- 
missioners of  any  county,  from  which  a  portion  of  its  terri- 
tory and  inhabitants  has  been  taken  to  form  a  new  county, 
must  ascertain,  as  nearly*  as  practicable,  the  entire  debt  of 
their  county  at  the  time  such  portion  of  their  county  was 
taken  off,  and,  out  of  such  indebtedness,  must  ascertain  the 
pro-rata  share  due  from  that  part  of  the  county  taken  off, 
and  transmit  a  certified  statement  of  the  amount  to  the  Court 
of  County  Commissioners  of  the  new  county  to  which  such 
portion  of  their  territory  has  been  attached ;  and  the  Court 
of  County  Commissioners  of  the  new  county  must  then  issue 
a  certificate  of  indebtedness  for  such  certified  amount,  in 
favor  of  the  county  making  such  certified  statement,  which 
shall  be  paid  by  said  new  county  as  now  provided  by  law  for 
the  payment  of  county  dues." 

The  complaint  of  Chambers  county  in  this  cause  sets  forth, 
VOL.  i/v. 
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that  such  ascertainment  of  its  debt  existing  when  Lee  county 
was  created,  and  of  the  portion  thereof  with  which  Lee  county 
was  chargeable,  was  made  out,  and  a  statement  thereof  cer- 
tified and  transmitted,  in  August,  1869,  to  the  Court  of  County 
Commissioners  of  Lee  county,  and  its  certificate  of  indebted- 
ness therefor  demanded — all  in  accordance  with  the  law; 
and  that  said  Court  of  County  Commissioners  of  Lee  county 
refused  to  deliver  the  said  certificate  of  indebtedness ; 
whereupon  Chambers  county  brings  its  suit,  &c.  To  this 
complaint  a  demurrer  was  filed,  on  the  grounds,  as  alleged, 
that  the  complaint  showed  no  cause  of  action  to  sustain  a 
suit  at  law  against  Lee  county,  and  showed  that  no  demand 
was  made  within  twelve  months  after  the  supposed  debt 
became  due  or  accrued.  The  demurrer  was  sustained,  and 
the  judgment  on  the  demurrer  is  now  assigned  as  error. 

Every  county  in  this  State  is  a  body  corporate,  and  may 
sue  and  be  sued  in  any  court  of  record. — Rev.  Code,  §  897. 
Counties  are  public  corporations,  or  quasi  corporations, 
created  by  the  State  as  a  means  of  exercising  a  portion  of  its 
political  power  by  local  administrations ;  on  which  are  im- 
posed a  part  of  the  sovereign  authority  and  duty  to  insure 
domestic  tranquillity,  and  promote  the  general  welfare,  within 
the  territorial  limits  to  which  they  are  assigned.  From  their 
origin,  and  the  nature  and  object  of  their  functions,  these 
local  administrations  must  act  under  the  superintendence 
and  control  of  the  legislature  of  the  State,  and  be  subject  to 
its  power.  While,  therefore,  this  power  must  not  be  so 
exercised  in  relation  to  those  sub-governments,  if  we  may 
call  them  such,  as  to  violate  the  restrictions  which,  in  behalf 
of  the  life,  liberty,  and  property  of  the  persons  residing 
within  their  limits,  the  constitution  has  imposed  upon  it — 
subject  to  these  restrictions,  and  not  violating  the  just  rights 
which  they  are  intended  to  guard,  the  legislature  may  com- 
mand these  local  administrations  to  do  what  the  public  inter- 
est and  public  justice  require.  For  the  performance  of  their 
duties,  they  must  have  revenues,  and  they  may  be  allowed  to 
contract  debts.  The  moneys  thus  raised,  or  advantages  so 
obtained,  are  presumed  to  have  been  employed  for  the  com- 
mon benefit,  in  the  making  of  roads,  bridges,  and  public 
buildings,  or  otherwise.  And  when  a  county  which  owes  a 
debt  is  required  to  yield  a  portion  of  the  territory  and  inhab- 
itants, that  should  contribute  to  the  payment  of  it,  to  a  new 
county,  formed  presumably  for  their  benefit  in  part,  what 
can  be  more  in  consonance  with  the  public  interest  and  pub- 
lic justice,  than  that  the  new  county  should  pay  a  fair  part 
of  such  debt  ?  How,  in  other  words,  can  it  be  held  that  the 
legislature,  in  requiring  it  to  do  so,  has  imposed  upon  it 
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burdens  which  the  courts  of  the  State  should  refuse  to  com- 
pel it  to  bear.  The  division  of  the  territory  of  the  State  into 
counties,  is  a  needful  political  arrangement,  which  the  general 
assembly  must  make,  and  may  from  time  to  time  change,  as 
the  public  welfare  or  convenience,  in  its  judgment,  may 
require ;  and  adjustments  of  the  kind  in  question  must  also 
sometimes  be  then  made,  to  prevent  the  changes  from  cast- 
ing unequal  and  heavy  burdens  on  a  portion  only  of  the 
people  who  ought  to  bear  them.  The  object  of  the  statute, 
under  which  the  suit  in  this  cause  was  brought,  is  to  prevent 
this  inequality ;  and  it  seems  to  us  a  judicious,  certainly  not 
an  arbitrarily  unjust  enactment.  Being  spread  upon  the 
statute-book,  it  gives  notice  to  communities,  dissatisfied  with 
the  boundaries  of  their  counties,  of  provisions  of  the  law, 
subject  to  which  new  counties  must  be  made.  See,  upon  the 
power  of  the  legislature  to  make  such  partition  of  the  debt 
of  an  old  county,  between  it  and  a  new  county  composed  in 
part  of  the  old,  1  Dillon  011  Mun.  Cor.  §§  127  and  129,  and 
cases  referred  to,  and  sections  36  and  44. 

2.  In  respect  to  the  suit,  and  the  forum  in  which  it  shall  be 
brought,  if  the  new  county  refuses  to  make  the  contribution, 
or  deliver  its  certificate  of  indebtedness  when  properly  de- 
manded, the  statute  is  silent.  In  Autauga  County  v.  Davis 
(32  Ala.  703),  this  court  decided,  that  if  a  statute  creates  a 
claim  against  a  county,  and  does  not  prescribe  an  adequate 
remedy  for  its  enforcement,  a  suit  against  the  county  by 
summons  and  complaint  will  be  maintained.  This  was  an 
action  at  law  for  physician's  fees  for  services  to  a  sick  pauper 
of  the  county.  "We  see  no  reason  why  a  similar  action  may 
not  be  maintained  on  the  facts  constituting  the  present  case. 
Prima  facie,  the  certified  statement,  made  out  according  to 
law  by  the  Court  of  County  Commissioners  of  Chambers 
county,  presents  the  correct  amount  of  the  claim.  It  may 
doubtless,  however,  be  shown  to  be  incorrect,  if  it  is  so,  and 
the  sum  be  reduced.  Although  the  calculations  for  ascer- 
taining the  amount  may  cause  some  trouble,  they  can  be 
made  by  a  jury;  at  least,  we  see  no  reason  why  Chambers 
county  may  not  sue  at  law,  and  leave  it  to  the  defendant  to 
seek  the  aid  of  a  court  of  equity,  if  that  be  found  neces- 
sary. 

In  respect  to  the  objection,  that  the  claim  was  not  pre- 
sented to  Lee  county,  within  twelve  months  after  it  accrued, 
according  to  section  909  of  the  Revised  Code,  we  need  not 
determine,  whether  it  ought  to  be  made  by  plea  or  demurrer. 
The  charge  which  is  the  subject  of  this  litigation,  was  im- 
posed by  a  statute,  of  which  the  authorities  of  Lee  county 
must  necessarily  have  notice.  It  was  a  debt  specifically 

VOL.  LV. 
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created  by  law,  composed  of  a  part  of  the  debt  of  Chambers 
county  then  existing,  with  which  the  new  county  came  into 
being,  and  not  a  debt  subsequently  arising  under  the  lav/, 
out  of  the  transactions  of  individuals,  of  which  the  Court  of 
County  Commissioners  of  Lee  county  need  to  be  informed. 
This  county  received  its  existence  and,  as  a  part  of  itself,  a 
portion  of  the  territory  and  inhabitants  of  Chambers  county, 
cum  ortere — with  this  debt  as  a  part  of  the  heritage ;  and  it  is 
not  one  of  the  class  of  claims  embraced  in  section  909,  which 
are  required  to  be  presented  within  twelve  months. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the 
cause  remanded. 


Hughes  v.  Hatchett  &  Trimble. 

Bill  in  Equity  to  enforce   Vendor's  Lien  for   Purchase- Money 

of  Land. 

1.  Parties  to  bill  to  enforce  vendor's  lien;  parol  canirad  for  sale  of  land. — An 
executory  paro)  contract  lor  the  sale  of  land  is  void  under  the  statute  of  frauds 
(Rev.  Code,  §  1862),  and  confers  uo  rights  on  the  purchaser,  when  none  of  the 
purchase-money  has  been  paid;  consequently,  he  is  neither  a  necessary  nor  a 
proper  party  to  a  bill  filed  by  his  vendor,   against  a  subsequent  purchaser  of 
the  lands,  to  subject  them  to  the  payment  of  the  purchase-money. 

2.  Same  /  purchase  of  lands  by  executor. — An  executor,  acting  in  good  faith, 
and  in  the  exercise  of  a  sound  discretion,   may  purchase   lands  at  a  judicial 
sale,  in  order  to  save  a  debt  due  to  the  estate;  and  in  such  case,  the  lands 
being  regarded  simply  as  personalty  in  his  hands,  the  devisees  or  heirs  are  not 
necessary  parties  to  a  bill  filed  by  him  against  a  subsequent  purchaser,  to  sub- 
ject them  to  the  payment  of  the  purchase-money. 

3.  When  puie/iaser  cannot  defend  on  account  of  incxmbrance  or  defective  title. — 
A  purchaser  of  lands,  remaining  in  undisturbed  possession,  cannot  set  up  an 
incumbrance,  or  a  defect  in  the  title,  in  defense  of  a  suit  to  subject  them  to  the 
payment  of  his  notes  for  the  purchase-money,  when  there  is  no  allegation  of 
fraud  in  the  sale,  and  the  vendor  is  not  insolvent. 

4.  Judgment  on  affirmance  ;  damages,  and  interest. — When  a  decree  in  chan- 
cery, ordering  lands  to  be  sold  ior  the  payment  of  the  purchase-money,  is  af- 
firmed by  this  court  (Rev.  Code,  §§  3479-bO,  3489-90),  the  sureties  on  the  ap- 
peal bond  are  only  liable  for  the  costs  of  the  appeal,  and  no  money  judgment 
can  be  here  rendered  against  them,  nor   damages  or  interest   be  awarded 
against  them,  although  the  bond  is  conditioned  as  an  ordinary  supersedeas 
bond. 

5.  Special  supersedeas  bond. — In  cases  where  a  special  snpersedeas  bond  is 
required  (Rev.  Code,  §§  3489-90),  it  should  contain  not  only  the  condition 
prescribed  in  ordinary  cases,  but  a  superadded  condition,  according  to  the  cir- 
cumstances of  each  case,  providing  indemnity  against  such  damage  or  loss  as 
the- appellee  may  sustain  by  the  appeal;  but  any  recovery  on  such  bond,  be- 
yond the  costs  of  the  appeal,  must  be  by  suit  on  the  bond. 

APPEAL  from  the  Chancery  Court  of  Elmore. 
Heard  before  the  Hon.  CHABLES  TURNER. 
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The  original  bill  in  this  case  was  filed  on  the  29th  April, 
1875,  by  W.  T.  Hatchett  and  Benj.  Trimble,  suing  individ- 
ually, against  A.  T.  Hughes ;  and  sought  to  subject  a  certain 
tract  of  land,  described  as  "section  fifteen  (15)  and  fractional 
section  twenty-two  (22),  west  of  the  Coosa  river,  in  Elrnore 
county,"  which  the  complainants  had  sold  to  said  Hughes,  to 
the  payment  of  one  of  the  notes  given  for  the  purchase-money. 
The  contract  of  sale  was  made  on  the  18th  May,  1874,  and 
the  complainants  executed  to  said  Hughes  a  bond  for  titles, 
in  the  following  words  :  "  Know  all  men  by  these  presents, 
that  we,  Wm.  T.  Hatchett  and  Benjamin  Trimble,  have  bar- 
gained and  sold  to  A.  T.  Hughes  the  following  tract  of  land, 
to-wit :  all  of  section  fifteen  (15),  and  all  of  fractional  section 
twenty-two  (22),  west  of  the  Coosa  river,  in  Elmore  county, 
known  as  the  'Ed.  House  place,'  for  the  sum  of  five  thousand 
dollars,  payable  as  follows,  to-wit :  five  hundred  dollars  on 
the  1st  day  of  January,  1875,  and  the  balance  to  be  divided 
into  four  equal  annual  payments,  with  interest  from  the  1st 
day  of  January,  1875  ;  the  said  Hughes  taking  the  contracts 
made  with  the  following  named  colored  men,  for  a  part  of 
said  land,  to-wit :  Alphonzo  Jenkins,  Randall  Storrs,  Jack 
Thrasher,  and  George  McMorris,  and  carry  out  the  contracts 
made  with  them ;  and  we  agree  to  make  to  said  Hughes,  or 
to  his  assigns  or  heirs,  good  and  lawful  title  to  said  land  when- 
ever the  notes  described  above  are  paid,  said  notes  being  as 
follows,"  describing  them.  Hughes  was  put  into  possession 
of  the  land  under  this  contract,  but  failed  to  pay  the  first 
note  (for  $500)  at  maturity ;  and  thereupon  this  bill  was  filed. 
The  prayer  of  the  bill  was,  that  the  several  notes  might  be 
declared  a  lien  on  the  lands ;  that  the  lands  might  be  sold, 
and  the  proceeds  of  sale  be  applied,  first,  to  the  payment  of 
the  note  already  due,  and  the  balance,  after  paying  the  costs 
of  this  suit,  to  the  payment  of  the  other  notes  as  they  re- 
spectively fell  due ;  and  the  general  prayer,  for  other  and 
further  relief,  was  added.  An  amended  bill  was  filed  on  the 
6th  December,  1875,  which  alleged  that  the  defendant,  ever 
since  he  entered  into  possession  of  the  lands,  had  been  cut- 
ting and  hauling  away  timber  from  the  lands,  thereby  lessen- 
ing their  value  as  security  for  the  complainants'  debt ;  and 
"that  said  lands  are  so  situated  that,  if  sold  in  separate  par- 
cels, their  value  will  be  reduced,  and  by  a  sale  of  them,  other- 
wise than  in  one  body,  complainants'  security  for  the  pay- 
ment of  the  said  notes  will  be  endangered  and  lessened." 

The  defendant  filed  an  answer  to  the  original  bill,  and  an- 
other answer  to  the  bills  original  and  amended;  admitting 
the  contract  of  sale,  as  shown  by  the  complainants'  bond  for 
title,  which  was  made  an  exhibit  to  the  answer  to  the  original 
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bill ;  admitting  the  complainants'  possession  of  the  lands  at 
the  time  the  contract  was  entered  into,  but  denying  that  they 
had  a  good  title,  and  asserting  that  they  held  it  in  trust  for 
the  legatees  and  devisees  under  the  will  of  Howell  Rose,  de- 
ceased, of  which  the  complainants  were  the  executors; 
asserting  that  said  Hatchett,  with  whom  the  contract  was 
negotiated,  represented  to  defendant  that  he  and  Trimble 
had  verbal  iy  sold  certain  portions  of  the  land  to  several 
freedmen,  to-wit,  Alphonzo  Jenkins,  Randall  Storrs,  Jack 
Thrasher,  and  George  McMorris,  and  had  put  them  in  pos- 
session of  their  respective  portions  of  the  land ;  that  b}  the 
terms  of  these  contracts,  said  Jenkins  was  to  have  his  forty 
acres  of  the  land  in  consideration  of  his  having  negotiated 
the  contracts  with  the  other  freedmen,  and  they  were  to  pay 
ten  dollars  per  acre  for  their  respective  portions,  or  two  dol- 
lars per  acre  annual  rent  if  they  failed  to  complete  the  con- 
tract of  purchase  as  stipulated;  that  these  contracts  with 
said  freedmen  formed  a  material  inducement  to  the  purchase 
on  the  part  of  the  defendant,  but  were  not  correctly  repre- 
sented to  him  by  said  Hatchett,  who  stated  to  him,  while 
negotiating  for  the  purchase,  that  each  of  said  freedmen  was 
to  pay  ten  dollars  per  acre,  in  three  equal  annual  install- 
ments, in  cotton,  and  was  to  forfeit  all  interest  under  said 
contract  if  the  purchase-money  was  not  paid  as  stipulated ; 
that  said  Hatchett  afterwards  made  contracts  with  several 
commission-merchants  and  grocery-merchants  in  Wetumpka, 
by  which  he  waived  his  landlord's  lien  on  the  crops  in  their 
favor,  in  order  that  said  freedmen  might  be  able  to  obtain 
provisions  and  necessary  supplies  fiom  them ;  that  this 
waiver  was  made  without  the  knowledge  or  consent  of  the 
defendant ;  that  said  freedmen  failed  to  pay  the  first  install- 
ment of  the  purchase-money  for  their  portions  of  the  laud, 
and  their  crops  were  seized  by  said  commission-merchants 
under  their  statutory  lien  for  advances,  and  respondent 
thereby  lost  the  rent  due  from  them  respectively,  and  suffered 
loss  and  damage  to  an  amount  equal  to,  if  not  greater  than,  the 
amount  due  on  said  first  note  for  the  purchase-money.  The 
defendant  prayed  that  his  answer  might  be  taken  as  a  cross 
bill  in  reference  to  these  matters ;  that  he  might  be  allowed 
to  set  off,  or  recoup,  the  damages  accruing  to  him  by  these 
misrepresentations  and  this  waiver,  against  the  amount  due 
to  the  complainants  on  the  unpaid  note  for  the  purchase- 
money;  and  that  the  complainants  might  be  required  to 
bring  in  the  legatees  and  devisees  under  the  will  of  Howell 
Rose,  as  parties  to  their  bill. 

The  complainants  filed  an  answer  to  the  cross  bill,  admit- 
ting that  they  bought  the  lands  at  a  sale  made  by  the  reg- 
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ister  in  chancery  at  Wetumpka,  under  a  decree  in  their  favor 
as  executors  of  the  last  will  and  testament  of  Howell  Rose  ; 
alleging  that  they  made  the  purchase  at  the  instance  and 
request  of  all  the  persons  interested  in  said  estate,  and  for 
the  purpose  of  saving  a  debt  due  to  the  estate  ;  and  insisting 
that  the  land  was  to  be  treated  in  their  hands  as  personal 
assets  of  the  estate.  As  to  the  verbal  contracts  with  the 
freedmen,  they  alleged  that  the  facts  were  correctly  repre- 
sented to  the  defendant,  and  that  he  consented  to  the  waiver 
of  the  landlord's  lien  in  favor  of  the  several  commission- 
merchants  who  furnished  supplies  to  the  freedmen. 

Pending  the  suit,  the  complainants  asked  and  obtained 
the  appointment  of  a  receiver,  to  take  possession  of  the 
lands,  and  the  rents  and  profits  thereof  ;  but  an  appeal  was 
taken  from  the  decision  of  the  chancellor  in  this  matter, 
and  his  decree  was  reversed  by  this  court  on  a  former  day 
of  this  term. — See  the  case  reported,  on  a  subsequent  page. 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor 
rendered  a  decree  in  favor  of  complainants  ;  ordering  a  sale 
of  the  lands  by  the  register,  unless  the  amount  due  to  the 
complainants  on  account  of  the  unpaid  note  for  the  pur- 
chase-money was  paid  by  a  specified  day,  and  that  the  de- 
cree should  stand  as  security  for  the  other  notes  for  the  pur- 
chase-money, as  they  respectively  matured.  From  this  de- 
cree the  defendant  appeals,  and  here  assigns  as  error,  1st, 
that  the  chancellor  erred  in  not  requiring  the  legatees  and 
devisees  under  the  will  of  Howell  Hose  to  be  brought  in  as 
parties ;  2d,  in  not  requiring  the  several  freedmen  above 
named  to  be  brought  in  as  parties  ;  3d,  in  not  allowing  the 
defendant's  claim  for  damages  ;  4th,  in  the  final  decree  ren- 
dered. 

R.  M.  WILLIAMSON,  for  appellant. — 1.  If  Hatchett  and 
Trimble  bought  the  lands  with  the  consent  of  the  legatees 
and  devisees  under  the  will  of  Howell  Rose,  as  they  allege, 
they  hold  the  legal  title  in  trust  for  said  legatees  and  devi- 
sees. If  they  bought  said  lands  on  their  own  authority, 
without  the  consent  of  said  devisees  and  legatees,  it  is  op- 
tional with  the  latter  whether  they  will  ratify  or  repudiate 
the  purchase.  In  either  event,  the  legatees  and  devisees  are 
necessary  parties  to  this  bill.  The  court  cannot  exercise  or 
disregard  the  right  of  election  which  the  law  gives  them. 
Land  is  always  regarded  as  the  safest  investment,  and  the 
presumption  is  that  the  beneficiaries  would  prefer  the  land. 
Ousley  v.  Amtruther,  10  Beavan,  456  ;  Wiswall  v.  Stewart,  32 
Ala.  433  \Charhs  v.  DuBost,  29  Ala.  367  ;  Royall  v.  McKenzie, 
25  Ala.  363  ;  1  Rand.  273  ;  7  Sm.  &  Mar.  409. 
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2.  The  several  freedmen  should  have  been  made  parties  ; 
at  least,  Jenkins  should,  if  none  of  the  rest,  since  he  had 
paid  part  of  the  consideration  in  negotiating  the  contracts 
with  the  others,  and  was  in  possession  under  his  purchase. 
19  Ala.  481 ;  3  Stew.  393;  4  Porter,  374 ;  15  Ala.  271. 

3.  The  defendant  was  entitled  to  set  off,  or  recoup,  dama- 
ages  sustained  by  him  on  account  of  Hatchett's  waiver  of 
his  landlord's  lien  for  rent  due  from   the  freedmen,  unless 
such  waiver  was  made  with  the  consent  of  the  defendant. 
The  defendant  denies  that  he  consented  to.  such   waiver, 
and  the  complainants  fail  to  prove  that  he  did  consent.     The 
burden  of  proof  was  on  them. 

E.  J.  FITZPATRICK,  contra. — The  lands  bought  by  the  exec- 
utors, undor  the  chancery  decree  in  their  favor,  were  per- 
sonal assets  in  their  hands,  and  the  devisees  had  no  interest 
in  them,  except  as  personal  assets  on  final  settlement  of  the 
estate. — Clark  v.  Moses,  50  Ala.  328  ;  Baldivin  v.  Hatchett, 
Dugger  v.  Bococlc,  and  Cidlen  v.  Lee,  at  the  present  term ;  11 
Grattan,  792  ;  Perry  on  Trusts,  §  458.  That  the  devisees 
were  not  necessary  parties  to  the  bill,  see  4  Stew.  &  P.  447  ; 
4  Paige,  23  ;  5  Ala.  161,  173. 

2.  The  contracts  with  the  freedmen  were  verbal,  and  were 
entirely  executory ;  consequently,  they  were  void. — Rev.  Code, 
§  1862.     Moreover,  the  proof  shows  that  the  freedmen  had 
abandoned  the  land,  and  relinquished  all  interest,  if  any, 
in  the  contracts. 

3.  As  to  the  alleged  set-off,  or  claim  for  damages,  the  de- 
fendant admits  that  he  was  consulted  about  the  waiver  of 
the  claim  for  rent,  but  denies  that  he  consented  to  it.     As 
matter  of  defense,  the  burden  of  proof  \Vas  on  him  to  show 
that   he   did  not  consent.     He  was  in  possession,  and  no 
waiver  by  Hatchett,  without  his  consent,  could  affect  his 
rights.     If  he  stood  idly  by,  and  suffered  the  crops  to  be  re- 
moved, without  asserting  his  claim  for  rent,  he   alone  must 
suffer  the  consequences. 

4.  If  the  decree  of  the  chancellor  is  affirmed,  the  appellees 
are  entitled  to  a  money  decree  against  the  appellant  and  the 
sureties  on  his  appeal  bond,  with  damages  and  interest.    That 
is  the  express  condition  of  their  bond,  which  is  in  the  form  of 
an  ordinary  supersedcns  bond.  They  contracted  to  pay  the  judg- 
ment which  this  court  might  render.     If  they  had  given  their 
notes  for  delay,  they  could  not  be  heard  to  ask  that  the  land 
should  be  first  sold.— McNeill  v.  McNeill,  36  Ala.  109 ;  Fos- 
ter v.  Athenaeum,  3  Ala.  302 ;  Li/on  v.  Leavitt,  3  Ala.  430.     The 
decree  ascertained  the  amount  of  the  complainants'  debt, 
and  ordered  its  payment  by  a  specified  day.     It  was,  in  form 


644  SUPBEME  COURT  [Deo.  Term, 

LHughes  v.  Hatchett  &  Trimble.] 

and  effect,  a  decree  for  money,  and  the  statute  gives  it  the  ef- 
fect of  a  judgment. — Rev.  Code,  §  3479.  The  appellant  has 
obtained  the  benefit  of  the  delay  by  the  execution  of  this 
bond,  and  has  thereby  increased  the  complainants'  debt. 
The  proof  shows  that  he  is  insolvent,  and  that  the  land  is 
not  of  value  sufficient  to  pay  the  notes  not  yet  due.  Irrepar- 
able loss  must  ensue  to  the  complainants,  unless  the  terms  of 
their  contract  are  enforced  against  the  sureties. 

STONE,  J. — The  contract  of  purchase,  if  it  may  be  so 
called,  by  which,  it  is  contended,  Jenkins,  Starns,  McMorris, 
and  Thrasher  acquired  an  interest  in  parts  of  the  lands  in 
controversy,  was,  in  each  case,  an  oral  agreement,  never 
reduced  to  writing ;  and  there  is  neither  averment  nor  proof 
that  either  of  them  has  ever  paid  any  pait  of  the  purchase- 
money.  Such  negotiation,  or  agreement,  is  void  under  the 
statute  of  frauds  (Rev.  Code,  §  1862,  subd.  6); — and  ib  results, 
that  there  was  no  necessity  for  making  them  parties.  A 
void  contract,  if  it  be  not  a  solecism  to  call  it  a  contract,  can 
confer  no  rights.  They  were  neither  necessary  nor  proper 
parties. 

An  argument  is  made,  which  seeks  to  distinguish  Jenkins' 
case  from  the  others,  and  to  show  that  he  had  made  full  or 
partial  payment  of  his  purchase,  and  should  have  been  made 
a  party.  The  position  taken  is,  that  by  the  terms  of  his 
agreement,  he  paid  for  his  forty  acres  by  negotiating  the 
sale  to  the  others.  We  do  not  so  understand  the  testimony. 
His  statement  agrees  substantially  with  that  of  Hatchett. 
He  purchased  at  $10  per  acre,  but  was  to  be  allowed  a  credit 
on  his  purchase  for  ten  per  cent,  of  all  moneys  realized  by 
Hatchett,  on  sales*  effected  by  Jenkins'  agency.  Nothing 
was  ever  realized  on  such  sales,  and  hence  Jenkins  was  enti- 
tled to  no  credit  on  that  account.  He  paid  nothing.  It  may 
not  be  out  of  place  to  add,  that  all  of  said  parties  have  left 
the  possession  of  the  lands  they  had  agreed  to  purchase,  and, 
it  would  seem,  now  set  up  no  claim  whatever  to  the  lands. 

On  the  question  of  the  waiver  of  lien  for  rent,  given  by 
Hatchett  for  the  accommodation  of  some  of  said  purchasers, 
his  testimony  and  that  of  Hughes  are  not  in  exact  harmony. 
He  testifies,  that  Hughes  agreed  that  such  waiver  should  be 
made.  Hughes  says,  "  there  was  some  conversation  in  refer- 
ence to  a  waiver  of  lien  for  1874,  but  witness  says  he  never 
agreed  to  any  waiver."  The  chancellor,  in  his  decree,  over- 
ruled all  defenses,  and  therefore  disallowed  this  claim.  We 
suppose  he  was  convinced  by  the  evidence  that  Hughes  had 
agreed  to  the  waiver,  and  we  are  not  convinced  he  erred  in 
so  holding. 
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2.  It  is  contended,  that  the  devisees  of  Howell  Rose  were 
necessary  parties  to  this  suit.     The  reason  urged  is,  that 
because  Hatchett  and  Trimble,  who  were  the  executors  of 
Rose's  will,  purchased  this  land  with  assets  which  were  of 
his  estate,  the  devisees  are  clothed  with  the  option  of  ratify- 
ing the  purchase,  as  made  for  their  benefit,  and  thus  claim- 
ing the  land,  or  of  renouncing  the  purchase,  and  holding 
the  executors  accountable  for  the  money.     This  is  by  no 
means  a  universal  rule.     When  the  circumstances  are  such 
as  to  make  it  appear  that  a  purchase  of  lands  is  necessary 
to  the  performance  of  the  high  trust  and  duty  of  collecting 
the  assets  and  making  them  available,  the  personal  repre- 
sentative, if  he  act  in  good  faith,  and  with  reasonable  dili- 
gence, will  not  be  held  accountable  as  for  a  devastavit,  even 
if  by  such  purchase  loss  to  the  estate  ensue ;  and  property 
thus  purchased,  though  it  be  land,  is  treated  as  personalty. 
"An  administrator,  having  purchased  for  the  estate  land  sold 
for  the  payment  of  a  debt  due  to  the  estate,  held,  under  the 
circumstances,  not  bound  to  keep  the  land  and  account  for 
the  price ;  but  the  land  is  to  be  treated  as  the  property  of 
the  estate."— Poioell  v.  StraMon,  11  Grat.  792.     "  The  trustee, 
in  such  case,  must  make  a  careful  investigation,  and  exercise 
a  sound  discretion,  or  his  advances  will  not  be  allowed  in 
case  of  a  loss.     *     *     So,  an  administrator  may  buy  in  the 
land  of  a  debtor  to  his  estate,  to  save  his  debt.     Such  an 
investment  is  a   mere   temporary  expedient,  and  is  to  be 
treated  as  personal  estate." — Perry  on  Trusts,  §  458 ;  Oesla- 
ger  v.  Fisher,  2  Penn.  St.  467.     No  bad  faith,  nor  want  of 
•diligence,  is  charged  or  shown  in  this  record ;  and  wre  think 
the  case  falls  directly  within  the  principle   above  stated. 
This  land  must  be  regarded  simply  as  personalty ;  and  it 
follows,  that  the  devisees  wrere  not  necessary  parties. 

3.  Another  principle,  if  necessary  to  invoke  it,  may  possi- 
bly be  fatal  to  the  defense  of  incuuibrance  on  the  title,  here 
relied  on.     Hughes  remains  undisturbed  in  the  enjoyment 
of  the  laud  purchased,  and  he  fails  to  aver  fraud  in  the  sale, 
and  fails  to  prove  insolvency  of  his  vendors. — See  Strong  tf: 
Wife  v.    Wadddl,  at  present  term. 

Decree  of  the  chancellor  is  affirmed. 

NOTE  BY  REPORTER. — The  chancellor's  order  in  this  case, 
granting  an  appeal,  required  the  appellant  to  give  bond, 
"  payable  and  conditioned  as  required  by  law  in  the  cases  of 
appeals  intended  to  operate  as  a  sujjersedeas  of  judgments 
and  decrees ;"  and  the  condition  of  the  bond  was,  that  the 
appellant  should  "prosecute  the  said  appeal  to  effect,  and 
satisfy  such  decree  as  the  Supreme  Court  may  render  in  the 

(30) 
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premises."  On  the  delivery  of  the  foregoing  opinion,  a 
judgment  of  affirmance  was  rendered,  in  the  usual  form,  with 
the  addition  of  these  words  :  "It  is  further  considered,  that 
the  appellant  and  John  D.  Letcher,  John  A.  Logan,  and  John 
Edwards,  sureties  on  the  supei  sedeas  bond,  pay  the  amount 
of  the  decree  of  said  Chancery  Court,  five  per  cent,  damages 
and  interest  thereon,  and  the  costs  in  this  court  and  in  said 
Chancery  Court."  The  sureties  thereupon  applied  to  the 
court  by  petition,  through  their  attorneys,  D.  CLOPTON  and 
L.  E.  PARSONS,  Jr.,  asking  an  amendment,  or  modification  of 
this  judgment,  "  so  as  to  direct  a  sale  of  the  land  condemned 
by  the  decree  of  the  court  below,  before  execution  shall  issue 
to  collect  the  amount  of  said  decree  from  said  sureties,  or 
for  such  other  amendment  or  modification  of  said  judgment 
as  may  be  proper."  No  brief  or  argument  on  the  part  of  the 
counsel  for  the  petitioners  has  come  to  the  hands  of  the 
Reporter,  and  he  has  included  the  brief  of  the  appellees' 
counsel  in  the  brief  on  the  merits  of  the  case,  supra.  In 
reply  to  this  petition,  on  a  subsequent  day  of  the  term,  the 
following  opinion  was  delivered : 

STONE,  J. — The  question  is  raised,  what  judgment  should 
we  render  on  an  affirmance  of  the  chancellor's  decree  ?  Can 
a  money  decree  be  rendered  against  the  sureties?  Can  dam- 
ages be  awarded  against  them  ?  The  latter  question  is  de- 
pendent on  the  solution  of  the  first. 

The  present  is  not  a  judgment  or  decree  for  the  payment 
of  money,  within  section  3489  of  the  Revised  Code.  It 
comes  under  section  3490,  which  enacts  that,  "when  the 
decree  rendered  is  for  the  performance  of  any  other  act  than 
the  payment  of  money  (except  in  cases  otherwise  provided 
by  this  Code),  the  party  wishing  to  supersede  the  execution 
of  such  decree  must  apply  to  the  chancellor,  or  register, 
either  in  term  time  or  vacation,  who  must  direct  the  amount 
and  the  condition  of  the  appeal  bond."  This  section  was 
amended  (Acts  of  1874-5,  page  256),  but  in  no  respect  mate- 
rial to  this  case. 

The  object  of  the  bill  in  this  case  was  to  have  land  sold  in 
payment  of  the  purchase-money.  Such  was  the  special 
prayer  of  the  bill.  Under  it,  there  could  be,  and  was,  no 
decree  for  the  payment  of  money.  True,  the  chancellor 
ascertained  the  amount  due,  that  he  might  decree  for  what 
sum  the  property  should  be  condemned  to  sale.  There  was 
no  order  that  the  money  should  be  paid.  In  Hooks  v.  Branch 
Binil-,  18  Ala.  451,  this  court  said,  "We  think  it  too  clear  to 
admit  of  doubt,  that  this  court  can  only  award  ten  per  cent, 
damages  upon  affirming  the  judgment  of  an  inferior  court, 
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when  the  judgment  of  the  inferior  court  is  for  a  specific 
moneyed  demand ;  for  it  is  only  on  such  judgments  that  we 
can  compute  or  ascertain  damages  at  the  rate  of  ten  per 
cent."  That  case  has  been  followed  in  this  court  ever  since ; 
and  it  has  been  uniformly  held,  that  its  principles  apply  to 
suits  to  foreclose  mortgages,  and  to  enforce  vendors'  liens. 

We  have  been  referred  to  sections  3479  and  3480  of  the 
Revised  Code,  as  declaring  a  different  rule.  We  do  not  so 
understand  those  sections.  Their  object  was  to  do  complete 
justice  in  one  suit,  and  to  avoid  the  expense  of  a  suit  at  law, 
theretofore  necessary,  to  enforce  the  collection  of  any  balance 
left  unpaid,  after  exhausting  the  property  subject  to  the 
mortgage  or  vendor's  lien.  Under  such  decree,  no  monev 
judgment  can  be  rendered,  or  money  execution  ordered, 
"until  the  property  ordered-  to  sale  shall  have  been  sold, 
and  the  sale  confirmed,  and  the  balance  due  ascertained  by 
the  decree  of  such  court."  Till  then,  there  is  no  decree  for 
money. 

We  observe  in  this  case,  as  in  others,  a  want  of  attention 
to  what  should  be  the  condition  of  a  supersedeas  bond,  in 
cases  like  the  present.  It  should  be  framed  in  reference  to 
the  damages  likely  to  ensue  from  delay.  The  order  for  a 
supersedeas  bond  in  such  case,  and  the  bond  itself,  should  not 
have  the  sole  condition  prescribed  in  section  3489.  That 
condition  is  inadequate  in  such  a  case.  They  should  require 
and  provide  indemnity  against  such  damage  and  loss  as  the 
appellee  may  sustain  by  the  appeal,  in  addition  to  the  con- 
dition prescribed  in  section  3489.  We  will  not  declare  what 
shall,  in  ah1  cases,  be  the  condition  of  the  supersedeas  bond 
under  section  3490.  Security  and  indemnity  should  be  of 
prime  consideration.  This,  doubtless, -will  require  that  the 
judge,  or  officer  prescribing  the  condition,  shall  take  into  the 
account  any  peculiar  circumstance  that  may  distinguish  the 
case  in  hand ;  and  counsel  should  give  attention  to  it.  We 
need  scarcely  add  that,  upon  a  bond  so  given,  this  court  can 
render  no  judgment  against  the  sureties,  except  for  costs. 
Any  recovery  beyond  that  must  be  in  a  suit  on  the  supersedeas 
bond.  And  these  remarks  apply  to  section  3490  of  Rev. 
Code,  as  amended  by  the  act  of  March  2,  1875. 

The  clerk  will  so  modify  the  judgment  entry,  as  to  make  it 
a  judgment  against  the  sureties  for  only  the  costs  of  appeal. 
There  is  no  decree  for  money  which  we  can  affirm,  or  award 
damages  on. 
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Campbell  v.  Hatchett. 

Bill  in  Equity  for  Reformation  of  Lease. 

1.  Reformation  of  written  contracts  in  equity.  — A  court  of  equity  has  nn- 
donbted  jurisdiction  to  reform  written  contracts,  when,  on  account  of  mistake 
or  fraud,  they  fail  to  express  the  real  intention. and  agreement  of  the  parties; 
but,  in  the  exercise  of  this  jurisdiction,  which  invades  a  salutary  rnle  of  evi- 
dence, the  court  proceeds  with  the  utmost  caution,  imposing  on  the  party  com- 
plaining the  burden  of  proving  the  alleged  mistake  by  clear,    exact,  and  satis- 
factory evidence,  and  resolving  against  him  whatever  of  doubt  or  uncertainty 
the  evidence  may  generate. 

2.  Reformation  of  lease. — Where  a  written  lease,  for  the  term  of  three  years, 
recited  that  the  agreed  rent  was  $1,500  for  the  term,  payable  in  two  eqtvil  in- 
stallments of  $750  each,  at  the  end  of  the  first  and  second  years  of  the  term; 
and  the  lessor  filed  a  bill  to  reform  it,  so  as  to  make  it  show  that  the  agreed 
rent  was  $500  for  each  year,  though  payable  as  specified,  thereby  giving  him  a 
landlord's  statutory  lien  and  remedy  against  the  crop  for  each  year's  rent  (Rev. 
Code,  6  29(51);  held,  that  the  supposed  legal  effect  of  the  change  in  the  con- 
tract was  conclusive  against  the  existence  of  the  alleged  mistake,  since  the  con- 
tract,  as   thus  reformed,    would  be   inharmonious   and  inconsistent,  if  not 
impossible  of  legal  effect  and  operation. 

3.  Attachment  for  rent ;  splitting  entire  cause  of  action. — If  a  lease  for  three 
years  reserves  an  annual  rent  of  $500,  but  stipulates  that  it  is  payable  in  two 
installments  of  $750  each,  at  the  end  of  the  first  and  second  years,  the  lessor 
cannot  maintain  a  statutory  attachment  on  the   crop  for  $500   (Rev.    Code, 
§  2061),  and  an  ordinary  common-law  action  for  the  residue  of  one  of  the  in- 
stallments,  since  this  would  be  splitting  up  an  entire,   indivisible  cause  of 
action. 

4.  When  rent  accrues. — In  the  absence  of  an  express  stipulation  to  the  con- 
trary, no  part  of  the  rent  reserved  by  a  lease  accrues  until  the  end  of  the  term; 
and  in  a  lease  for  three  years,  at  an  aggregate  rent  of  $1,500.  an  express  stipu- 
lation that  the  rent  is  payable  in  two  equal  installments,  at  the  end  of  the  first 
and  second  years,  excludes  an  annual  renting,  with  all  its  incidents. 

APPEAL  from  the  Chancery  Court  of  Elmore. 

Heard  before  the  Hon.  CHARLES  TURNER. 

The  bill  in  this  case  was  filed  on  the  22d  October,  1874,  by 
"W.  T.  Hatchett,  against  A.  G.  Campbell,  David  Campbell, 
Archie  Campbell,  and  R  H.  Mann ;  and  sought  to  reform  a 
written  lease  executed  between  said  Hatchett  and  A.  G. 
Campbell,  and  to  enforce  the  complainant's  statutory  lien,  as 
landlord,  on  the  crop  grown  on  the  leased  lands  during  the 
year  1874.  A.  G.  Campbell  sub-rented  the  lands,  for  a  por- 
tion of  the  term,  to  said  F.  H.  Mann,  who  occupied  and  cul- 
tivated them,  and  executed  to  said  A.  G.  Campbell  his  sev- 
eral notes  for  the  agreed  rent ;  and  these  notes  were  claimed 
by  said  David  Campbell,  under  alleged  transfers  from  said 
A.  G.  Campbell,  who  was  his  father.  The  bill  alleged  that 
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Archie  Campbell,  acting  as  the  agent  of  either  A.  G.  Camp- 
bell or  David  Campbell,  had  removed  a  part  of  the  crop  from 
the  lands,  without  the  complainant's  consent ;  and  hence  he 
was  joined  as  a  defendant.  The  lease  sought  to  be  reformed, 
which  was  made  an  exhibit  to  the  bill,  was  in  these  words  : 
"  This  agreement,  made  this  4th  day  of  January,  1872,  be- 
tween Wm.  T.  Hatchett  of  the  first  part,  and  A.  G.  Campbell 
of  the  second  part,  witnesseth,  that  the  party  of  the  first  part 
has  leased  or  rented  to  the  party  of  the  second  part,  for  the 
term  of  three  years  (say  until  the  31st  day  of  January,  1874), 
all  that  portion  of  the  plantation  lately  owned  by  Mrs.  Susan 
A.  Cunningham,  and  known  as  the  '  River  place,'  embracing 
all  of  the  cleared  land  west  of  the  old  plank-road,  including 
overseer's  house,  cabins,  stable,  corn-crib,  and  other  houses 
in  the  yard,  and  the  cleared  patches,  or  small  fields  about 
the  quarter ;  and  has  also  granted  to  said  party  of  the  second 
part  the  use  of  all  timber  necessary  for  fire-wood,  and  for 
keeping  in  repair  the  fences  and  buildings  on  the  place,  but 
for  no  other  purpose.  And  for  the  use  of  said  lands  and 
houses,  the  said  party  of  the  second  part  agrees  to  pay  the 
said  party  of  the  first  part  fifteen  hundred  dollars,  and  two 
hundred  and  twenty-five  bushels  of  corn,  as  follows :  Seven 
hundred  and  fifty  dollars,  and  seventy-five  bushels  of  corn, 
to  be  paid  by  1st  November,  1872  ;  seven  hundred  and  fifty 
dollars,  and  seventy-five  bushels  of  corn,  by  1st  November, 
1873 ;  and  seventy-five  bushels  of  corn  by  1st  November, 

1874.  And  the  said  party  of  the  first  part  agrees  to  deliver 
to  the  said  party  of  the  first  part,  on  the  1st  day  of  January, 

1875,  possession  of  said  premises,  and  to  take  care  of  and 
not  abuse  the  houses,  or  suffer  it  to  be  done  by  others,  and 
to  permit  no  one  to  trespass  on  said  lands  by  building  ,or 
opening  roads  or  ferries,  or  cutting  timber  on  the  same." 
(Signed  by  both  of  said  parties,  and  attested  by  W.  L.  Cun- 
ningham.) 

As  to  the  alleged  mistake  in  this  lease,  which  was  written 
by  Hatchett  himself,  the  bill  contained  the  following  aver- 
ments :  "  The  consideration  for  said  lease  was  an  annual 
rent  of  five  hundred  dollars  in  money,  and  seventy-five  bush- 
els of  corn,  for  each  of  the  three  years  during  which  said 
lease  was  to  continue,  amounting  in  the  aggregate  to  fifteen 
hundred  dollars  in  money,  and  two  hundred  and  twenty-five 
bushels  of  corn,  to  be  paid  by  said  Campbell.  Your  orator 
avers  and  charges,  that  the  rent  agreed  on  specifically  and 
distinctly,  between  him  and  said  Campbell,  was  the  sum  of 
five  hunclred  dollars,  and  seventy-five  bushels  of  corn,  for 
each  of  the  three  years  covered  by  the  lease.  The  induce- 
ment which  influenced  your  orator  to  accept  said  rent,  as  a. 
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consideration  for  said  lease,  was  the  agreement  of  said 
Campbell  to  pay  it  at  the  times  stated  in  said  exhibit ;  but 
your  orator  avers  and  charges,  that  the  said  agreement  as 
to  the  times  of  payment  in  no  wise  altered  the  contract  to 
pay  five  hundred  dollars  and  seventy-five  bushels  of  corn, 
for  each  year  of  the  time  covered  by  said  lease,  as  above 
stated.  When  your  orator  and  said  Campbell  came  to  reduce 
said  contract  to  writing,  they  failed  and  omitted,  by  mistake, 
to  express  in  said  writing  that  the  rent  to  be  paid  by  said 
Campbell  was  five  hundred  dollars,  and  seventy-five  bushels 
of  corn,  for  each  year  of  said  term  ;  which,  your  orator  again 
avers  and  charges,  was  their  contract,  and  was  intended  to 
be  expressed  in  writing."  A  joint  answer  was  filed  by  the 
defendants,  A.  G.  Campbell,  David  Campbell,  and  Archie 
Campbell;  denying  the  existence  of  any  mistake  in  the 
written  lease,  and  asserting  that  it  correctly  stated  the  con- 
tract between  the  parties ;  and  they  incorporated  in  their 
answer  a  demurrer  to  the  bill  for  want  of  equity.  The  chan- 
cellor overruled  the  demurrer,  and,  on  final  hearing  on  plead- 
ings and  proof,  rendered  a  decree  for  the  complainant,  re- 
forming the  lease  as  prayed,  and  declaring  a  lien  on  the  crop 
for  the  rent  of  the  year  1874.  From  this  decree  the  defend- 
ants A.  G.  Campbell,  David  Campbell,  and  Archie  Campbell 
now  appeal,  and  here  assign  it  as  error,  jointly  and  severally. 

WATTS  <fe  SONS,  for  the  appellants. — Neither  the  bill,  nor 
the  evidence,  makes  out  a  case  for  equitable  relief.  If  there 
was  any  mistake  on  the  part  of  Hatchett,  in  drawing  the 
lease,  it  was  not  a  mistake  common  to  both  parties.  To 
authorize  the  reformation  of  a  contract,  there  must  be  clear 
proof  of  a  mutual  mistake.— 17  Johns.  373 ;  33  N.  Y.  676  ;  17 
111.  212;  18  111.  492;  26  Conn.  16.  Whatever  mistake 
Hatchett  made,  if  any,  was  a  mistake  of  law,  against  which  a 
court  of  equity  will  not  relieve. — 21  Ala.  252.  To  correct  the 
lease  as  the  bill  proposes  to  do,  would  make  it  inconsistent 
with  itself,  and  therefore  impossible  of  performance.  The 
complainant  failing  to  establish  his  claim  to  relief  on  this 
ground,  he  can  obtain  no  relief  in  any  other  aspect  of  the 
case. 

FITZPATRICK  &  KUGELEY,  contra. — The  case  made  by  the 
bill,  and  established  by  the  proof,  falls  within  the  very  prin- 
ciple stated  in  Larkins  v.  Biddle,  21  Ala.  256,  and  Hunt  v. 
Rousmaniere,  1  Peters,  1,  therein  cited.  Where  the  writing 
fails  to  express  the  actual  agreement  of  the  parties,  whether 
by  mistake,  ignorance,  or  want  of  skill  on  the  part  of  the 
draughtsman,  although  tlje  mistake  is  as  to  the  legal  effect 
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of  the  words  used,  a  court  of  equity  will  relieve  against  it ; 
and  where  the  correction  of  the  mistake  only  explains  an 
ambiguity,  or  adds  a  term  as  to  which  the  writing  is  silent, 
as  high  a  degree  of  proof  is  not  required,  as  where  it  involves 
a  contradiction  of  the  writing. —  Trapp  &  Hill  v.  Moore,  21 
Ala.  696  ;  Gillespie  v.  Moore,  2  Johns.  Ch.  585  ;  Keisselbrock  v. 
Livingston,  4  Johns.  Ch.  144 ;  Willard's  Equity,  300 ;  Story's 
Equity,  §§  155-62. 

BEICKELL,  C.  J.— The  bill  is  filed  by  the  appellee,  for 
the  reformation  of  a  written  lease,  made  and  entered  into  by 
him  as  lessor,  with  the  appellant,  A.  G.  Campbell,  as  lessee, 
of  a  described  tract  of  land,  for  a  term  of  three  years,  com- 
mencing in  January,  1872,  and  expiring  in  January,  1875. 
The  rent  stipulated  for  in  the  lease  is  fifteen  hundred  dollars, 
payable  in  two  equal  annual  installments,  of  seven  hundred 
and  fifty  dollars  each,  on  the  first  days  of  November,  1872, 
and  1873,  and  two  hundred  and  twenty-five  bushels  of  corn, 
deliverable  in  quantities  of  seventy-five  bushels,  on  the  first 
clays  of  November  of  each  year  of  the  term.  The  bill  avers 
that,  by  mistake,  the  lease  does  not  truly  express  the  contract 
which  was  made  and  intended  to  be  expressed ;  that  the 
true  contract  was  for  an  annual  pecuniary  rent  of  five  hun- 
dred dollars,  each  year  of  the  term,  payable  as  stated  in  the 
lease.  A  reformation  of  the  contract  is  prayed,  and  also  a 
condemnation  of  the  crop  grown  on  the  premises  in  1874,  to 
the  satisfaction  of  so  much  of  the  unpaid  rent  as  equals 
the  rent  for  that  year.  The  last  prayer  is  based  on  the 
hypothesis,  that,  if  the  contract  was  reformed,  the  appellee 
would  be  entitled  to  the  landlord's  statutory  lien  for  the  rent 
of  each  year. 

The  jurisdiction  of  a  court  of  equity  to  reform  written  in- 
struments, which,  by  mistake  or  fraud,  are  so  drawn  as  not 
to  fulfill,  or  to  violate  the  intentions  of  the  parties,  is  well 
established.  The  court,  in  the  exercise  of  this  jurisdiction, 
proceeds  with  the  utmost  caution,  as  it  involves  the  invasion 
of  a  salutary  rule  of  evidence,  prevailing  at  law  and  in  equity. 
In  all  cases,  unless  the  mistake  is  admitted,  it  must  be  proved 
by  clear,  exact,  and  satisfactory  evidence,  that  the  mistake 
exists — that  the  writing  deviates  from  the  intention  and  un- 
derstanding of  both  parties  at  the  time  of  its  execution — or 
the  court  will  decline  interference.  The  presumption  is,  that 
the  written  instrument  contains  the  -conclusion  of  nil  previous 
negotiations,  the  final  agreement  of  both  parties;  aud  on  the 
party  complaining  of  mistake  rests  the  burden  of  repelling 
the  presumption  by  proof.  Whatever  of  mere  doubt  and  un- 
certainty the  evidence  may  generate,  must  be  resolved  against 
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him,  and  the  writing  remain  the  sole  expositor  and  memo- 
rial of  the  contract.  It  is  not  necessary  to  refer  to  authori- 
ties in  support  of  this  proposition ;  it  has  been  recognized 
and  affirmed  by  numerous  decisions  of  this  court. 

We  are  not  satisfied  the  evidence  in  this  case  proves  the  mis- 
take. On  the  contrary,  we  are  of  the  opinion  it  establishes  that 
the  lease  truly  expresses  the  contract  the  parties  intended.  It 
must  be  observed,  the  mistake,  as  averred,  is  rather  in  the  re- 
cital of  the  consideration  of  the  lease,  than  of  the  omission 
of  any  term  which  would  affect  the  rights  and  duties  of  the 
parties.  If  the  lease  was  reformed,  as  proposed,  the  lessee 
would  be  bound  to  the  payment  of  the  rent  in  the  sums 
stated,  and  at  the  times  stated.  The  lessor  would  be  under 
no  obligation  to  forbear  demanding  and  compelling  payment 
at  these  times.  The  material  legal  consequence,  which  it  is 
supposed  would  result  from  amending  or  correcting  the  re- 
cital of  the  consideration,  as  fifteen  hundred  dollars,  to  an 
annual  rent  of  five  hundred  dollars  each  year  of  the  term,  is, 
that  the  lessor  would  then  be  entitled  to  the  statutory  lien 
on  the  crops  grown  on  the  premises  each  year  of  the  term, 
for  the  rent  of  that  year.  Without  now  considering  whether 
this  consequence  would  result,  we  are  sure  that,  if  it  follows, 
it  is  conclusive  against  the  existence  of  the  supposed  mis- 
take. Its  introduction  would  render  the  contract  inharmoni- 
ous and  inconsistent,  if  not  impossible  of  legal  effect  and  op- 
eration in  important  terms,  which  are  admitted  to  be  cor- 
rectly expressed.  The  statutory  lien  exists  only  for  the  rent 
of  the  current  year,  and  is  capable  of  enforcement  at  law  only 
by  attachment ;  and  that  could  not  be  resorted  to,  without 
splitting  up  an  entire,  indivisible  cause  of  action.  The  stip- 
ulation in  the  lease,  or  the  promissory  notes  conforming  to 
it,  executed  for  the  pecuniary  rent,  constitute  the  cause  of  ac- 
tion— the  foundation  of  any  suit  at  law  for  the  recovery  of 
the  rent.  An  attachment  for  five  hundred  dollars,  a  part  of 
the  sum  expressed  in  the  stipulation  or  the  notes,  could  not 
be  maintained,  and  a  separate  action  pursued,  in  the  ordi- 
nary form,  for  the  remainder.  Yet,  this  is  the  necessary  re- 
sult of  the  theory  of  the  bill,  and  it  is  to  give  it  effect  that  a 
reformation  of  the  contract  is  sought. 

If  the  contract  between  lessor  and  lessee  is  silent  as  to  the 
time  of  payment,  no  claim  for  rent  arises,  until  the  lessee  has 
enjoyed  the  premises  the  whole  time  for  which  rent  is  to  be 
paid. — English  v.  Key,  39  Ala.  113.  The  stipulation  in  the 
lease,  as  to  the  times  of  payment  of  the  rent,  controls  and 
excludes  the  implication  which  the  law  would  make  in  its 
absence.  When  the  parties  agreed,  as  it  is  admitted  by  the 
bill  they  did  agree,  on  an  aggregate  rent  of  fifteen  hundred 
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dollars,  payable  in  two  equal  annual  installments  for  the  en- 
tire term,  they  excluded  an  annual  renting,  or  a  renting  on  a 
basis  of  a  certain  sum  for  each  year  of  the  term,  and  all  the 
incidents  of  such  renting.  If  the  lease  had  been  silent,  the 
implication  of  law  would,  as  we  have  seen,  have  been  that, 
until  the  expiration  of  the  term,  no  rent  was  payable.  Then, 
a  splitting  up  of  the  aggregate  amount  due  anci  recoverable 
into  parts,  as  the  rent  of  particular  years  of  the  term,  would 
have  been  impossible,  without  destroying  the  entirety  of  the 
contract.  So  is  such  splitting  up,  or  apportionment,  under 
the  lease,  as  it  is  admitted  to  have  been  made.  This  is  ap- 
parent, when  we  reflect  that,  if  the  appellee,  the  lessor,  had 
transferred  the  reversion  during  the  term,  the  rent  falling 
due  after  the  assignment  would  pass  to  the  assignee.  It 
could  not  have  been  intended  by  the  appellee  to  make  a 
lease,  by  the  operation  of  which,  ii'  he  assigned  the  reversion 
after  either  of  the  notes  became  due  and  payable,  any  part 
of  the  note  past  due  would  pass  to  the  assignee. 

It  is  doubtless  true  that,  in  the  negotiations  preceding  the 
lease,  the  annual  value  of  the  pecuniary  rent  was  estimated 
at  five  hundred  dollars,  and  on  that  basis  the  aggregate  rent 
to  be  paid  for  the  term  was  fixed.  But  that  it  was  under- 
stood or  agreed  that  the  aggregate  rent  should  be  apportioned 
to  each  year  of  the  term,  an)  more  than  an  apportionment  to 
each  month  or  quarter  of  the  term,  is  not  shown,  and  cannot  be 
admitted.  Such  apportionment  is  excluded,  and  rendered  im- 
possible, by  the  division  of  the  rent  into  two  equal  install- 
ments, payable  annually,  whereby  the  entire  pecuniary  rent 
would  be  extinguished  one  year  in  advance  of  the  expiration 
of  the  term.  The  bill  admits,  and,  independent  of  the  ad- 
mission, it  is  apparent  from  the  evidence,  that  it  was  the  pay- 
ment of  the  pecuniary  rent  in  the  sums,  and  at  the  times  ex- 
pressed, in  lieu  of  an  annual  rent — a  rent  for  a  specified  sum 
each  year  of  the  term,  falling  due  at  the  expiration  of  the 
year — which  finally  induced  the  appellee  to  enter  into  the 
lease. 

All  that  can  be  justly  said  of  the  evidence  is,  that  the  pe- 
cuniary rent  for  the  entire  term  was  estimated  and  finally 
fixed  on  the  basis  of  the  annual  value  of  the  use  and  occu- 
pation of  the  premises  each  year  of  the  term.  The  rent  was 
not  apportioned  to  each  year,  but  was  treated  as  an  entire 
sum  payable  in  equal  annual  installments  during  the  term. 
Payment  in,  this  mode  was  a  material  inducement  to  the  con- 
tract. 

The  decree  of  the  chancellor  must  be  reversed,  and  a  de- 
cree here  rendered,  dismissing  the  bill  at  the  cost  of  the 
appellee. 
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Bos  well  &  Woolley  v.  Carlisle,  Jones 

&  Co. 

Statutory   Trial  of  Right  of  Property  in.  Crops  seized  under 
Attachment  to  enforce  Lien  for  Advances. 

1.  What  evidence  is  within  issue,  on  trial  of  claim  suit. — On  a  trial  of  the  right 
of  property,  between  a  plaintiff  in  attachment  and  a  third  person  as  claimant, 
the  latter  cannot,  ordinarily,  controvert  the  plaintiffs  debt  against  the  defend- 
ant, nor  can  the  plaintiff  prove  title  in  himself  to  the  property  levied  on;  but, 
where  the  plaintiff  is  seeking  by  attachment  to  enforce  his  statutory  lien  for 
advances  to  make  a  crop  (R.^v.  Code,  §§  1858-60),  and  the  claimant  shows  title 
in  himself,  by  mortgage  from  the  defendant,  prior  to  the  levy  of  the  attach- 
ment, the  plaintiff  may,  in  rebuttal,  introduce  the  instrument  creating  his  lien 
for  advances  antecedent  to  the  date  of  the  claimant's  mortgage. 

2.  Sale  of  property  by  mortgagee,  under  legal  process,  for  mortgage  debt. — A 
mortgagee  cannot  deprive  the  mortgagor  of  his  equity  of  redemption,  by  selling 
the  mortgaged  property  under  legal  process  in  an  action  at  law  founded  on  the 
mortgage  debt.     If  the  property  is  land,  such  a-sale  would  convey  no  title  to 
the  purchaser;  and  if  personal  property,  it  might,  perhaps,  convey  the  entire 
interest  in  the  property,  Ireed  from  the  mortgage. 

3.  Statutory  lien  for  advances  to  make  crop;  what  constitutes,  and  liow  far  re- 
citals are  conclusive. — To  create  a  statutory  lien  for  advances  to  make  a  crop 
(Rev.  Code,  §§  1858-60),  it  is  not  only  necessary  that  the  prescribed  forms 
should  be  followed,  but  the  advances  must  be  actually  made  in  good  faith,  and. 
for  the  specified  purpose ;  and  a  stranger  to  the  contract,  not  being  bound  by 
its  recitals,  may  show  that  they  are  untrue,  and  that  the  instrument  was  in  fact 
given  to  secure  an  antecedent  debt. 

4.  Same ;  application  of  money  advanced. — The  statutory  lien  extends  only  to 
the  crops  of  the  current  year,  although  the  instrument  may  purport  to  give  a 
lieu  for  that  year  and  the  next  ensuing  year;  and  the  person  making  the  ad- 
vances is  not  required  to  see  to  their  proper  application,  nor  responsible  for 
any  misapplication  made  without  his  knowledge  or  assent. 

5.  Same ;  what  title  will  support  claim  suit. — An  instrument  creating  a   stat- 
utory lien  for  advances  to  make  a  crop  does  not  confer  on  the  person  making 
the  advances  such  title  to  the  crops  as  will  enable  him  to  maintain  a  statutory 
action  for  a  trial  of  the  right  of  property  therein ;  but,  if  it  also  contains  apt 
words  to  make  it  operative  as  a  mortgage,  it  will  be  sufficient. 

6.  Evidence  unnecessary,  but  corroborative  of  witness. — When  the  considera- 
tion recited  in  a  mortgage  is  an  antecedent  debt,   and  a  former  mortgage  to 
secure  it,  which,  at  the  request  of  the  mortgagor,  had  not  been  foreclosed;  and 
the  mortgagor,  testifying  as  a  witness,  gives  the  same  account  of  the  transac- 
tion; the  former  mortgage,  though  unnecessary  evidence,   would  be  corrobo- 
rative of  the  mortgagor's  testimony,   if  assailed;  hence,   its  admission  is  not 
error. 

7.  Statute  of  frauds ;  promise  to  answer  for  debt,  &c.,  of  another. — It  is  very 
questionable,  whether  a  charge  to  the  jury  is  correct,  which  asserts  that  a  ver- 
bal agreement  on  the  part  of  a  person  who  has  a  statutory  lieu  for  advances, 
that  be  will  waive  his  lien  in  favor  of  a  third  person,  if  the  latter  will  make 
further  advances  to  the  debtor,  is  void  under  the  statute  of  frauds  (Rev.  Code, 
§  1862).  as  a  promise  to  answer  for  the  debt,  &c.,  of  another. 

8.  Charge  too  favorable  to  appellant. — A  charge  to  the  jury,  which,  though 
erroneous,  is  too  favorable  to  the  appellant,  is  no  ground  for  a  reversal  at  his 
instance. 
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APPEAL  from  the  Circuit  Court  of  Dallas. 

Tried  before  the  Hon.  M.  J.  SAFFOLD. 

This  was  a  trial  of  the  right  of  property  in  seven  bales  of 
cotton,  twelve  bales  gathered  but  not  ginned,  and  twelve 
hundred  bushels  of  corn,  on  which  an  attachment  was  levied 
at  the  suit  of  Boswell  &  Woolley  against  Henry  C.  Spears, 
on  the  24th  September,  1873,  and  to  which  a  claim  was  in- 
terposed by  Carlisle,  Jones  <fe  Co.,  and  bond  given  to  try  the 
right  of  property,  as  provided  by  the  statute.  The  plaintiffs' 
affidavit  for  an  attachment  alleged  that  said  H.  C.  Spears  was 
indebted  to  them  in  the  sum  of  $5,391.12,  for  advances  made 
by  them  under  the  statute  (Bev.  Code,  §§  1858-60),  to  enable 
him  to  make  a  crop  during  the  year  1873 ;  and  that'  he  had 
removed  a  portion  of  the  crop  from  the  lands  on  which  it 
was  raised,  without  their  consent,  and  without  having  paid 
said  advances.  On  the  interposition  of  the  claim,  an  issue 
was  made  up  between  the  parties,  under  the  direction  of  the 
court ;  the  plaintiffs  in  attachment  affirming  that  the  cotton 
and  corn  levied  on  "is  the  property  of  said  Henry  C.  Spears, 
and  is  subject  to  said  attachment,"  and  the  claimants  deny- 
ing that  it  was  subject  to  the  attachment.  On  the  trial,  as 
the  bill  of  exceptions  shows,  after  the  plaintiffs  had  read  in 
evidence  the  attachment,  with  its  levy,  and  the  affidavit  on 
which  it  was  founded,  and  proved  that  the  property  levied 
on  was  a  part  of  the  crop  raised  by  the  said  Henry  C. 
Spears  during  the  year  1873,  the  claimants  read  in  evidence, 
after  proving  its  execution,  a  written  instrument  signed  by 
said  Spears,  and  dated  March  3, 1873,  in  the  following  words  : 

"Be  it  hereby  made  known  that,  whereas  I,  Henry  C. 
Spears,  of  Dallas  county,  State  of  Alabama,  did  in  the  year 
1872  procure  advances  in  money  and  plantation  supplies 
from  the  late  firm  of  Carlisle  &  Jones,  a  firm  composed  of  E. 
K.  Carlisle  and  A.  W.  Jones,  to  enable  me  to  grow  a  crop  in 
said  year ;  to  whom  I  made,  executed,  and  delivered,  for  the 
amount  of  said  advances,  my  two  promissory  notes,  both 
bearing  date  10th  January,  1872,  and  negotiable  and  payable 
to  their  order  at  the  City  National  Bank  of  Selma ;  one  on 
the  15th  day  of  October,  1872,  in  the  sum  of  $2,183.70,  and 
the  other  on  the  15th  day  of  November,  1872,  in  the  sum  of 
s-J, 199.50,  secured  by  my  mortgage  conveying  certain  real 
and  personal  property,  recorded,"  Arc.  "And  the  said  firm  of 
Carlisle  &  Jones  having  been  dissolved,  and  succeeded  by 
the  firm  of  Carlisle,  Jones  A:  Co.,  composed  of  A.  W.  Jones 
and  E.  K.  Carlisle,  Jr.,  to  whom  my  said  notes  and  mort- 
gages have  been  turned  over  and  transferred,  and  now  belong 
to  them :  And  having  made  almost  a  total  failure  in  raising 
a  cotton  crop  the  past  year,  in  consequence  of  which  I  have 
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been  unable  to  pay  off  and  discharge  said  notes,  or  any  part 
thereof:  And  whereas,  at  my  urgent  solicitation,  the  said 
Carlisle,  Jones  &  Co.  have  consented  to  carry  over  my  said 
indebtedness,  to  afford  me  an  opportunity  to  make  a  crop 
the  present  year;  the  said  notes,  together  with  interest 
thereon  to  1st  March,  1873,  aggregating  $4,487.65;  and,  at 
my  request,  said  Carlisle,  Jones  &  Co.  have  advanced  to  me 
the  further  sum  of  $2,013.80,  evidenced  by  my  other  promis- 
sory note,  dated  1st  March,  1873,  and  negotiable  and  payable 
to  the  order  of  said  Carlisle,  Jones  &  Co.  on  the  1st  day  of 
November,  1873,  at  the  City  National  Bank  of  Selma  ;  the 
amount  of  said  last  indebtedness  having  originated  for  ad- 
vances made  to  me  by  said  Carlisle,  Jones  &  Co.  in  the 
necessary  provisions,  horses,  mules,  farming  implements,  and 
money  to  purchase  the  same,  and  which  have  been  obtained 
by  me  from  them  bona  fide  for  the  purpose  of  making  a  crop 
of  corn,  cotton,  and  other  produce,  the  present  year,  on  my 
plantation  located  in  Dallas  county  :  I  therefore  hereby  de- 
clare, that  without  such  advances  it  would  not  be  in  my 
power  to  procure  the  necessary  teams,  provisions,  and  farm- 
ing utensils  to  make  a  crop,  and  that  said  advances,  or  the 
amount  thereof,  as  well  as  any  further  advances  that  I  may 
hereafter  obtain  from  them,  not  included  in  the  said  promis- 
sory note,  shall  be  a  lien  on  all  the  crops  of  corn,  fodder, 
cotton,  and  other  produce  which  may  be  raised  and  grown 
by  me  on  said  plantation  the  present  year,  and  shall  also  be 
a  lien  on  the  stock  furnished,  or  which  may  be  purchased 
with  the  money  so  advanced.  And  whereas,  also,  the  said 
Carlisle,  Jones  &  Co.  have  made  such  advances  on  the  pres- 
ent crop,  or  to  enable  me  to  grow  a  crop  this  year,  on  the 
faith  of  my  pledge  to  fully  secure  them  in  the  payment 
thereof,  according  to  the  tenor  of  my  said  promissory  note  ; 
and  now,  in  compliance  with  my  pledge  and  promise  to  so 
secure  them,  in  consideration  thereof,  as  well  as  in  consid- 
eration of  the  money  so  advanced  by  them  and  obtained  by 
me,  I  do  hereby  grant,  bargain,  sell,  and  convey  to  the  said 
Carlisle,  Jones  &  Co.  the  following  personal  property,  that  is 
to  say :  all  the  crops  of  corn,  fodder,  cotton,  and  other 
produce,  that  may  be  raised  and  grown  by  me,  and  under  my 
control,  on  said  plantation  the  present  year ;  to  have  and  to 
hold,  in  fee  simple,  unto  the  said  Carlisle,  Jones  &  Co.,  their 
heirs,  and  assigns,  forever.  And  whereas  I  have  obtained 
such  advances,  and  obtained  the  consent  of  said  Carlisle, 
Jones  &  Co.  to  postpone  foreclosing  my  said  mortgage  to 
Carlisle  &  Jones,  in  consideration  that  1  shall  ship,  or  other- 
wise convey  and  deliver  to  the  said  Carlisle,  Jones  &  Co.,  at 
Selma,  Alabama,  all  the  cotton  so  raised  by  me,  and  under 
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my  control,  on  said  plantation  the  present  year,  to  be  deliv- 
ered in  installments,  as  follows :  sixty  bales  on  or  before  the 
1st  day  of  November,  1873,  and  tlie  residue  on  or  by  the  1st 
day  of  January,  1874,  or  as  early  thereafter  as  may  be  prac- 
ticable with  the  proper  diligence ;  the  said  cotton  to  be  by 
them  sold  for  my  account,  for  the  usual  rate  of  two  and  a 
half  per  cent,  commissions ;  and  I  hereby  bind  and  obligate 
myself,  in  the  event  such  shipments  of  cotton  shall  not 
reach  or  amount  to  at  least  one  bale,  of  five  hundred  pounds 
average  weight,  for  every  twenty  dollars  of  the  advances 
made  to  me  the  present  year,  and  the  amount  due  under  my 
notes  to  Carlisle  <fe  Jones  as  aforesaid,  to  pay  them  commis- 
sions on  the  deficit  in  money,  making  the  prices  obtained  in 
actual  sales  of  cotton  on  my  account  during  the  ensuing  sea- 
son the  basis  in  estimating  the  commissions  on  such  deficit. 
"  This  conveyance  is,  nevertheless,  agreed  and  understood 
to  be  upon  the  following  conditions:  that  if  I,  the  said 
Henry  C.  Spears,  shall  ship  and  deliver,  as  specified  above, 
the  quantity  of  cotton  hereinbefore  obligated,  to  said  Car- 
lisle, Jones  &  Co.,  on  or  before  the  dates  mentioned  for 
delivery,  to  be  sold  by  them  on  my  account  as  before  stated, 
and  from  the  proceeds  thereof  pay  off  my  said  note,  and 
shall  cause  to  be  paid  off  my  said  two  notes  payable  to  Car- 
lisle &  Jones,  with  all  interest  due  thereon,  and  commissions 
on  any  deficit  in  shipments  of  cotton,  then  this  conveyance 
shall  be  void  and  inoperative.  But,  in  the  event  of  a  failure 
on  my  part  to  fully  pay  off  the  amount  of  my  said  indebted- 
ness at  maturity,  then  said  Carlisle,  Jones  <fc  Co.,  their  agents, 
or  attorney,  are  hereby  authorized  and  empowered  to  take 
possession  of  said  crops  of  corn,  fodder,  cotton,  and  other 
produce,  and,  after  giving  twenty  days'  notice  of  the  time, 
place,  and  terms  of  sale,  by  publication  in  some  newspaper 
published  in  Dallas  countv,  may  sell  on  the  premises,  to  the 
highest  bidder,  for  cash,  all  of  said  crops  except  the  cotton, 
which  shall  be  conveyed  and  sold  by  them  on  the  Selma 
market,  in  the  usual  mode  practiced  by  cotton  factors  in  the 
sale  of  cotton  in  said  market ;  and  after  paying  from  the  net 
proceeds  arising  from  all  such  sales  the  amount  of  my  said 
promissory  note  payable  to  said  Carlisle,  Jones  <fc  Co.,  the 
interest  that  may  be  due  thereon,  the  cost  of  foreclosing  this 
mortgage,  with  any  reasonable  fee  of  an  attorney,  incurred 
in  thus  foreclosing,  the  balance,  if  any,  to  be  paid  to  me,  my 
agent,  or  attorney.  And  it  is  hereby  agreed,  by  and  between 
the  said  Carlisle,  Jones  &  Co.  and  the  said  Henry  C.  Spears, 
that  a  foreclosure  of  the  mortgage  given  by  me,  the  said 
Spears,  to  Carlisle  &  Jones,  will  be  postponed,  to  await  the 
raising  of  another  crop  ;  but,  if  not  satisfied  by  the  1st  No- 
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vember,  1873,  then  I,  the  said  Spears,  will  interpose  no  im- 
pediments to  a  foreclosure  by  the  said  Carlisle,  Jones  &  Co. 
In  testimony  whereof,"  &c. 

"  The  plaintiffs  objected  to  the  introduction  of  the  above 
instrument  as  a  crop  lien,  on  the  ground  that  a  crop  lien 
does  not  give  to  the  holder  such  a  title  to  the  property  in 
question  as  would  authorize  him  to  come  in  as  a  claimant  on 
the  trial  of  the  right  of  property ;  but  the  court  overruled 
the  objection,  and  allowed  the  instrument  to  be  read  in  evi- 
dence to  the  jury,  and  remarked  to  the  counsel,  at  the  time, 
that  it  was  both  a  crop  lien  and  a  mortgage,  and  that  the 
grantees  were  thereby  invested  with  such  title  as  would 
authorize  them  to  adjudicate  their  claim  in  a  court  of  law ; 
to  which  ruling  of  the  court  the  plaintiffs  excepted." 

The  plaintiffs  then  read  in  evidence  a  written  instrument, 
executed  by  said  Spears  and  wife,  dated  the  21st  of  Febru- 
ary, 1872,  in  the  following  words:  "Know  all  men  by  these 
presents,  that  whereas  Henry  C.  Spears  and  Mary  Frances 
Spears,  his  wife,  are  justly  indebted  to  William  H.  Boswell, 
of  Selma,  Alabama,  in  the  sum  of  $2.597.74,  as  evidenced  by 
their  certain  note  for  that  much  money,  made  on  the  20th 
day  of  February,  1872,  and  payable  to  the  said  William  H. 
Boswell,  at  the  Savings  Bank  of  Selma,  on  the  1st  December, 
1872,  and  in  the  further  sum  of  $2,793.38,  as  evidenced  by 
their  certain  other  promissory  note  for  the  amount  of  money 
last  aforesaid,  made  on  the  20th  February,  1872,  and  paya- 
ble to  the  said  William  H.  Boswell,  at  the  Savings  Bank  of 
Selma,  on  the  1st  December,  1873 ;  which  said  indebtedness 
is  for  and  on  account  of  advances  by  the  said  W.  H.  Boswell 
to  the  said  Henry  C.  and  Mary  F.  Spears,  to  enable  them  to 
make  a  crop  for  the  years  1872  and  1873,  on  two  plantations 
cultivated  by  them  in  the  county  and  State  aforesaid,  known 
respectively  as  the  '  Home  place '  and  the  '  Beene  place ;'  and 
the  said  advances  loas  given  in  necessary  provisions,  horses, 
mules,  and  farming  utensils,  and  in  money  to  purchase  the 
same,  obtained  by  us  from  said  W.  H.  Boswell,  bonafide,  for 
the  purpose  of  making  a  crop,  and  without  such  advances  it 
would  not  be  in  our  power  to  procure  the  necessary  teams, 
provisions,  corn,  and  farming  utensils  to  make  a  crop ;  and 
we  also  hereby  declare,  that  said  advances,  or  the  amount 
thereof,  shall  be  a  lien  on  our  crop  grown  on  the  two  planta- 
tions aforesaid  in  Dallas  county  for  the  years  1872  and  1873, 
to  make  which  they  were  procured,  and  on  stock  furnished, 
or  which  we  may  buy  with  the  money  so  advanced,  in  accord- 
ance with  sections  1858,  1859,  and  1860  of  the  Revised  Code 
of  Alabama.  In  consideration  of  said  advances,  and  to  fur- 
ther Secure  the  payment  of  the  notes  above  specified,  accord- 
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ing  to  the  tenor  and  effect  thereof,  we  do  hereby  grant,  bar- 
gain, sell,  and  convey  to  the  said  William  H.  Boswell  the 
following  described  personal  property,  to-wit :  on  fifty  bales 
of  cotton  raised  on  said  two  plantations  during  the  present 
year,  and  on  fifty  bales  of  cotton  raised  in  year  1873,  and  on 
twenty  mules,  described  in  mortgage  to  Carlisle  <fc  Jones ; 
also,  two  mules,  as  follows,  one  black  horse  mule,  and  one 
bay  mare  mule ;  also,  the  following  described  real  estate," 
<fec.,  describing  the  said  two  plantations  ;  "  to  have  and  to 
hold  the  above  described  property,  real  and  personal,  to  the 
said  William  H.  Boswell  and  his  heirs,  forever.  And  if  the 
said  notes  are  not  paid  at  maturity,  the  said  W.  H.  Boswell 
is  hereby  authorized  to  take  the  above  described  property 
into  his  possession,  and  sell  the  personal  property  as  he  may 
deem  best,  and  said  real  estate  to  the  highest  bidder  for  cash, 
after  advertising  twenty  days'  notice  of  the  time  of  said  sale, 
and  apply  the  proceeds  thereof  to  the  payment  of  said  notes, 
and  the  charges  and  expenses  incident  to  the  keeping  and 
selling  of  the  property ;  and  the  balance,  if  any,  pay  over  to 
the  said  Henry  C.  Spears  and  Mary  F.  Spears,  his  wife. 
Upon  this  condition,  nevertheless,  if  said  note  is  paid  at 
maturity,  this  conveyance  of  said  last  mentioned  personal 
property  is  to  be  void,  except  as  to  said  crop.  In  further 
consideration  of  the  premises,  we  do  hereby  bind  ourselves 
to  ship  or  deliver  fifty  bales  of  cotton  raised  this  year  (1872), 
and  fifty  bales  raised  in  the  year  1873,  as  specified  above,  to 
the  said  W.  H.  Boswell,  cotton  factor,  at  Selma,  Alabama,  to 
be  sold  by  him  for  the  customary  commissions  of  twTo  and  a 
half  per  cent. ;  and  we  further  agree  to  deliver,  as  above,  the 
first  fifty  bales  of  cotton  by  the  1st  December,  1872,  and  the 
other  fifty  bales  of  cotton  by  the  1st  December,  1873 ;  and  in 
the  event  the  total  amount  of  cotton  does  not  reach  one  hun- 
dred bales  for  the  years  1872  and  1873,  of  five  hundred 
pounds  average  weight  each,  to  pay  to  the  said  W.  H.  Boswell 
commissions  on  the  deficit,  at  the  rate  of  two  dollars  and  fifty 
cents  per  bale.  Given  under  our  hands  and  seals,"  <tc. 

This  instrument  was  recorded,  on  proof  by  one  of  the  sub- 
scribing witnesses,  on  the  day  of  its  date ;  and  on  the  22d 
January,  1873,  it  was  transferred  by  said  W.  H.  Boswell,  for 
value  received,  to  Boswell  A:  Woolley,  the  plaintiffs.  H.  C. 
Spears,  the  defendant  in  the  attachment  suit,  was  examined 
as  a  witness  for  the  claimants,  and  testified  to  the  various 
transactions  between  himself  and  both  of  the  parties  to  the 
claim  suit,  and  the  circumstances  under  which  their  respect- 
ive mortgages  were  given.  He  stated  that  all  the  recitals  in 
the  claimants'  mortgage,  as  to  advances,  former  transactions, 
etc.,  were  true,  but  that  the  debt  mentioned  in  the  mortgage 
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to  Boswell  "  was  not  contracted  for  money  lent,  or  for  any- 
thing obtained  by  him  to  make  the  crop  of  1872  or  1873,  but 
was  for  an  old  store  account  contracted  by  his  hands  in  1869, 
or  1870,  long  before  he  purchased  said  plantations,  and  which 
he  had  assumed  to  pay ;"  also,  that  he  signed  said  mortgage 
without  reading  it,  under  the  belief  that  it  conveyed  only  his 
lands  and  mules,  and  in  ignorance  of  its  recitals  as  to  the 
advances  and  crops,  which  were  not  true.  The  plaintiffs  ob- 
jected to  this  evidence,  but  without  specifying  any  ground  of 
objection ;  the  court  overruled  their  objection,  and  they  ex- 
cepted.  Said  Spears  further  testified,  that  in  the  latter  part 
of  the  year  1872,  being  greatly  embarrassed  with  debts,  and 
having  made  a  very  short  crop,  on  which  Carlisle  &  Jones 
had  a  statutory  lien  for  advances,  he  applied  for  assistance 
to  said  W.  H.  Boswell  and  B.  J.  Fort,  both  of  whom  were  re- 
lated to  him,  and  held  mortgages  on  his  property  ;  that,  after 
consultation,  they  declined  to  assist  him,  but  told  him  to  ap- 
ply to  Carlisle,  Jones  &  Co.,  and  said  that  they  would  each 
waive  whatever  liens  they  had,  in  favor  of  said  Carlisle,  Jones 
&  Co.,  or  any  one  else,  who  would  make  the  necessary  ad- 
vances to  enable  him  to  raise  a  crop  during  the  year  1873  ; 
that  he  immediately  called  on  Carlisle,  Jones  &  Co.,  informed 
them  of  this  proposal,  and  effected  an  arrangement  with  them 
for  advances,  which  was  afterwards  carried  out.  B.  J.  Fort, 
being  examined  as  a  witness  for  the  claimants,  testified  the 
same  in  substanca  as  to  the  promise  of  himself  and  Boswell 
to  waive  their  liens ;  while  Boswell,  being  examined  as  a  wit- 
ness for  the  plaintiffs,  testified  that  he  never  agreed  to  waive 
his  rights  under  the  mortgage  of  February  21,  1872,  in  favor 
of  either  Carlisle,  Jones  &  Co.  or  any  other  person,  "  except 
upon  conditions  that  were  never  complied  with."  The  claim- 
ants also  offered  in  evidence  the  mortgage  executed  to  Car- 
lisle &  Jones  in  1872,  as  to  which  the  witness  Spears  had  tes- 
tified, and  the  court  admitted  it,  against  a  general  objection 
on*  the  part  of  the  plaintiffs ;  to  which  they  reserved  an  ex- 
ception. 

"  This,"  the  bill  of  exceptions  says,  "  was  all  the  evidence 
in  the  case,  material  to  the  questions  raised ;"  and  the  court 
thereupon  charged  the  jury  in  writing,  of  its  own  motion,  as 
follows  :  "  The  plaintiffs'  mortgage,  or  crop  lien,  of  date  Feb- 
ruary 21,  1872,  is  the  first  paper  in  point  of  time.  It  gives 
a  lien  on  the  crops  of  1872  and  1873,  and  other  property,  to 
secure  alleged  advances  which  were  to  be  used  in  making 
these  crops.  It  is  claimed  for  this  instrument,  that  it  ope- 
rates as  a  statutory  lien  for  advances,  and  also  as  a  mortgage  ; 
that  if  it  is  not  valid  as  a  crop  lien,  it  is  valid  as  a  mortgage. 
To  create  this  statutory  lien,  the  transactions  of  the  parties 
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must  conform  strictly  to  the  requirements  of  the  statute.  1. 
It  must  be  an  advance  in  horses,  mules,  oxen,  or  necessary 
provisions,  farming  tools  and  implements,  or  money  to  pur- 
chase the  same.  2.  It  must  be  made  by  the  person  advancing, 
and  obtained  by  the  person  advanced  to,  to  enable  the  latter 
to  make  a  crop.  3.  It  must  be  declared  in  a  written  note  or 
obligation  for  the  advance,  given  by  the  person  to  whom  the 
advance  is  made,  that  the  advance  was  obtained  by  him  bona 
fifa  (in  good  faith)  for  the  purpose  of  making  a  crop,  and  that 
without  such  advance  it  would  not  be  in  his  pow^r  to  procure 
the  necessary  teams,  provisions,  and  farming  implements  to 
make  a  crop.  4  The  note  or  obligation  must,  by  the 
person  taking  the  lien,  be  caused  to  be  recorded  in  the 
office  of  the  judge  of  probate  of  the  county  in  which  the 
person  to  whom  the  advance  is  made  resides,  within  sixty 
days  after  the  making  of  the  same.  When  these  requirements 
are  complied  with,  and  the  note  or  obligation  is  thus  given, 
the  advance  so  made,  or  the  amount  thereof,  shall  be  a  lien 
on  the  crops  raised  by  means  of  the  advance,  and  the  stock 
furnished  or  bought  with  the  money  so  advanced  ;  and  such 
lien  takes  precedence  of  all  other  liens,  except  that  for  the 
rent  of  the  land  on  which  such  crop  may  be  made ;  but,  if 
not  recorded  within  sixty  days,  as  required,  the  lien  is  lost 
and  forfeited.  If  any  of  the  material  requirements  of  the 
statute  are  wanting,  the  lien  is  not  created  by  law.  Such  a 
lien  cannot  be  created  for  an  old  debt,  not  an  advance.  The 
party  relying  on  the  statutory  lien  must  show  that  he  has 
preserved  his  lien  by  recording  it  within  the  sixty  days. 
Considered  as  a  mortgage,  this  instrument  is  valid,  so  far  as  it 
•undertakes  to  create  by  contract  a  lien  on  the  crop  of  1872— 3,  for 
the  debt;  and  whetJter  it  be  an  antecedent  debt,  or  an  advance,  as 
a  mortgage  it  creates  a  valid  lien.  But  a,  statutory  crop  lien, 
created  in  1873,  for  the  making  of  the  crop  of  1873,  takes  prece- 
dence of  the  mortgage  lien  ;  the  parties  to  the  mortgage  of  1872 
being  held  to  have  contracted  with  a  knowledge  of  the  law 
allowing  the  statutory  lien  to  be  created,  and  in  view  of  it ; 
and  hence,  a  construction  giving  the  crop  lien  of  1873  prece- 
dence does  not  impair  the  obligation  of  the  mortgage  con- 
tract of  1872.  If  you  find  that  the  consideration  of  the  plain- 
tiffs mortgage  of  February  21,  1872,  was  an  antecedent  <1ebt,and 
not  an  advance,  and.  that  the  claimants'  mortgage,  or  crop  lien, 
teas  for  an  advance  of  money  to  raise  the  crop  of  1873,  then  the 
claimants'  crop  lien  takes  precedence  of  the  plaintiffs  uwrtgage 
lien;  and  if  the  claimants'  crop  lien  covers  the  whole  property  in 
dispute,  then  your  verdict  must  be  for  the  claimants.  If  you  do 
not  believe  that  the  consideration  of  the  Boswell  mortgage 
was  an  antecedent  debt,  but  was  an  advance  of  a  sufficient 
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amount  of  money,  made  in  good  faith,  to  enable  Spears  to 
make  the  two  crops  of  1872  and  1873,  and  the  other  require- 
ments of  law  necessary  to  create  a  valid  statutory  crop 
lien  (?),  then,  the  Boswell  crop  lien  antedating  the  claimants' 
crop  lien,  it  must  take  the  crop  of  1873,  unless  it  has  been 
waived.  If  Boswell  held  both  a  crop  lien  and  a  mortgage 
on  the  crop  of  1873,  and  agreed  to  waive  it  in  favor  of  the 
claimants,  to  the  extent  of  advances  necessary  to  make  the 
crop  of  1873,  in  consideration  of  his  regard  for  Spears,  his 
kinsman,  and  to  promote  his  chances  of  having  his  debt  paid, 
and  his  said  kinsman  protected  also  ;  then,  these  considera- 
tions would  support  the  waiver,  unless  it  involves  an  agree- 
ment which  the  statute  of  frauds  requires  to  be  in  writing. 
A  contract  is  an  agreement  between  two  or  more  persons  to 
do,  or  not  to  do,  a  particular  thing,  on  sufficient  considera- 
tion. Here,  Boswe>l,  it  is  said,  agreed  to  waive  his  lien,  in 
consideration  of  advances  to  be  made  by  claimants  to  his 
kinsman  and  debtor.  Here,  Boswell  agrees  and  contracts  to 
answer  for  the  debt  of  Spears  to  the  claimants,  to  the  extent 
of  the  property  on  which  he  had  a  lien,  by  withdrawing  his 
lien  on  the  property,  and  allowing  it  to  go  to  pay  the  debt, 
unless  otherwise  paid  by  Spears.  This,  I  think,  is  the  legal 
effect  of  the  waiver ;  and  it  is  void,  unless  some  note  or  mem- 
orandum thereof,  expressing  the  consideration,  is  in  writing, 
subscribed  by  Boswell,  or  by  some  other  person  by  him 
thereunto  lawfully  authorized  in  writing." 

"To  each  and  every  part  of  the  aforesaid  charge,  and  par- 
ticularly to"  the  italicized  portions,  the  plaintiffs  excepted; 
and  they  also  excepted  to  the  following  charges,  which  the 
court  gave  at  the  request  of  the  claimants  : 

"  1.  If,  in  the  latter  part  of  the  fall  of  1872,  and  in  the  win- 
ter of  1872-3,  and  afterwards  during  the  year  1873,  Carlisle, 
Jones  &  Co.,  in  good  faith,  made  advances  to  Henry  C. 
Spears,  and  said  advances  were  obtained  by  Spears  in  money 
and  provisions,  or  in  money  alone,  to  purchase  provisions,  to 
enable  him  to  make  a  crop  in  the  year  1873,  on  his  premises 
in  this  county ;  and  if  said  advances  amounted,  on  the  3d 
day  of  March,  1873,  to  $2,000,  or  thereabouts  ;  and  if  said 
Spears,  in  the  month  of  March,  1873,  executed  to  them  the 
mortgage  in  evidence,  for  the  purpose  of  securing  the  pay- 
ment of  said  advances  ;  and  if  said  Spears  made  the  crop  in 
said  mortgage  mentioned  by  means  of  said  advances  ;  and  if 
the  cotton  and  corn  in  controversy  in  this  suit  is  a  part  or  all 
of  said  crop, — then  the  jury  should  find  a  verdict  for  the  said 
Carlisle,  Jones  &  Co.,  no  matter  whether  Bosweh1  had  waived 
his  alleged  mortgage  lien  or  not ;  for  the  mortgage  lien  of 
Carlisle,  Jones  &  Co.  would  be  prior  to,  and  better  than  his, 
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if  the  debt  mentioned  in  his  mortgage  was  not  created  for 
the  purpose  of  enabling  Speais  to  make  the  crop  of  1873. 

"2.  The  recitals  in  Boswell's  mortgage,  that  the  debt  there- 
in mentioned  was  created  for  the  purpose  of  enabling  Spears 
to  make  a  crop  in  1873,  if  the  complainants  have  a  good  and 
valid  crop  lien,  are  not  evidence  of  the  truth  of  that  state- 
ment, on  this  trial :  it  must  be  proved  by  other  evidence,  to 
the  satisfaction  of  the  jury,  and  the  proof  thereof  is  upon  the 
plaintiffs." 

The  several  rulings  of  the  court  on  the  evidence,  and  the 
charges  to  the  jury,  to  which  exceptions  were  reserved  by  the 
plaintiffs,  are  now  assigned  as  error. 

MORGAN,  LAPSLEY  &  NELSON,  for  appellants. — 1.  On  the 
trial  of  a  claim  suit,  the  only  question  to  be  litigated  is, 
whether  or  not  the  property  belongs  to  the  claimant,  as 
against  the  attaching  creditor;  and  the  attachment  being 
produced,  the  validity  or  invalidity  of  the  plaintiff's  debt  is 
outside  of  the  issue. — Pulliam  et  at.  v.  Neivberrys  Adm'r,  41 
Ala.  168;  Toliaferro  v.  Lane,  23  Ala.  369;  Butler  v.  O'Brien, 
5  Ala.  316;  Harrell  v.  Floyd,  3  Ala.  16 ;  Huff  v.  Cox,  2  Ala. 
310 ;  Stone  v.  Stone,  1  Ala.  582 ;  Hardy  v.  Gascoiqne,  6  Por- 
ter, 447 ;  FranJdin  v.  Elliot,  5  Porter,  182 ;  CMingswortk  v. 
Horn,  4  S.  &  P.  237 ;  Carleton  v.  King,  1  S.  &  P.  472.  Con- 
sequently, the  court  erred  in  allowing  Spears  to  testify  that 
the  plaintiffs'  mortgage  was  not  given  for  advances. 

2.  This  evidence  was  improperly  admitted,  for  the  further 
reason,  that  it  allowed  the  grantor  to  contradict  the  recitals 
of  his  own  deed,  and  prove  a  consideration  different  from 
that  expressed  in  the  deed  itself ;  which  can  never  be  done 
at  law. — Moody  v.  McCown,  39  Ala.  586;  Carter  v.  Beck,  40 
Ala.  599. 

3.  The  court  erred  in  its  construction  of  the  statute  giving 
a  crop  lien  for  advances,  in  several  important  particulars. 
There  is  nothing  in  the  statute  which  restricts  the  lien  to  the 
crop  raised  during  the  year  the  advance  is  made.     The  lien 
is   given  on  the  crops  raised  by  means  of  the  advances, 
whether  raised  in  one  year  or  several. — Jones  v.    Webster,  48 
Ala.  109.     The  singular  includes  the  plural,   and  the  plural 
includes  the  singular. — Rev.  Code,  §  1.     Nor  is  it  necessary, 
as  the  charge  of  the  court  asserts,  that  the  crop  should  be 
raised  with  the  means  advanced ;  for  this  would  always  en- 
able a  dishonest  debtor,  obtaining  an  advance  made  in  good 
faith,  to  defraud  his  creditor. 

4.  A  statutory  lien  for  advances  does  not  confer  on  the 
holder  any  title  to  the  crops,  and  he  cannot  interpose  a  claim 
under  the  statute.     He  has  a  mere  lien,  like  that  of  a  land- 
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lord,  but  no  right  of  property,  or  of  possession. —  Thompson 
v.  Spiriks,  12  Ala.  154= ;  Dulany  v.  Dickinson,  12  Ala.  603.  To 
maintain  this  statutory  action,  the  claimant  must  have  a 
legal  title. — King  &  Co.  v.  Hill,  20  Ala.  138 ;  Jones  v.  Rey- 
nolds, 28  Ala.  305.  By  statute  (Rev.  Code,  §  3024),  a  mort- 
gagee may  interpose  a  claim  before  the  law  day ;  as  he  might 
do  before  that  statute,  after  the  law  day. — Floyd  v.  Marrow, 
26  Ala.  357. 

5.  The  instrument  under  which  the  claimants  deduce  title, 
although  it  contains  apt  words  for  a  mortgage,  cannot  take 
precedence   of  the   plaintiffs'   prior   mortgage ;   and   if  the 
plaintiffs'  prior  mortgage  is  valid,  it  conveyed  the  legal  title 
to  the  crops,  and  left  nothing  on  which  the  claimants'  junior 
mortgage  could  operate. — Jones  v.  Webster,  48  Ala.  109. 

6.  The  property  in  controversy  was  the  crop  of  1873.     The 
claimants'  mortgage  on  the  crop  of  1872  was  irrelevant  to 
that  issue  ;  and  being  older  than  the  plaintiffs'  mortgage,  it 
might  mislead  the  jury.     Its  admission  was  erroneous,  and, 
prima  facie,  injurious. — Frierson  v.  Frierson,  21  Ala.   549  ; 
Bilberry  v.  Mobley,  21  Ala.  277  ;  Thomas  v.  De  Gra/enreid,  27 
Ala.  651. 

BROOKS,  HARALSON  &  EOY,  contra. — 1.  The  claimants  had 
not  only  a  valid  statutory  lien  on  the  crops  of  1873,  but  the 
same  instrument  was  also  operative  as  a  mortgage. —  Gafford 
v.  Stearns,  51  Ala.  434,  and  authorities  there  cited.  As  mort- 
gagees, they  had  such  a  title  as  would  sustain  detinue  or 
trover.— 1  Chitty's  PI.  121 ;  Jones  v.  Webster,  48  Ala.  109.  As 
mortgagees,  the  statute  gives  them  the  right  to  interpoje  a 
claim.— Eev.  Code,  §  3024. 

2.  The  claimants  were  not  bound  by  the  recitals  in  the 
plaintiffs'  mortgage,  and  had  a  right  to  show  that  they  were 
untrue  in  fact. 

3.  The  mortgage  to  Carlisle  &  Jones,  though  not  relating 
to  the  crop  of  1873,  was  clearly  relevant  evidence.     It  tended 
to  corroborate  the  testimony  of  Spears,  and  was  referred  to 
in  the  mortgage  to  the  claimants. 

4.  The  plaintiffs  sued  out  their  attachment  to  enforce  a 
statutory  lien  for  advances,  and  they  cannot  be  allowed  to 
show  title  in  themselves  under  a  mortgage.     They  are  con- 
fined to  the  issue  which  they  have  made,  and  can  only  show 
title  in  the  defendant. 

5.  The  charge  of  the  court,  as  to  the  constituents  of  a 
valid  statutory  lien  for  advances,  is  sustained  by  Gafford  v. 
Stearns,  51  Ala.  434 ;  Frazier  v.  Blair,  at  January  term,  1873. 

6.  The  plaintiffs,  being  only  assignees  of  the  mortgage  or 
lien  given  to  Boswell,  cannot  enforce  that  lien  by  attach- 
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ment — Foster  v.  Westmoreland  &  Trousdale,  52  Ala.  223.  If 
the  attachment  was  improperly  sued  out,  the  plaintiffs  were 
not  entitled  to  recover. —  Taliaferro  v.  Lane,  23  Ala.  376 ; 
£rale\i  v.  Clarke,  22  Ala.  361. 

7.  If  there  is  error  in  any  of  the  rulings  of  the  court,  the 
plaintiffs  were  not  thereby  injured. 

MANNING,  J. — Appellants,  as  plaintiffs,  in  the  autumn  of 
1873,  sued  out  a  writ  of  attachment  against  Henry  C.  Spears, 
defendant,  under  sections  1858,  1859,  and  1860,  of  the  Re- 
vised Code,  to  enforce  a  crop  lien  claimed  by  them,  upon 
cotton  and  corn  raised  by  him  that  year  in  Dallas  county ; 
the  affidavit  on  their  behalf  alleging,  that  the  amount  for 
which  they  sued  was  advanced  under  those  sections  of  the 
Code  to  enable  Spears  to  make  his  crops  of  that  year,  and  that 
lie  had  removed  a  portion  of  these  from  the  premises,  without 
their  consent,  and  without  having  paid  such  advances.  Under 
this  writ,  the  sheriff  seized  cotton  in  bales,  cotton  gathered 
but  unginned,  and  corn,  of  the  crops  raised  by  Spears  that 
year;  to  which  property  the  appellees  made  claim ;  and  the 
statutory  contest — a  trial  of  the  right  of  property — was 
thereupon  afterwards  instituted.  The  issue  was  formed,  ac- 
cording to  law,  lay  an  allegation  on  behalf  of  plaintiffs  that 
the  property  levied  on  belonged  to  defendant  Spears,  and 
was  subject  to  the  levy  of  the  attachment,  and  by  a  denial 
on  the  parts  of  claimants  that  it  was  subject  to  the  attach- 
ment. 

On  the  trial  of  such  an  issue,  the  claimant  is  not,  ordi- 
narily, permitted  to  controvert  the  indebtedness  of  defendant 
to  the  plaintiff.  The  inquiry  is  not  presented,  whether  the 
relation  of  debtor  and  creditor  exists  between  them. — Pitl- 
liam  v.  Newberry's  Ex'r,  41  Ala.  168,  and  cases  there  cited. 
The  issue  relates  to  the  rights  of  the  parties  in  the  property 
attached ;  and  a  prima  facie  case  being  made  for  plaintiff,  it 
requires,  and  of  course  permits  the  claimants,  to  show  that 
they  have  such  a  title  to  or  interest  in  the  property,  as  pre- 
vents it  from  being  subject  to  be  sold  to  pay  the  defendant's 
debt  to  plaintiffs.  Without  showing  this,  they  cannot  have 
any  legal  right  to  raise  questions  that  pertain  to  a  contro- 
versy between  other  persons.  And,  on  the  other  hand,  the 
issue  joined  does  not  allow  the  introduction,  on  behalf  of 
plaintiffs,  of  evidence  that  the  title  was,  by  mortgage  or 
otherwise,  in  them.  Such  a  title  cannot  be  set  up  or  vin- 
dicated by  a  proceeding  which  implies,  and  under  an  issue  in 
which  they  affirm,  that  the  title  is  in  defendant  Spears ;  by 
reason  whereof,  they  attach  the  property  to  pay  a  debt  he 
owes. 
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The  attachment  of  a  debtor's  property  subjects  it,  by  ope- 
ration of  law,  to  a  lien  upon  it  in  favor  of  the  attaching  cred- 
itor, from  the  time  the  writ  is  executed  by  a  levy ;  and 
generally,  this  is  the  date  at  which  the  lien  has  its  origin  in 
an  attachment  cause.  But  section  1860  of  the  Revised  Code 
gives  to  a  creditor,  having  a  crop  lien,  the  right  "  to  enforce 
such  lien,"  under  certain  circumstances,  by  a  writ  of  attach- 
ment ;  and  it  is  under  this  section  that  the  plaintiffs  brought 
their  suit  against  defendant  Spears.  The  object  was  to  en- 
force such  a  lien.  Hence,  if  in  the  trial  of  the  issue  formed 
between  plaintiffs  and  the  claimants  of  the  property  attached, 
the  latter  show  a  title  in  themselves,  antecedent  to  the  levy 
of  the  writ  of  attachment,  and  therefore  older  than  the  lien 
created  by  the  levy,  the  plaintiffs  may  show  that,  by  a  trans- 
action in  pais  between  them  and  the  defendant,  they  ac- 
quired a  crop  lien  on  the  same  property  before  title  was 
acquired  by  the  claimants,  which  crop  lien  they  are  proceed- 
ing according  to  law  to  enforce.  Consequently,  if  the  instru- 
ment made  by  Spears  and  wife,  in  February,  1872,  purporting 
to  declare  a  crop  lien  on  the  crops  of  1872  and  1873,  as  well 
as  to  be  a  mortgage  in  favor  of  Boswell,  who  assigned  it  to 
plaintiffs,  be  valid  and  operative  to  create  a  crop  lien  simply, 
it  was  properly  introduced  to  prove  such  lien,  and  to  main- 
tain the  validity  of  the  attachment,  in  opposition  to  the  right 
of  claimants  to  the  same  property  under  the  subsequent  in- 
strument of  March,  1873,  executed  by  Spears  to  them.  But, 
if  the  former  instrument  to  plaintiffs  did  not  create  the  stat- 
utory crop  lien  in  their  favor,  on  the  crop  of  1873,  but  was 
effectual  as  a  mortgage  only,  although  as  such  it  conveyed 
the  title  to  that  crop  to  them,  it  could  not,  on  the  trial  in 
this  cause,  be  introduced  to  sustain  their  title  as  mortgagees ; 
because,  as  we  have  said,  that  is  not  only  not  within  the  issue 
joined,  but  is  contrary  to  the  averment  in  their  own  pleading. 

2.  Besides,  in  such  a  case,  the  legal  title  being  in  the 
mortgagees,  only  the  equity  of  redemption  would  remain  to 
Spears ;  and  of  this,  it  is  not  permitted  that  he  shall  be  fore- 
closed through  an  action  brought  by  the  mortgagee,  in  a 
court  of  law,  upon  the  mortgage  debt,  and  a  sale  of  the 
equity  of  redemption  to  satisfy  the  judgment  in  such  action. 
In  respect  to  real  estate,  at  least,  such  a  sale  of  the  equity  of 
redemption  would  convey  no  title  to  the  purchaser. — Poioell 
v.  Williams,  14  Ala.  496.  But  a  mortgagee  of  personal  prop- 
erty, who  should  himself  cause  it  to  be  sold,  to  satisfy  a 
judgment  at  law  in  his  favor  for  the  mortgage  debt,  might  be 
held,  perhaps,  as  thereby  relinquishing  his  title  as  mortgagee, 
and  causing  the  entire  property  to  be  sold  without  the  incum- 
brance.— See  Barker  v.  Bell,  37  Ala,  358-360.  And  a  like 
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sale  under  a  writ  of  attachment,  in  a  suit  at  law,  of  the  mort- 
gagee, would,  we  apprehend,  not  differ  in  its  effect  from  a 
sale  under  execution  in  such  a  case. 

3.  But  the  question  comes  up,   did  plaintiffs  have  a  crop 
lien  on  Spears'  crops  of  1873  ?     If  they  had,  it  was  created 
by  his  and  his  wife's  deed  of  February,  1872,  to  Boswell. 
Care  was  taken  to  have  every  thing  which  the  statute  pre- 
scribes, as  necessary  in  an  instrument  establishing  such  an 
interest,  amply  expressed  in  that  deed.     There  is  no  defect 
of  form.     But  form  and  formalities  are  not  sufficient  to  create 
a  crop  lien.     Such  a  charge,  when  it  exists,  supersedes  any 
other  lien,  whether  created  by  mortgage  or  otherwise,  on  the 
crops  upon  which  it   is  fastened,  except  the  landlord's  lien 
for  the  rent  of  the  land  on  which  they  were  grown ;  and  a 
lien  to  which  is  conceded  this  precedence  of  and  priority 
over  other  and  older  liens,  must  not  only  be  authenticated 
as  the  law  prescribes,  but  must  be  founded  on  a  real,  true, 
and  honest  transaction  of  the  kind  described  in  the  statute. 
Indeed,  the  better  to  insure  this,  the  law  puts  the  parties,  as 
it  were,  upon  their  honor.     The  "  advances  in  horses,  mules, 
oxen,  or  necessary  provisions,  farming  tools  and  implements, 
or  money  to  purchase  the  same,"  are  to  be  made  to  the  per- 
son obtaining  them,  "  to  enable  him  to  make  a  crop ;"  and 
for  any  such  advance  he  must  declare,   "in  a  written  note 
or  obligation,     *    *     that  the  same  was  obtained  by  him 
bonafde  for  the  purpose  of  making  a  crop,  and  that  without 
such  advance  it  would  not  be  in  [his]  power    *     *    to  pro- 
cure the  necessary  team,  provisions,  and  farming  implements 
to  make  a  crop."     And  this  declaration  is  to  be  spread  upon 
the  public  records.     All  the  provisions  of  the  act  show,  that 
the  parties  to  the  transaction  are  expected  to  be  scrupulously 
upright  and  sincere.     If  they  are  not  so — if  it  be  shown  that 
no  such  advances  were  really  made  for  the  purpose  of  ena- 
bling a  crop  to  be  raised,  and  that  the  declarations  to  that 
effect  were  falsely  made,  or  procured  to  be  made,  as  a  device 
tor  creating  a  security  that  should  override  older  securities 
of  other  creditors,  the  law  denounces  the  securities  so  ob- 
tained as  fraudulent  and  void  in  respect  to  such  creditors. 
The  Circuit  Court,  therefore,  did  not  err  in  refusing  to  exclude 
testimony  tending  to  show  that  the  instrument  relied  on  by 
plaintiffs  was  made  to  secure  the  payment  of  a  pre-existing 
debt  of  Mr.  Spears,  and  not  for  advances  to  make  a  crop,  as 
alleged ;  which  allegations  he  did  not  know  to  be  contained 
in  the  instrument.     The  claimants,  not  being  parties  to  this 
instrument,  are  not  bound  by  the  recitals  in  it. 

4.  But,  though  this  evidence  was  not  illegal,  it  was  not  in 
the  present  case  necessary.     The  deed  in  question  was  made 
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in  February,  1872 ;  and  though  it  purports  to  create  a  crop 
lien  on  the  crops  of  that  year,  and  also  on  crops  of  the  next 
year,  1873,  it  could  not  so  operate  in  respect  to  the  crops  of 
the  latter  year.  It  is  too  obvious  to  admit  of  argument,  that 
the  advances  provided  for  by  the  statute  were  such  as  should 
be  used  in  making  the  next  ensuing  crops.  The  circuit 
judge  did  not  err  in  so  instructing  the  jury.  His  charge  to 
them,  in  respect  to  what  is  requisite  to  constitute  a  valid 
crop  lien,  is  a  correct  and  very  lucid  statement  of  the  law ; 
except  so  far  as  it  seems  to  make  the  crop  lien  depend  upon 
the  actual  application  of  the  advances  to  the  making  of  the 
crop.  The  creditor  is  not  responsible  for  a  misapplication 
of  them,  made  without  his  knowledge  or  assent.  It  is  quite 
clear  from  the  instrument  itself,  on  which  plaintiffs  based 
their  claim  of  a  crop  lien,  that  they  have  no  such  lien  on  the 
crop  of  1873. 

5.  The  claimants  derive  their  right  to  the  crops  attached, 
from  the  instrument  defendant  Spears  executed  to  them  in 
March,  1873.     It   declares   a   crop  lien   thereon,   to   secure 
advances  made  to  enable  him  to  raise  a  crop  that  year ;  and 
the  uncontradicted  oral  testimony  is  in  harmony  with  its 
recitals.     But  a  crop  lien  only  is  not  sufficient.     In  a  "  trial 
of  the  right  of  property,"  the  claimants  must  have  something 
more  than  a  mere  lien.    They  must  have  a  title — at  least,  the 
right  to  the  possession  of  the  thing  in  controversy,  and  not 
the  mere  right  to  have  it  sold  by  the  officers  of  the  law  to 
pay  a  debt  due  to  them.     But  the  instrument  of  March,  1873, 
vests  title  to  the  crops  to  be  grown  by  Mr.  Spears  in  that 
year,  in  them.     Although  it  contains  apt  words  to  constitute 
a  crop  lien,  like  the  similar  instrument  considered  in  Gaff'ord 
v.  Stearns  (51  Ala.  434),  it  is  a  mortgage  also ;  and  as  such, 
it  conveys  a  title  to  the  claimants,  which  would  have  enabled 
them  to  maintain  detinue,  and  is  consequently  sufficient  to 
give  them  a  standing  in  a  case  of  the  trial  of  the  right  of 
property.     As  this  instrument  was  the  regular  and  proper 
evidence  of  the  title  to  claimants,  the  Circuit  Court  did  not 
err  in  allowing  it  to  be  read  as  such  to  the  jury. 

6.  In  his  testimony,  received  without  objection,  concerning 
the  transaction   in  which   this  instrument  was  given,  Mr. 
Spears  explained  that,  being  indebted  to  the  claimants,  in 
January,  1872,  he  had  in  that  month  executed  to  them  a 
mortgage  for  their  security,  which  they  did  not  foreclose,  but 
permitted  to  stand  over.     The  same  thing  is  mentioned  in 
the  instrument  to  them  of  March,  1873 ;  and  the  mortgage 
referred  to  was  introduced  in  evidence  at  the  trial,  against  a 
general  objection  of  plaintiffs  thereto.     Such  evidence  may 
not  have  been  necessary.     But,  as  it  could  not  be  known 
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whether  plaintiffs  would  not,  in  conclusion,  seek  to  discredit 
the  account  of  the  transaction  given  by  the  witness,  the 
mortgage  was  admissible  in  support  of  his  testimony,  con- 
cerning the  matters  to  which  it  had  relation.  It  could  not 
in  any  way  produce  injury  to  plaintiffs. 

7.  Among  the  charges  given  by  the  court,  is  one  based 
upon  evidence  that  Boswell  had  agreed  to  waive  his  lien  in 
favor  of  claimants,  if  they  would  advance  io  Spears,  their 
common  debtor,  the  means  of  making  a  crop,  and  that  they 
did  so.     The  circuit  judge  instructed  the  jury,  that  this  agree- 
ment, not  being  reduced  to  writing,  according  to  the  statute 
of  frauds,  was  void,  as  an  undertaking  in  effect  to  pay,  to  the 
extent  of  the  property  on  which  the  lien  was  waived,  the 
debt  of  another.     It  is  very  questionable  whether  this  charge 
was  correct;  but,  as  it  was  given  in  favor  of  appellants,  if 
there  was  error  in  it,  it  was  error  of  which  they  can  not  com- 
plain. 

8.  It  remains  to  consider  the  objections  to  the  first  charge 
given  by  the  circuit  judge,  at  the  instance  of  claimants  in  the 
court  below.     As  we  have  before  explained,  the   plaintiffs 
could  not  extend  backward  the  lien  in  their  favor,  created  by 
the  attachment  of  the  property  in  controversy,  except  by 
connecting  it  with  an  antecedent  crop  lien,  which  the  attach- 
ment was  designed  to  enforce :  and  the  only  instrument  on 
which  they  relied  to  do  this,  was  the  deed  to  Boswell,  made 
in  February,  1872,  which,  as  we  have  seen,  did  not  create 
such  a  lien  on  the  crop  of  1873.     And  on  the  other  hand,  a 
simple  crop  lien  on  that  crop,  in  favor  of  claimants,  would 
not  be  sufficient  to  enable  them  to  maintain  their  side  of  the 
issue  in  the  action  of  "trial  of  the  right  of  property."     They 
must  show  in  themselves  a  title,  or  right  of  possession ;  for 
which  they  relied  on  the  instrument,  that  was  in  fact  a  mort- 
gage, of  March,  1873.     The  question  of  a  crop  lien  was  thus, 
in  fact,  wholly  excluded  from  the  case  made  by  the  evidence. 
Yet,  almost  all  of  the  instructions  of  the  Circuit  Court,  given 
voluntarily  or  on  request,  seem  founded  on  the  idea  that  this 
was  the  real  question  in  the  cause,  on  both  sides ;  and  some 
excellent  charges  were  given  to  the  jury  in  that  aspect  of  the 
case.     But,  as  plaintiffs  had  no  crop  lien  whatever,  and  the 
claimants  were  not  required  to  prove  one  in  their  favor,  but 
might  rely  on  their  mortgage  only,  the  instructions  of  the 
court  tended  to  confuse  the  jury  in  respect  to  the  rights  of 
the  claimants,  by  seeming  to  require  of  them  the  auty  of 
proving  more  than,  as  mortgagees,  they  were  bound  to  prove. 
They  were  not,  for  instance,  required  as  such  to  prove  that 
the  advances  they  made,  for  which  the  instrument  of  March, 
1873,  was  executed,  were  made  to  enable  Spears  to  raise  a 
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crop ;"  or  that  they  were  used  for  that  purpose.  It  was  suffi- 
cient to  show  that  the  advances  were  in  fact  made  in  good 
faith,  and  that  Spears  became  indebted  to  them  therefor. 
The  charges,  including  the  first  one  given  at  the  instance  of 
the  defendants,  required  this,  and  more ;  and  if  there  was 
any  error  in  them,  it  was  error  to  the  prejudice  of  the  claim- 
ants, of  which  the  plaintiffs,  who  are  the  appellants  in  this 
court,  can  not  complain. 

Let  the  judgment  of  the  Circuit  Court  be  affirmed. 


Wright  v.  Preston. 

Motion  for  Sale  of  Wife's  Statutory  Separate  Estate,  after  Judg- 
ment against  Husband,  and  Execution  returned  unsatisfied. 

1.  Liability  of  wife's  statutory  separate  estate  for  newssaries  ;  judgment  '»>  ac- 
tion against  husband  alone. — A  judgment  against  the  husband  as  garuishee, 
founded  on  a  debt  contracted  for  necessary  family  supplies  (Rev.  Code, 
0  §  237C>-7),  and  an  execution  thereon  returned  unsatisfied,  are  sufficient  to  au- 
thorize the  summary  proceeding  by  notice  and  motion  for  the  sale  of  the  wife's 
statutory  separate  estate. 

'2.  Same;  same. — To  authorize  this  summary  proceeding  against  the  wife's 
statutory  estate,  it  is  not  necessary  that  the  primary  suit  against  the  husband 
should  show  that  the  claim  sued  on  is  for  "articles  of  comfort  and  support 
of  the  household,  suitable  to  the  degree  and  condition  of  the  family,  and  lor 
•which  the  husband  would  be  responsible  at  common  law;"  nor  is  it  necessary 
that  the  claim  sued  on  shall  consist  entirely  of  such  articles. 

3.  Statute  of  limitations  of  three  years ;  how  pleaded.  — A  plea  setting  up  the 
statute  of  limitations  of  three  years,  but  not  averring  that  the  claim  sued  on  is 
an  open  account,  is  bad  on  demurrer;  but,  if  not  demurred  to,  and  construed 
on  error  as  if  well  pleaded,  the  appellate  court  cannot  impute  error  to  a  ruling 
of  the  primary  court,  holding  the  statute  no  bar  to  the  claim  sued  on,  when 
the  record  does  not  show  that  any  term  of  the  contract  was  left  unsettled  by 
the  parties. 

4-  Absence,  from  Stale,  in  computation  of  time  under  statute  of  limitations. — In 
the  computation  of  time  under  the  statute  of  limitations  (Rev.  Code,  §  2908), 
the  defendant's  absence  from  the  State,  before  the  completion  of  the  statutory 
bar,  is  to  be  deducted;  and  this  statutory  rule  applies  to  a  summary  proceed- 
ing against  the'wife's  statutory  separate  estate  (Rev.  Code,  §  2:577),  although 
she  owned  the  property  sought  to  be  condemned  before  and  during  her  ab- 
Kence. 

5.  Successive  charges  on  wife's  statutory  estate. — It  is  110  defense  to  a  sum- 
mary proceeding  against  the  wife's  statutory  separate  estate,  that  it  has  already 
been  ordered  to  be  sold  for  the  satisfaction  of  other  similar  debts;  since  sev- 
eral debts  may  be  successively  charged  upon  it,  until  the  whole  estate  is  ex- 
hausted. 

6.  Damages  on  affirmance. — A  judgment  condemning  the  wife's  statutory 
separate  estate  to  the  payment  of  a  debt  for  necessaries  not  being  a  personal 
debt  for  the  payment  of  money,  no  damages  can  be  awarded  on  its  affirmance. 

APPEAL  from  the  Circuit  Court  of  Greene. 
Tried  before  the  Hon.  LUTHER  E.  SMITH. 
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This  was  a  summary  proceeding,  by  notice  and  motion,  to 
sell  certain  lands,  alleged  to  belong  to  the  statutory  separate 
estate  of  Mrs.  Ge'orgia  H.  Wright,  the  appellant,  in  satisfac- 
tion of  a  judgment,  which  the  plaintiffs  (appellees)  had  re- 
covered against  her  husband,  John  V.  Wright,  as  hereinafter 
stated.  The  record  does  not  show  at  what  time  it  was  com- 
menced. The  defendant  pleaded,  as  the  bill  of  exceptions 
recites,  "non  assumpsit,  with  leave  to  give  in  evidence  any 
special  matter  of  defense,  and  the  statute  of  limitations  of 
three  years."  The  plaintiffs  offered  in  evidence  on  the  trial, 
in  support  of  their  motion,  the  record  of  a  judgment  which 
they  had  recovered  in  said  court,  on  the  18th  October,  1867, 
against  Patton  &  Anderson,  for  $345.19,  besides  costs ;  on 
which  they  had  sued  oat  a  garnishment  against  said  John  V. 
Wright,  as  the  debtor  of  said  Patton  &  Anderson ;  and  said 
garuishee  failing  to  appear,  a  judgment  nisi  was  rendered 
against  him,  which  was  made  absolute  on  the  4th  May,  1871, 
for  the  full  amount  of  the  plaintiffs'  judgment  against  Patton 
<fe  Anderson  ;  and  on  this  judgment  an  execution  was  issued, 
which  was  returned  by  the  sheriff,  on  the  27th  October,  1871, 
"No  property  found."  "It  was  admitted  by  the  defendant, 
that  said  Georgia  H.  and  John  V.  Wright  were  married  in 
said  county  of  Greene,  in  the  year  1857,  and  have  ever  since 
lived  together  as  man  and  wife  ;  and  that  they  were  living  in 
said  county  at  the  time  the  indebtedness  to  Patton  &  An- 
derson, hereinafter  mentioned,  was  contracted ;  and  that  said 
Georgia  H.  Wright,  at  that  time,  and  at  the  filing  of  the 
motion  in  this  cause,  held  the  lands  in  said  motion  described, 
as  her  statutory  separate  estate;  and  that  said  lands  are 
situated  in  Greene  county ;  and  that  said  Georgia  H.  and 
John  Y.  Wright  removed  from  Greene  county,  Alabama,  to 
Tennessee,  in  May,  1868 ;  and  that  said  Georgia  H.  Wright 
had  due  and  legal  notice  of  this  motion.  The  plaintiffs  also 
introduced  one  Thomas  J.  Anderson  as  a  witness,  who  testi- 
fied that,  in  1865-6,  he  was  a  member  of  the  firm  of  Pattou 
&  Anderson,  who  were  engaged  in  the  family  grocery  busi- 
ness, in  the  town  of  Eutaw  in  said  county ;  that  during  that 
time  various  articles  were  purchased  from  said  firm  by  Mrs. 
Georgia  H.  Wright,  most  (if  not  all)  of  which  were  family 
supplies,  suitable  to  the  degree  and  condition  of  the  family  ; 
but  he  spoke  only  from  memory,  and  could  not  produce  an 
itemized  account  of  such  articles,  the  books  of  said  firm  hav- 
ing been  burned  up ;  also,  that  Mrs.  Wright  herself,  either 
in  person,  or  by  order,  purchased  all  (or  nearly  all)  of  said 
articles;  that  the  articles  so  purchased  were  articles  for  the 
comfort  and  support  of  the  household ;  that  said  Patton  A: 
Anderson  kept  a  family  grocery  store  during  that  period, 
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and  all  the  articles  furnished  were  in  that  line  ;  that  he  gave 
an  itemized  account  of  the  articles  to  said  John  V.  Wright, 
and  that  another  itemized  account  was  burned  up,  with  the 
papers  in  the  case  of  said  plaintiffs  against  Patton  &  Ander- 
son (John  V.  Wright,  garnishee),  when  the  court-house  of 
said  county  was  burned  ;  that  said  John  V.  Wright  paid 
some  money  to  said  firm  on  said  account,  and  gave  them  a 
draft  for  the  balance,  which  was  never  paid ;"  and  he  pro- 
duced the  draft,  which  was  for  the  sum  of  $167.87,  dated 
Dec.  29,  1866.  The  plaintiffs  having  here  closed  their  evi- 
dence, the  defendant  offered  in  evidence  the  record  of  a  judg- 
ment rendered  by  said  court  on  the  15th  November,  1872,  in 
favor  of  Robert  Crawford,  as  administrator  of  Willis  Meri- 
wether,  deceased,  against  said  John  V.  and  Geergia  H. 
Wright,  for  the  sum  of  $882 ;  "  which  judgment  condemned 
the  same  lands  sought  to  be  subjected  by  this  motion,  to  the 
payment  of  said  debt  claimed  by  said  Robert  Crawford ;" 
also,  another  judgment,  rendered  by  said  court  on  the  1st 
April.  1874,  condemning  the  same  lands  to  sale,  for  the  satis- 
faction of  a  judgment  against  said  John  V.  Wright,  for  $135, 
in  favor  of  John  P.  Rice,  as  the  administrator  of  Hixey 
Pippin.  This  being  all  the  evidence,  and  the  case  being  sub- 
mitted to  the  court  for  decision,  without  the  intervention  of 
a  jury,  the  court  rendered  judgment  for  the  plaintiffs,  for  the 
sum  of  $265.73,  and  ordered  the  lands  to  be  sold  for  its  sat- 
isfaction. The  defendant  reserved  an  exception  to  the  ruling 
and  judgment  of  the  court,  and  now  assigns  it  as  error  ;  also, 
that  the  court  erred  in  not  sustaining  the  plea  of  the  statute 
of  limitations. 

*  W.  COLEMAN,  and  E.  MORGAN,  for  appellant. — 1.  The  judg- 
ment against  the  husband,  as  a  defaulting  garnishee,  will  not 
support  a  summary  proceeding  against  the  wife's  statutory 
estate.  Such  a  judgment  is  simply  a  penalty  for  failure  to 
answer  (Rev.  Code,  §  2973),  and  does  not  rest  on  any  contract 
or  indebtedness ;  and  it  is  imposed  and  enforced  as  a  penalty, 
without  any  reference  to  the  question  of  indebtedness.  Nor 
was  that  judgment  rendered  in  a  suit  against  the  husband 
alone,  on  a  contract  for  articles  of  comfort  and  support  of 
the  household.  Patton  &  Anderson  were  the  parties  to  the 
contract  with  Wright  and  his  wife,  and  they  are  the  owners 
arid  holders  of  the  unpaid  draft.  The  service  of  the  garnish- 
ment did  not  operate  a  transfer  of  that  contract.  The 
garnishee's  liability  to  Patton  &  Anderson,  under  that  con- 
tract, will  continue  until  the  judgment  is  paid. — Cook  v. 
Field,  3  Ala.  53.  If  the  plaintiffs  are  entitled  to  pursue  one 
of  the  statutory  actions  against  Mrs.  Wright's  separate  estate, 

Voi,.  iv. 


1876-1  OF  ALABAMA.  573 

[Wright  v.  Preston.] 

they  are  equally  entitled  to  pursue  the  other ;  but  how  could 
they  proceed  to  condemn  the  separate  estate  by  garnishment 
against  the  husband  and  wife  jointly  V 

2.  As  against  the  wife  personally,  no  action  lies  on  the 
contract  for  necessaries. — 45  Ala.  348.     The  liability  of  her 
separate  estate  must  be  fixed  by  a  judgment  against  her  hus- 
band alone,  or  against  them  jointly  ;  and  the  statute  must  be 
strictly  pursued.     The  contract  is  merged  in  the  judgment 
(17  Wallace,  545),  and  the  amount  of  the  liability  of  the  sep- 
arate estate  is  thereby  judicially  ascertained.     As  against  the 
separate  estate,  the  proceeding  is  in  rem,  to  subject  it  to  the 
satisfaction  of  an  ascertained  liability.     Yet,  here,  the  plain- 
tiffs are  allowed  to  split  up  their  judgment,  and  subject  the 
wife's  separate  estate  to  the  payment  of  a  draft,  on  which 
that  judgment  was  not  founded,  and  with  which  it  had  no 
connection.     The  separate  estate  is  liable  for  the  satisfaction 
of  the  judgment  against  the  husband,  and  for  nothing  else, 
either  more  or  less  ;  and  that  judgment  should  show  the  facts 
on  which  such  liability  is  founded.     In   an  .action   against 
husband  and  wife  jointly,  a  recovery  cannot  be  had  on  a  con- 
tract which  embraces  any  other  articles  than  those  for  which 
her  statutory  estate  is  liable. — Ravisies  v.  Stoddart  &  Co.,  32 
Ala.  606.     The  same  rule  must  prevail  when  the  other  statu- 
tory remedy  is  pursued. 

3.  The  identical  lands  here  sought  to  be  condemned  to 
sale,  had  already  been  ordered  to  be  sold  in  two  other  cases, 
both  now  pending  in  this  court ;  and  until  those  cases  are 
disposed  of,  no  other  judgment  can  be  rendered  against  the 
lands.— 9  Ala.  150 ;  7  Ala.  140 ;  6  Ala.  46. 

4.  This  suit  was  barred  by  the  statute  of  limitations  of 
three  years.     Mrs.  Wright  has  been  a  non-resident  of  Ala- 
bama, since  May,  1868  ;  but  the  lands  sought  to  be  subjected 
have  been  within  the  jurisdiction  of  the  court  all  the  time. 
The  suit  is  not  against  her,  but  against  her  lands. — 18  Ala. 
274 ;  15  Ala.  745. 

SNEDICOR  &  COCKKELL,  with  E.  CRAWFORD,  contra. — 1.  That 
garnishment  is  a  suit,  is  well  settled. — Moore  r&  Lyons  v. 
titainton,  22  Ala.  832  ;  8  Ala.  574;  5  Ala.  442 ;  3  Porter,  105  ; 
3  Stew.  335.  It  is  well  settled,  also,  that  the  plaintiff  in  the 
garnishment  succeeds  to  all  the  rights  of  the  defendant 
against  the  garuishee. — 24  Ala.  379 ;  12  Ala.  91 ;  Drake  on 
Attachment,  §§  454-56.  The  judgment,  then,  against  John 
V.  Wright  as  garnishee,  with  an  execution  thereon  returned 
unsatisfied,  entitled  the  plaintiffs  to  proceed  by  motion  to 
subject  Mrs.  Wright's  statutory  estate  to  its  satisfaction,  so 
far  as  the  statute  makes  it  liable.  It  is  not  necessary,  in  a 
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suit  against  the  husband  alone,  to  prove  the  character  of  the 
articles  sold,  or  the  consideration  of  the  debt  on  which  the 
action  is  founded  ;  and  if  such  proof  were  made,  it  would  not 
be  conclusive  on  the  wife,  in  a  subsequent  proceeding  against 
her  estate,  when  it  would  become  necessary.  The  primary 
suit  against  the  husband  is  only  required  to  show  that  legal 
remedies  against  him  have  been  exhausted.- — McMillan  v. 
Hurt,  35  Ala.  665. 

2.  The  former  judgments  against  the  defendant's  lands 
present  no  obstacle  to  the  recovery  of  the  plaintiffs'  judg- 
ment.    Those  judgments  may  be  paid  ;  or  they  may  be  re- 
versed on  error  ;  or  the  lands  may  bring  at  a  sale  more  than 
enough  to  satisfy  them.     Successive  judgments,  in  such  cases, 
are  like  successive  levies  of  executions. 

3.  Mrs.  Wright's  absence  from  the  State  prevented  the 
statute  of  limitations  from  running  in  her  favor.— Revised 
Code,  §  2908. 

STONE,  J.—  The  liability  of  the  statutory  separate  estate 
of  a  married  woman,  "for  articles  of  comfort  and  support  of 
the  household,"  etc.,  may  "  be  enforced  by  action  at  law 
against  the  husband  alone,  or  against  the  husband  and  wife 
jointly."— Rev.  Code,  §  2376. 

"  If  suit  is  brought  against  the  husband  alone,  upon  any 
such  contract,  and  execution  is  returned  'not  satisfied,'  the 
separate  estate  of  the  wife  may  be  sold,  by  order  of  the 
court,  for  the  satisfaction  of  the  judgment,  ten  days'  notice 
in  writing  being  given  to  the  wife,  of  the  intended  motion." 
Bev.  Code,  §  2377. 

Appellees  had  recovered  a  judgment  at  law  against  Patton 
&  Anderson,  and,  under  process  of  garnishment,  against 
John  V.  Wright,  husband  of  appellant,  they  had  also  recov- 
ered a  judgment  against  him,  as  the  debtor  of  Patton  &  An- 
derson. Execution  on  this  latter  judgment  had  been  re- 
turned "no  property  found;"  and  the  present  proceeding 
was  instituted,  by  written  notice  and  motion,  to  obtain  an 
order  to  sell  Mrs.  Wright's  statutory  separate  estate,  under 
section  2377,  supra. 

It  has  been  uniformly  held  in  this  State,  that  garnishment 
is  a  legal  proceeding,  and  is  a  suit. —  Wiiherspoon  v.  Barber, 
3  Stew.  365  ;  Presnall  v.  Mabry,  3  Por.  105  ;  Thomas  v.  Hopper, 
5  Ala.  442;  Travis  v.  Tart,  8  Ala.  574;  Moore  v.  Stainton,  22 
Ala.  832  ;  Jackson  v.  Shipman,  28  Ala.  492  ;  Price  v.  Masterson, 
35  Ala.  492. 

Judgment  against  the  garnishee,  and  return  of  execution 
"not  satisfied,"  is  a  compliance  with  all  the  substantial  re- 
quirements of  the  Code,  above  referred  to ;  and  the  other 
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facts  necessary  to  charge  the  statutory  separate  estate  being 
shown,  we  hold  that  this  is  a  compliance  with  the  statute, 
and  authorizes  a  proceeding  to  reach  and  condemn  the  wife's 
estate.  It  establishes  the  fundamental  fact,  to-wit,  that  suit 
against  the  husband  is  unproductive. 

2.  Nor  is  it  necessary  that,  in  the  primary  suit  against 
the  husband,  it  shall  be  disclosed  that  the  claim  sought  to  be 
recovered  is  for  "articles  of  comfort  and  support  of  the 
household,  suitable  to  the  degree  and  condition  of  the  family, 
for  which  the  husband  would  be  responsible  at  common  law ;" 
nor  that  the   claim,  sued  and  recovered  against  him,  shall 
consist  entirely  of  such  articles.     It  is  the  unmistakable  im- 
port of   the   statute,  that  when  the   husband  is  first  sued 
alone,  the  property  of  the  wife  shall  not  be  molested,  until 
the  fruitlessness  of  the  first  suit  is  shown  by  a  proper  return 
of  the  sheriff  on  the  execution.     The  proceeding  being  purely 
statutory,  this   is   one   of   the  jurisdictional   pre-requisites. 
When,  however,  this  fact  is  shown  by  judgment,  and  execu- 
tion properly  returned,  all  that  is  of  substance  in  the  statute 
is  complied  with,  notwithstanding  the  husband  may  be  ad- 
judged to  pay  a  larger  sum  than  the  wife's  estate  is  liable 
for.— Sharp  v.  Burm,  35  Ala.  664;  McMillan  v.  Hurt,  Ib.  665. 

We  do  not  think  there  is  anything  in  the  position  taken, 
that  it  is  not  shown  that  the  judgment  against  John  V. 
Wright,  the  husband,  is  founded  on  the  same  cause  of  action 
as  that  on  which  the  wife's  separate  estate  was  condemned. 
True,  the  record  of  the  recovery  against  the  husband  does 
not  prove  this ;  but,  in  the  trial  of  the  motion  against  Mrs. 
Wright,  we  think  this  is  abundantly  shown ;  and,  also,  that 
it  was  based  on  a  contract  for  articles,  such  as  the  statute 
declares  the  statutory  separate  estate  is  liable  foe. 

3.  The  plea  of  the  statute  of  limitations  of  three  years, 
pleaded  in  short,  does  not  contain  the  necessary  averment, 
that  the  claim  sued  on  was  an  open  account.     Wanting  such 
averment,  if  it  had  been  demurred  to,  the  demurrer  would 
have  been  sustained.— 2  Brick.  Dig.  226,  §§  128, 129.  But,  in- 
asmuch as  the  sufficiency  of  the  plea  was  not  passed  upon 
by  the  court,  we  must  consider  it  well  pleaded,  containing 
the  averments  that  the  claim  sued   on  was  an  open  account, 
and  that  it  did  not  accrue  within  three  years  before  the  com- 
mencement of  the  suit.     Thus  construed,  the  court  did  not 
^rr  in  holding  that  the  present  claim  was  not  within  its  in- 
fluence.    The  record  contains  no  evidence  that  the  claim  was 
what  the  law  calls  an  open  account ;  for  it  does  not  appear 
that  any  term  of  the  contract  was  left  imsettled  by  the  parties 
making  it. — See  Minis  v.  Sturdevant,  18  Ala.  358.     The  record 
being  silent  on  this  question,  we  cannot  suppose  the  exist- 
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ence  of  facts  not  shown,  and  make  them  the  basis  of  a  re- 
versal.—See  1  Brick.  Dig.  781,  §§  115,  119,  120. 

4,  There  is  another  reason,  however,  why  the  statute  did 
not  perfect  a  bar  in  this  case.     Mrs.  Wright  removed  from 
this  State  before  the  three  years  elapsed,  and  the  record  does 
not  inform  us  that  she  ever  returned.     This  stopped  the  run- 
ning of  the  statute  ;  and   the  fact  that  she,  all  the   time, 
owned  the  property  in  this  State,  the  subject  of  the  present 
proceeding,  does  not  change  the  result.     The  statute  is  ex- 
plicit, and  contains  no  exceptions.     Absences  from  the  State 
are  to  be  excluded,  in  the  computation  of  time  necessary  to 
create  a  bar  by  limitation.— Eev.  Code,  §  2908. 

5.  It  is  contended  that,  inasmuch  as  the  identical  prop- 
erty sought  to  be  condemned  in  this  proceeding  had  been 
previously  ordered  to  be  sold,  in  payment  of  other  liabilities 
of  a  similar  nature,  made  a  charge  upon  it,  that  this  placed 
the  property  beyond  the  reach  of  process,  and  this  proceed- 
ing must  fail  on  that  account.     We  cannot   agree  to   this. 
Like  successive  levies  of  executions  on  the  same  property, 
we  hold  that  successive  charges  of  this  kind  may  be  fastened 
on  the  same  property,  until,  if  necessary,  the  whole  value  is 
exhausted. 

There  is  no  error  in  the  record,  and  the  judgment  is  af- 
firmed. This  is  not,  as  against  Mrs.  Wright,  a  judgment  for 
money ;  and  hence,  no  damages  will  be  awarded  on  affirmance. 


Bender  and  Wife  v.  Meyer  &  Co. 

Action  against  Husband  and  Wife,  for  Price  of  Necessaries. 

1.  Liability  of  wife's  statutory  separate,  estate  for  necessaries  ;  constitutional  pro- 
visions.— The  constitutional  provision  which  declares  that  a  married  woman's 
property  "  shall  be  and  remain  her  separate  estate,  and  shall  not  be  liable  for 
the  debts"  <fec,  of  her  husband  (art.  XIV,  §  6),  is  affirmatory  of  the  statutes  ex- 
isting at  the  time  the  constitution  was   adopted,    and   does  not  abrogate  the 
statutory  provision  which  imposes  on  such  separate  estate  a  liability  for  arti- 
cles of  comfort  and  support  of  the  household. 

2.  Homestead  exemption  ;  pleadable  by  wife,  in  bar  of  action  for  necessaries. — 
In  au  action  against  husband  and  wife,  seeking  to  subject  lands,  alleged  to  be- 
long to  the  wife's  statutory  separate  estate,  to  the  payment  of  a  debt  for  "  arti- 
cles of  comfort  and  support  of  the  household"  (Rev.  Code,  §  2376),  it  is  a  good 
plea  in  bar  by  the  wife,  that  the  lands  are  the  homestead  of  herself  and  family. 

APPEAL  from  the  Circuit  Court  of  Dallas. 

Tried  before  the  Hon.  GEO.  H.  CRAIG. 

This  action  was  brought  by  M.  Meyer  &  Co.,  a  mercantile 
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partnership,  against  John  T.  Bender  and  Nancy  C.  Bender, 
his  wife  ;  was  commenced  on  the  10th  February,  1874,  and 
was  founded  on  an  account,  amounting  to  $351.46,  for  goods, 
wares,  and  merchandize,  sold  and  delivered  by  the  plaintiffs 
to  said  John  T.  Bender,  between  the  19th  December,  1871, 
and  26th  October,  1872.  The  complaint  alleged,  that  the 
goods  sold  and  delivered  "  were  articles  of  comfort  and  sup- 
port of  the  household,  suitable  to  the  degree  and  condition 
in  life  of  the  defendants'  family,  and  for  which  the  said  John 
T.  Bender  would  be  responsible  at  common  law  ;"  that  at  the 
time  the  account  was  contracted,  and  also  at  the  commence- 
ment of  the  suit,  Mrs.  Bender  was  seized  and  possessed  of  a 
certain  tract  of  land  at  Pleasant  Hill  in  said  county,  con- 
taining about  fifteen  acres,  and  particularly  described,  which 
she  held  as  her  separate  estate  under  the  provisions  of  the 
Revised  Code,  and  which  the  plaintiffs  asked  might  be  sub- 
jected to  sale  for  the  payment  of  their  debt.  Mrs.  Bender 
demurred  to  the  complaint,  but  her  demurrer  was  overruled  ; 
and  she  then  filed  four  pleas,  in  substance  as  follows  :  1st, 
that  she  did  not  undertake  or  promise  as  alleged  by  plain- 
tiffs ;  2d,  coverture ;  3d,  that  the  lands  sought  to  be  con- 
demned were  the  residence  of  herself  and  family,  were  not 
of  the  value  of  two  thousand  dollars,  and  were  exempt  from 
levy  and  sale  under  legal  process  by  the  constitution ;  and, 
4th,  a  general  denial  of  each  and  every  allegation  of  the  com- 
plaint. The  court  sustained  a  demurrer  to  the  first,  second, 
and  thiid  pleas,  and  issue  was  joined  on  the  4th.  The 
grounds  of  demurrer  to  the  third  plea,  as  specified,  were, 
"  that  said  plea  is  not  sworn  to,  and  is  not  a  valid  claim  of 
exemption  under  the  constitution  and  laws."  John  T.  Ben- 
der pleaded  the  general  issue,  and  issue  was  joined  on  that 
plea.  On  the  trial,  the  court  charged  the  jury,  that  if  the 
goods  sold  and  delivered  were  articles  of  comfort  and  sup- 
port of  the  household,  suitable  to  the  degree  and  condition 
in  life  of  the  defendants'  family,  the  lands  described  in  the 
complaint  would  be  liable  for  tne  price,  although  they  were 
the  residence  of  the  defendants'  family,  and  were  of  less 
value  than  two  thousand  dollars  ;  to  which  charge,  with 
others,  the  defendants  excepted.  The  assignments  of  error, 
thirteen  in  number,  present  for  revision  the  rulings  of  the 
court  on  the  pleadings  and  evidence,  and  the  several  charges 
given  and  refused,  to  which  exceptions  were  reserved,  but 
which  require  no  particular  notice.  . 

PETTUS,  DAWSON  <fe  TILLMAN,  for  appellants. — 1.  The  con- 
stitution declares,  in  explicit  words,  that  the  property  of  a 
married  woman  in  this  State  "  shall  be  and  remain  her  sep- 
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arate  estate,"  and  that  it  "  shall  not  be  liable  for  any  debts, 
obligations,  and  engagements  of  her  husband."  This  has 
been  the  paramount  law  since  1868,  when  the  constitution 
became  operative.  The  plaintiffs'  claim  in  this  case  was  for 
the  price  of  goods  sold  to  the  husband  in  1871-2,  which  was 
the  debt  of  the  husband.  The  statute  which  makes  the  wife's 
separate  estate  liable  for  necessaries  supplied  to  the  family, 
being  inconsistent  with  the  constitutonal  provision,  is  necessa- 
rily abrogated  by  it.  If  no  such  statute  had  been  in  existence 
wjien  the  constitution  of  1868  became  operative,  a  subse- 
quent statute,  in  like  terms,  would  certainly  be  unconstitu- 
tional. An  existing  statute  stands  on  no  higher  ground  than 
a. subsequent  statute  :  so  far  as  either  conflicts  with  the  con- 
stitution, the  latter  must  prevail.  It  is  true  the  statute  de- 
clares that  the  wife's  separate  estate  shall  not  be  liable  for 
the  debts  of  the  husband,  and  yet  subjects  it  to  liability  for 
necessaries  furnished  to  the  family  ;  and  effect  is  allowed  to 
both  of  these  provisions.  But  these  provisions  are  parts  of 
the  same  general  statute,  emanating  from  the  same  authority, 
relating  to  the  same  subject,  and  to  be  construed  together  so 
that  effect  may  be  given  to  each.  The  same  rule  cannot  be  ap- 
plied to*  a  constitutional  provision  and  a  statute,  which  are 
not  of  equal  force,  nor  ordained  by  equal  authority  ;  and  so 
far  as  they  conflict,  the  statute  must  always  yield. — See 
Beeclier  v.  Baldy,  7  Mich.  488. 

2.  The  court  erred  in  its  several  rulings  as  to  the  right  of 
Mrs.  Bender  to  claim  a  homestead  exemption  in  the  lands. 
The  object  of  the  suit  was  to  condemn  those  lands  to  the 
payment  of  the  plaintiffs'  debt ;  and  the  court,  in  effect,  al- 
lowed this  to  be  done,  notwithstanding  the  claim  of  a  home- 
stead exemption.  If  the  lands  were  the  family  homestead, 
and  did  not  exceed  the  prescribed  area  and  value,  they  were 
not  subject  to  be  sold  for  the  satisfaction  of  the  plaintiffs' 
debt.  This  clause  of  our  constitution  is  almost  a  literal  copy 
of  a  provision  in  the  Michigan  constitution  of  1850,  which  was 
construed  in  Beeclier  v.  Baldy,  supra ;  also,  Orr  v.  Shaft,  22 
Mich.  260 ;  20  Mich.  369  ;  17  Mich.  465. 

MORGAN,  LAPSLEY  &  NELSON,  contra. — 1.  The  benefit  of  the 
homestead  exemption  laws  can  only  be  obtained  by  pursuing 
the  course  prescribed  by  law,  making  the  selection  and  claim 
as  therein  provided. — Bell  v.  Davis,  42  Ala.  460.  The  exemp- 
tion is  only  from  sale  under  final  process ;  and  every  obsta- 
cle raised  by  the  debtor  in  advance  of  final  process,  whether 
by  demurrer,  plea,  or  otherwise,  is  without  authority  of  law. 
Beecher  v.  Baldy,  7  Mich.  488.  The  act  of  April  23,  1873, 
which  was  designed  to  carry  into  effect  the  constitutional 
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provision,  points  out  and  prescribes  the  method  by  which 
the  exemption  may  be  claimed  and  secured ;  and  none  other 
can  be  pursued. 

2.  Constitutional  provisions  must  be  construed  in  the  light 
of  existing  legislation  and  judicial  decisions.  When  the  con- 
stitution of  1868  went  into  force,  laws  had  existed  here  for 
twenty  years,  creating  separate  estates  in  married  women, 
and  defining  the  respective  rights  of  the  husband  and  wife 
and  of  creditors  in  such  estates ;  and  these  laws,  under  judi- 
cial construction,  had  matured  into  a  complete  system.  This 
system  the  constitution  adopted,  and  placed  beyond  legisla- 
tive control,  making  it  the  permanent  law  of  the  land ;  and  it 
nowhere  shows  a  purpose  to  make  any  radical  changes  in 
that  system.  If  there  had  been  any  such  intention,  it  would 
not  have  been  left  to  inference,  but  would  have  been  ex- 
pressed in  apt  and  definite  words.  There  is  no  necessary 
inconsistency  in  declaring  that  the  price  of  necessaries  for 
the  family,  although  it  may  be  a  valid  debt  against  the  hus- 
band, is  also  a  charge  against  the  wife's  separate  estate.  It 
is  the  husband's  debt,  but  it  is  something  more.  This  pre- 
cise point  was  pressed  in  the  argument  for  appellants,  in 
the  case  of  Eskrulge  v.  Ditmars  &  Co.,  50  Ala.  255. 

BEICKELL,  C.  J. — The  assignments  of  error  present 
several  questions,  but  we  deem  it  necessary  to  express  an 
opinion  on  two  only,  which  will  probably  be  decisive  of  the 
case.  The  first  is,  whether  the  constitution  has  relieved  the 
wife's  separate  estate  from  its  statutory  liability  for  articles 
of  comfort  and  support  of  the  household  ?  The  section  of 
the  constitution,  which,  it  is  argued,  operates  to  remove  the 
liability,  is  in  these  words  :  "  The  real  and  personal  prop- 
erty of  any  female  in  this  State,  acquired  before  marriage, 
and  all  property,  real  and  personal,  to  which  she  may  after- 
wards be  entitled,  by  gift,  grant,  inheritance,  or  devise,  shall 
be  and  remain  the  separate  estate  and  property  of  such 
female,  and  shall  not  be  liable  for  any  debts,  obligations,  and  en- 
gagements of  her  husband,  and  may  be  devised  or  bequeathed 
by  her  the  same  as  if  she  were  a  feme  sole" — Const.  1867-8, 
art.  14.  §  6. 

In  Taylor  v.  Woods,  52  Ala.  477,  we  said  :  "  The  constitu- 
tion is  not  the  origin  or  beginning  of  law  in  the  State.  It 
was  made  by  and  for  a  people  among  whom  the  common  law 
prevailed,  so  far  as  applicable  to  their  condition,  and  not 
superseded  or  repealed  by  legislation  or  constitutional  pro- 
vision,— a  people  having  a  well-defined,  and  well-understood 
system  of  law,  written  and  unwritten,  statute  and  consti- 
tutional. It  was  not  intended  to  abolish  or  destroy  this 
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system,  and  on  its  ruins  raise  up  another,  new  and  different. 
This  system  continues,  except  so  far  as  it  is  repugnant  to  the 
constitution,  subject  to  such  limitations  and  restrictions  as  it 
imposes.  In  the  light  of  the  former  law  and  existing  system, 
new  constitutional  provisions  are  to  be  read  and  interpreted, 
if  their  real  meaning  is  ascertained,  and  the  intent  of  the  law- 
giver carried  into  effect." 

In  the  interpretation  of  constitutional  provisions  like  that 
under  consideration,  the  intent  of  their  adoption,  the  end 
proposed  to  be  accomplished,  cannot  well  be  ascertained,  nor 
can  they  be  justly  interpreted  and  construed,  unless  the 
prior  state  of  the  law,  written  and  unwritten,  is  kept  in  view. 
It  is  only  by  consulting  the  common  law,  that  we  can  under- 
stand and  explain  the  full  import  and  significance  of  the 
terms  employed  in  this  section,  the  changes  it  may  work, 
and  render  secure  against  legislative  enactment.  By  the 
common  law,  the  husband  and  wife  were  regarded  as  one 
person,  and  her  legal  existence  and  authority  were  in  a  degree 
merged  in  that  of  the  husband.  She  had  not  capacity  to  con- 
tract, nor  the  management  or  disposal  of  property.  If  at  the 
marriage  she  was  seized  of  an  estate  of  inheritance,  or  she 
became  seized  thereof  during  marriage,  the  husband  became 
seized,  taking  the  rents  and  profits  during  their  joint  lives, 
and  by  possibility  during  his  life,  leaving  to  the  wife  or  her 
heirs  a  reversion  only.  If  the  estate  was  of  freehold,  and 
not  of  inheritance,  as  for  her  own  life,  or  that  of  another,  the 
husband  became  seized  of  such  estate,  taking  the  rents  and 
profits  during  marriage.  Her  chattels  real  passed,  to  the 
husband,  who  could  sell,  assign,  or  make  other  disposition  of 
them,  at  pleasure.  He  had  power  to  reduce  to  possession 
her  choses  in  action,  and  by  reduction  they  became  his  own 
absolutely.  Personal  property  of  which  she  had  possession, 
or  of  which  title  and  possession  accrued  during  marriage, 
vested  immediately  and  absolutely  in  the  husband.  A  lia- 
bility of  ah1  such  property  to  the  clebts  of  the  husband,  and 
his  power  to  dispose  of  it,  were  incidents  of  the  right  and 
interest  thus  created  by  the  law. 

At  the  adoption  of,  and  for  twenty  years  prior  to  the  con- 
stitution, the  statutes  had  changed  the  common  law — had 
divested  the  husband  of  the  marital  rights  to  the  estate,  real 
and  personal,  of  the  wife,  which  the  common  law  conferred", 
and  declared  such  estate,  whether  existing  at  the  time  of  the 
marriage,  or  subsequently  acquired,  "the  separate  estate  of 
the  wife,  not  subject  to  the  payment  of  the  debts  of  the  hus- 
band."— E.  C.  §  2371.  The  manner  in  which  it  should  be 
held  during  coverture ;  the  mode  of  its  alienation ;  the  debts 
or  demands  with  which  it  should  be  chargeable ;  its  descent 
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and  distribution,  if  the  wife  died,  the  husband  surviving,  and 
she  had  not  exercised  the  power,  expressly  given,  of  disposi- 
tion bj  will, — were  denned  by  statute. — E.  C.,  part  2,  title  5, 
chap.  1,  art.  3.  The  debts  or  demands  with  which  it  is 
chargeable  are,  "articles  of  comfort  and  support  of  the  house- 
hold, suitable  to  the  degree  and  condition  in  life  of  the  fam- 
ily, and  for  which  the  husband  would  be  responsible  at 
common  law." — E.  C.  §  2376.  Though  a  liability  is  thus  fas- 
tened .on  the  estate  for  these  debts  or  demands,  the  common- 
law  liability  of  the  husband  remains,  and  the  liability  of  the 
estate  can  be  enforced  only  through  the  medium  of  a  suit 
against  him  and  the  wife ;  or,  after  suit  and  judgment  against 
him  alone,  and  return  of  execution  "  not  satisfied,"  an 
order  of  sale  obtained  from  the  court. — E.  C.  §§  2376-7. 

Interpreting  the  constitution  in  the  light  of  the  common 
law,  and  of  the  pre-existing  statutes,  we  think  its  terms,  and 
the  intent  of  its  framers,  are  satisfied,  if  it  is  regarded  as 
affirmatory  of  the  statutes,  inhibiting  a  repeal  of  them,  which 
would  restore  the  common  law,  divest  the  wife  of  title,  and 
invest  the  husband  with  a  title,  to  which  liability  for  his 
debts  would  follow  as  an  incident.  "Without  the  constitutional 
provision,  it  rested  within  legislative  power  and  discretion  to 
repeal  the  statutes,  and  to  determine  whether  the  common 
law  should  be  partially  or  wholly  restored  ;  whether  the  wife 
should  have  a  separate  estate  in  her  property,  or  a  joint 
estate  with  the  husband ;  whether  the  estate  should  be  sub- 
ject to  past  or  future  debts  of  the  husband.  Legislative 
power  over  the  subject  would  have  been  plenary,  and  indis- 
putable. The  constitution,  of  its  own  unaided  force,  secures 
the  estate  to  the  wife,  frees  it  from  the  common-law  liability 
to  the  payment  of  the  husband's  debts,  and  clothes  her  with 
the  power  of  devising  or  bequeathing  it.  Legislation  cannot 
deprive  her  of  the  estate — cannot  take  away  her  power  to 
devise  or  bequeath  it,  and  cannot  fasten  on  it  a  liability  for 
the  debts  of  the  husband. 

A  statute  repugnant  to  the  constitution,  if  pre-existing,  is 
abrogated  by  it ;  if  subsequent,  is  void,  because  offending  ii 
At  the  adoption  of  the  constitution,  "contracts  for  articles  of 
comfort  and  support  of  the  household"  were  the  debt  of  the 
husband,  as  at  common  law.  They  were  not  the  sole  and 
exclusive  debt  of  the  husband,  but  they  were  charges  on  the 
statutory  separate  estate  of  the  wife,  and  legal  remedies  for 
their  enforcement  were  prescribed.  t  The  liability  of  the  hus- 
band, and  the  liability  of  the  separate  estate,  was  in  the 
nature  of  a  joint  liability. — Cunningham  v.  j^mtahie,  25  Ala. 
644 ;  Sharp  v.  Burns  &  Odes,  35  Ala.  653.  It  was  the  char- 
acter of  the  consideration,  and  not  the  ayency  by  which  the 
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contract  was  entered  into — whether  by  the  wife  alone,  or  by 
the  husband  alone,  or  by  husband  and  wife  jointly — that  was 
a  material  inquiry  in  determining  whether  the  liability  ex- 
isted.— Durden  v.  Me  Williams,  31  Ala.  442.  The  wife  and 
her  family  having  been  supplied  with  necessaries,  suitable  to 
their  degree  and  condition  in  life,  the  liability  of  the  hus- 
band, and  the  liability  of  the  separate  estate,  arose.  It  is 
from  debts  created  by  the  husband  alone,  for  which  no  lia- 
bility rested  on  the  estate,  otherwise  than  as  it  might  spring 
from  his  contract,  the  constitution  frees  the  wife's  separate 
estate.  It  does  not  refer  to  charges  imposed  on  it  by  law,  in 
furtherance  of  the  policy  to  which  it  owes  its  creation,  pro- 
viding for  the  maintenance  and  support  of  the  wife  and  her 
family,  while  protecting  them  against  the  misfortune  or  ex- 
travagance of  the  husband.  We  hold,  therefore,  that  the 
constitution  does  not  free  the  separate  estate  from  its  stat- 
utory liability  for  "articles  of  comfort  and  support  of  the 
household."  That  liability  remains,  capable  of  enforcement 
in  the  mode  prescribed  by  the  statute. 

2.  The  remaining  question  is,  can  the  wife,  when  sued  on 
such  contract,  plead  in  bar,  that  the  lands  sought  to  be  sub- 
jected as  her  separate  estate  are  the  homestead  of  the  fam- 
ily, exempt  from  sale  for  the  payment  of  debts?  The 
common-law  principle,  that  in  actions  at  law  the  wife  cannot 
be  plaintiff  or  defendant,  on  contracts  made  with  or  by  her 
during  the  coverture,  is  not  wholly  abrogated  by  the  statute. 
Nor  does  the  statute  impose  on  the  wife  a  personal  liability, 
separately,  or  jointly  with  the  husband,  for  articles  of  com- 
fort and  support  of  the  household. — Henry  v.  Hickman,  22 
Ala.  685.  The  operation  of  the  statute  is  to  impose  on  the 
separate  estate  a  liability  for  articles  of  comfort  and  support 
of  the  household,  and  to  afford  a  remedy  by  action  at  law  to 
enforce  the  liability.  The  judgment  rendered  is  personal 
against  the  husband,  having  the  effect  of  any  other  personal 
judgment.  As  to  the  wife,  no  judgment  is  rendered  binding 
her  personally — it  is  a  judgment  condemning  the  separate 
estate  to  sale  for  the  satisfaction  of  the  liability.  To  support 
the  action  as  to  the  wife,  it  must  be  shown  that  she  has  a 
statutory  separate  estate ;  the  estate  must  be  described  in 
the  complaintj  and  in  the  judgment ;  and  its  existence  when 
the  contract  was  made,  and  its  continuance  to  the  commence- 
ment of  suit,  must  be  averred  and  proved.  If  the  complaint 
does  not  by  proper  averments  disclose  these  facts,  it  does 
not,  as  to  the  wife,  disclose  a  substantial  cause  of  action,  and 
will  not  support  a  judgment  by  default. — Childress  v.  Mann, 
33  Ala.  206;  Durden  v.  McWUliams,  31  Ala.  438;  Sprague  v. 
Daniels,  Ib.  206 ;  Ravisies  v,  Stoddart,  32  Ala.  599. 
VOL.  LY. 
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The  existence  of  a  statutory  separate  estate,  liable  for  the 
satisfaction  of  the  demand,  is  the  indispensable  constituent 
of  the  wife's  liability  to  suit  at  law.  It  will  not  be  denied,  it 
would  be  an  answer  and  bar  to  the  suit  against  her,  that  her 
estate  in  the  property  sought  to  be  charged  was  not  a  stat- 
utory, but  an  equitable  separate  estate.— -Cannon  v.  Turner, 
32  Ala.  483.  The  immunity  of  the  estate,  on  which  the 
plaintiff  claims  to  impose  by  the  action  and  judgment  a 
liability,  renders  the  coverture  a  conclusive  bar  in  a  court  of 
law.  The  homestead  of  any  resident,  not  exceeding  eighty 
acres  in  quantity,  and  not  exceeding  two  thousand  dollars 
in  value,  is  by  the  constitution  exempt  from  liability  for  the 
payment  of  debts.  No  court  can,  without  violating  the  ex- 
press words  of  the  constitution,  condemn  it  to  sale.  The 
third  plea  was,  for  the  wife,  a  full  answer  to  the  suit,  and  the 
court  erred  in  sustaining  a  demurrer  to  it,  as  in  the  charges 
given  asserting  the  converse  of  the  plea. 

The  judgment  is  reversed,  and  the  cause  remanded. 


Cockrell  et  al.  v.  Coleman's  Adm'r. 

Bill  in  Equity  for  Sole  of  Lands  for  Partition,  Account  of 

Bents,  &c. 

1 .  Title  to  lands  on  death  of  one  of  several  heirs,  and  right  to  rents,  as  between 
surviving  heirs  and  administrator. — On  the  death,    intestate,  and  unmarried,  of 
one  of  several  children,  heire-at-law  of  their  deceased  father,  who  also  died 
intestate,  the  legal  title  to  his  share  of  the  lands  inherited  by  them  descends, 
by  operation  of  law,   to  the  surviving  heirs,   subject  to  the  statutory  power  of 
his  administrator  to  have  it  appropriated  to  the  payment  of  debts  against  his 
estate,  if  the  personal  assets  prove  insufficient;  and  they  are  entitled  to  receive 
and  hold  the  rents,  issues,  and  profits,  until  this  power  is  asserted  by  the  ad- 
ministrator in  some  lawful  mode . 

2.  Action  by  administrator  of  deceased  heir,  against  survh-ing  heirs,  for  money 
had  and  received;  when  administrator  can  not  come  into  equity. — The  administra- 
tor of  a  deceased  heir  may  maintain  an  action  at  law  against  the  surviving 
heirs,  to  recover  his  intestate's  share  of  the  purchase-money,  received  by  the 
defendants,  from  the  sale  of  a  tract  of  land,  which  belonged  to  them  and  the 
intestate  as  tenants  in  common,   and  was  sold  before  his  death  ;  and  conse- 
quently, having  an  adequate  remedy  at  law,  he  can  not  come  into  equity  to 
enforce  such  demand ;  nor  can  he  charge  it,  as  an  equitable  lieu,  on  other  un- 
sold lands,  which  he  seeks  to  have  sold  for  partition. 

3.  Costs,  on  sale  for  partition,— On  bill  by  the  administrator  of  a  deceased 
tenant  in  common,  against  the  surviving  tenants,    asking   a  salo  of  lauds  for 
partition,  costs  will  not  be  imposed  on  the  deieudants,  when  it  does  not  appear 
that  they  interposed  any  obstacle  to  the  assertion  of  his  rights  by  the  com- 
plainant, and  the  bill  embraces  other  claims  which  are  unfounded. 

4.  When  re-sate  may  be  refused, — On  objections  to  the  confirmation  of  a  sale 
of  lands  by  the  register,  although  most  of  the  affidavits  stflte  that  the  lands  are 
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worth  twice  the  amount  of  the  price  bid,   the  sale  may  properly  be  confirmed, 
if  no  guaranty  is  given  that,  on  a  re-sale,  a  higher  price  shall  be  brought. 

APPEAL  from  the  Chancery  Court  of  Greene. 

Heard  before  the  Hon.  A.  TV.  DZLLAKD. 

The  bill  in  this  case  was  filed,  on  the  27th  April,  1871,  by 
F.  P.  Snedicor,  as  the  administrator  de  bonis  non  of  the  estate 
of  John  E.  Coleman,  deceased,  against  Mrs.  Parmelia  E. 
Cockrell,  and  Maclin  E.  Cockrell,  her  husband;  Edward 
Pearson,  Moses  H.  Pearson,  Charles  C.  Coleman,  and  John 
TV.  F.  Temple.  It  sought,  principally,  a  sale  for  partition  of 
a  certain  tract  of  land,  containing  two  hundred  and  sixty-nine 
acres,  which  had  belonged  to  Charles  H.  Coleman,  who  died 
in  said  county,  intestate,  in  September,  1848 ;  was  assigned 
to  his  widow,  Mrs.  Priscilla  Coleman,  as  her  dower,  and 
descended  to  his  children  as  heirs-at-law ;  who  were,  said 
John  E.  Coleman  (deceased),  Charles  C.  Coleman,  Aquilla 
Coleman  (deceased),  Mrs.  Parmelia  E.  Cockrell,  and  Mrs. 
Martha  Pearson  (deceased),  the  mother  of  said  Edward  C., 
and  the  wife  of  said  Moses  H.  Pearson.  It  sought,  also,  to 
hold  the  defendants  responsible  for  the  rents  of  said  lands, 
which  they  had  received  after  the  death  of  Mrs.  Coleman, 
and  for  the  complainant's  portion,  as  administrator,  of  the 
purchase-money  of  certain  lands  in  Mississippi,  which  had 
been  sold  before  the  death  of  said  John  E.  Coleman,  to  the 
defendant  Temple ;  and  to  declare  a  lien  in  his  favor,  to  the 
extent  of  his  interest  in  the  money  so  received,  on  the  defend- 
ants' respective  interests  in  the  lands  sought  to  be  sold,  or 
their  shares  of  the  purchase-money  when  sold ;  and  the  gen- 
eral prayer  for  other  and  further  relief  was  added.  The 
material  facts  of  the  case  were  thus  stated  by  MANNING,  J. : 

"Charles  H.  Coleman  died,  many  years  ago,  in  Greene 
county,  intestate,  leaving  a  widow,  Priscilla,  and  five  chil- 
dren, to-wit :  Mrs.  Martha  Pearson,  the  wife  of  Moses  H. 
Pearson,  and  the  mother  of  Edward  C.  Pearson,  who  after- 
wards died,  leaving  her  said  husband  and  son  surviving  her, 
both  of  whom  are  defendants  to  the  bill ;  Mrs.  Parmelia  Cock- 
rell, the  wife  of  Maclin  E.  Cockrell,  who  are  also  made  de- 
fendants ;  Aquilla  Coleman,  who  died,  intestate,  and  unmar- 
ried, before  the  death  of  Mrs.  Pearson ;  John  E.  Coleman, 
the  complainant's  intestate,  and  Charles  C.  Coleman,  who  is 
also  made  a  defendant  to  the  bill.  A  tract  of  land,  contain- 
ing two  hundred  and  sixty-nine  acres,  was  set  apart  to  the 
said  Priscilla,  as  her  dower ;  and  on  her  death,  in  the  latter 
part  of  the  year  1863,  the  dower  estate  ceased  to  exist.  John 
E.  Coleman  died,  intestate,  about  the  same  time  with  the 
widow.  The  legal  title  to  this  tract  of  land,  by  inheritance 
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from  the  said  Charles  H.  Coleman,  and  from  his  heirs  who 
had  died,  was  thus  cast  on  the  said  Parmelia  Cockrell,  Charles 
C.  Coleman,  and  Edward  C.  Pearson,  as  heirs;  and  one- 
fourth  part  thereof  came  to  them  as  the  heirs-at-law  of  said 
John  E.  Coleman,  deceased.  After  the  death  of  said  John  B., 
which  occurred,  it  seems,  in  the  latter  part  of  the  year  1863, 
one  Alfred  Thatcher  became  administrator  of  his  estate ;  and 
in  December,  1869,  reported  the  estate  insolvent,  and  had  it 
so  declared.  He  afterwards  himself  died,  insolvent,  and  there 
is  no  administrator  of  his  estate.  Letters  of  administration 
de  bonis  non  on  the  estate  of  said  John  B.  Coleman  were  after- 
wards granted  to  the  complainant  in  this  cause,  who  there- 
upon filed  his  bill,  setting  forth  the  facts  above  stated ;  and 
that  Thatcher  had  received  no  assets  for  which  he  had 
accounted,  and  had  made  no  settlement  thereof,  and  had 
paid  none  of  the  debts ;  and  that  he,  complainant,  had  re- 
ceived no  assets ;  and  that  the  defendants,  after  the  death  of 
the  said  John  B.  Coleman,  had  leased  out  said  tract  of  land, 
and  had  received  and  appropriated  the  rents ;  and  that  they 
had  also  received  and  divided  among  themselves,  since  the 
death  of  said  John  B.,  the  purchase-money  of  certain  lands 
in  Mississippi,  which  said  children  had  inherited  from  their 
father,  and  which  they  had  sold  before  the  death  of  said 
John  B. ;  and  that  the  said  tract  of  two  hundred  and  sixty- 
nine  acres  '  can  not  be  equally  and  fairly  divided  among  the 
said  heirs-at-law,  without  a  sale  thereof ;'  and  that  some  of 
the  defendants  are  insolvent,  or  irresponsible.  The  bill 
thereupon  prays,  that  the  lands  be  sold  for  division,  and  that 
the  shares  of  the  defendants  be  severally  charged  with  the 
sums  of  money  they  respectively  received,  to  which  the  estate 
of  the  said  John  B.  was  entitled,  from  the  rents  of  said  lands 
in  Alabama,  and  the  sale  of  said  lands  in  Mississippi. 

"There  was  a  demurrer  to  the  bill,  which,  in  the  view  we 
take  of  the  case,  need  not  be  considered.  It  was  overruled. 
Afterwards,  a  receiver  was  appointed,  and  took  charge  of  the 
rents.  Answers  were  filed,  and  testimony  was  taken.  The 
chancellor  rendered  a  decree,  conceding  to  the  complainant 
every  thing  claimed  in  the  bill ;  and  a  sale  of  the  land  was 
ordered  and  made." 

It  should  be  stated,  also,  that  at  the  sale  by  the  register 
the  lands  brought  only  three  dollars  per  acre,  F.  P.  Snedicor 
and  D.  B.  Phillips  being  the  purchasers.  The  defendants 
resisted  a  confirmation  of  the  sale,,  and  asked  a  re-sale ;  sub- 
mitting the  affidavits  of  several  persons,  who  swore  that  the 
lands  were  worth  at  least  five  dollars  per  acre.  The  chan- 
cellor overruled  their  objections  and  motion,  and  confirmed 
the  sale. 
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The  overruling  of  tlie  demurrer  to  the  bill,  the  decree  on 
the  merits,  and  the  confirmation  of  the  register's  report  of 
the  sale,  are  now  assigned  as  error. 

E.  CRAWFORD,  and  E.  MORGAN,  for  appellants. — 1.  Mrs. 
Cockrell  can  not  be  made  liable  for  rents  collected,  she  being 
a  feme  covert. — Tucker  v.  Gaslde,  32  Miss.  184.     If  John  R. 
Coleman's  share  of  the  purchase-money  of  the  Mississippi 
lands  was  wrongfully  received  by  her  husband,  or  wrong- 
fully paid  by  Temple,  the  purchaser,  the  complainant  may 
have  a  remedy  against  them,  but  he  has  none  against  Mrs. 
Cockrell. 

2.  The  defendants  are  not  responsible  for  rents  received 
before   the   complainant's  appointment  as  administrator. — 
Patron  v.   Crow,  26  Ala.  426 ;  18  Ala.  193 ;  4  Ala.  682 ;  19 
Ala.  458. 

3.  If  the  defendants  were  liable  at  all  on  account  of  the 
Mississippi  lands,  it  was  a  liability  which  might  be  enforced 
at  law,  in  an  action  for  money  had  and  received,  and  was  no 
ground  for  a  resort  to  equity.     But  they  were  not  liable  at 
all,  on  account  of  the  purchase-money  of  these  lands.     It 
was  received  in  Mississippi,  and  distributed  in  1865.     Snedi- 
cor  was  appointed  in  Alabama,  in  1870 ;  and  beyond  the  lim- 
its of  this  State,  he  had  no  right  or  interest  in  or  to  any 
property  which  had  belonged  to  his  intestate's  estate.     Had 
there  been  an  administration  and  distribution  in  Mississippi, 
the  title  of  the  distributees  would  have  been  good  against 
the  world ;  and  a  division  among  the  heirs,  without  an  ad- 
ministration, will  be  upheld  in  equity. — 42  Ala.  394. 

F.  P.  SNEDICOR,  and  W.  COLEMAN,  contra. — 1.  Partition  is  a 
ground  of  equitable  jurisdiction. — 1  Story's  Equity,  §  658. 
In  cases  of  partition,  tenants  in  common  are  entitled  to  an 
account. — Ib.  §  655.     Having  taken  jurisdiction  for  the  pur- 
pose of  making  partition,  the  court  might  well  go  on,  and 
settle  all  the  equities  existing  between  the  parties  growing 
out  of  matters  connected  with  the  estate ;  and  since  some  of 
the  defendants  were  insolvent,  and  one  was  a  married  woman, 
it  was  proper  to  charge  their  indebtedness  on  these  other 
matters  against  their  respective  interests   in   the   lands  of 
which  partition  was  sought. — 9  Geo.  6 ;  14  Geo.  521. 

2.  All  of  a  decedent's  property  is  liable  for  the  payment 
of  his  debts. — Rev.  Code,  §  2060.  The  rents  of  real  estate, 
as  well  as  the  land  itself,  are  liable  for  debts ;  and  when  the 
lands  lie  in  this  State,  the  administrator  is  chargeable  with 
the  same  as  assets.  These  rents  were  received  by  the  defend- 
ants, if  not  by  collusion  with  the  administrator  in  chief,  at 
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least  with  the  knowledge  of  the  fact  that  they  belonged  to 
the  estate  of  John  R.  Coleman ;  and,  having  appropriated 
them  to  their  use,  they  are  liable  to  the  administrator  da  lonis 
non. —  Woolfork  v.  Sullivan,  23  Ala.  548;  Watts  v.  Gayle  & 
Bower,  20  Ala.  817 ;  12  Ala.  532 ;  15  Ala.  707 ;  9  Ala.  912;  4 
Ala.  443  ;  1  Ala.  226. 

3.  As  to  the  money  arising  from  the  sale  of  the  Missis- 
sippi lands,  the  defendants  are  liable  as  executors  de  son 
tort,  or  liable  to  account  as  trustees  in  invitum.  —  Smith  v. 
Kearney,  2  Barbour's  Ch.  540-47;  1  Hoff.  Ch.  21;  2  Hill's 
Ch.  Ill ;  15  Ala.  707. 

MANNING,  J. — There  was  no  liability  on  the  part  of  de- 
fendants for  the  rents  they  had  received,  to  be  enforced  in 
favor  of  complainant  in  any  court.  The  bill  and  evidence 
show,  that  they  were  received  as  compensation  for  the  use 
and  occupation  of  property  which  really  belonged  to  the 
parties  sued.  As  we  have  seen,  the  title  and  ownership  of 
the  land  were  cast  upon  them  as  heirs,  by  the  death  of  for- 
mer proprietors.  Title  to  a  part  of  it  thus  came  to  them 
from  John  R.  Coleinan  :  and  although  they  took  it  subject  to 
the  statutory  power  of  the  administrator  of  his  estate  to  have 
it  appropriated  to  the  payment  of  his  debts,  if  the  person- 
alty was  insufficient,  yet,  until  the  authority  to  do  this  was 
exercised  or  asserted,  they  were  legally  as  fully  entitled  to  the 
use  and  enjoyment  of  the  land,  and  of  the  rents,  issues,  and 
profits,  as  if  their  title  was  in  all  respects  indefeasible.  As 
was  said  here  on  a  former  occasion,  "  As  between  the  admin- 
istrator and  the  heirs,  the  latter  are  not  responsible  for 
rents  received,  or  damages,  until  the  statute  power  is 
asserted  in  some  lawful  mode ;  on  the  principle,  that 
in  law  they  are  the  owners,  and  may  lawfully  expend  the 
usufruct,  until  advised  of  the  necessity  to  apply  it  otherwise." 
Patton  v.  Grow,  26  Ala.  432 ;  Branch  Bank  v.  Fry,  23  Ala. 
777 ;  Chighizola  v.  LeBaron,  ex'r,  21  Ala.  406. 

The  assumption  in  the  argument  for  appellee,  that  Thatcher 
did,  as  administrator  of  John  R.  Coleman,  lease  the  land,  and 
receive  the  rents,  and  then,  in  violation  of  his  trust,  distrib- 
ute the  money  among  the  defendants,  although  it  receives  a 
show  of  support  from  their  answers  (which  do  not,  however, 
say  that  in  so  doing  he  acted  as  administrator),  is  at  variance 
with  the  averments  of  the  bill,  and  testimony  o£  witnesses. 
From  the  latter  it  appears,  that  Thatcher  was  administrator 
of  the  estate  of  Aquilla  Coleman,  also,  of  which  he  after- 
wards made  a  final  settlement ;  and  that,  acting  as  the  com- 
mon agent  of  defendants  in  this  suit,  as  inheritors  of  the 
land,  he  leased  it  from  year  to  year,  after  the  death  of  the 
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dowress,  said  Priscilla,  and  before  his  report  of  John  B. 
Coleman's  estate  as  insolvent,  and  paid  to  each  of  them  his 
or  her  share  of  the  rents  collected.  He  did  not  receive  or 
claim  these,  or  let  to  a  tenant  any  portion  of  the  dower  prop- 
erty, as  administrator  of  the  estate  of  said  John  B.  Coleman, 
deceased. 

2.  In  respect  to  the  claim,  for  the  estate  of  John  B.  Cole- 
man, of  a  portion  of  the  purchase-money  for  the  lands  sold 
in  Mississippi :  if  complainant  was  entitled  to  any  moneys 
from  defendants  on  that  account,  for  these  the  common-law 
courts  were  open  to  him.     His  right  to  sue  in  them  was  plain, 
and  the  remedy  adequate  and  complete.     Upon  obtaining 
judgments  at  law  against  them,  nothing  hindered  him  from 
having  their  interests,  as  tenants  in  common  in  the  land,  sold 
under  writs  of  execution  thereon ;  unless,  as  some  of  the  de- 
fendants insist,  they  are  shielded  against  these  by  the  ex- 
emption laws ;  which,  if  it  be  true,  is  a  protection  that  a 
court  of  equity  has  no  jurisdiction  to  interfere  with  and  strike 
down. 

It  seems  from  the  prayer  of  the  bill,  that  complainant's 
counsel  supposed  he  had  some  right  in  the  nature  of  a  spe- 
cific Hen  on  defendants'  portions  of  the  land,  as  security  for 
the  moneys  he  claims  of  them,  which  right  or  lien  might  en- 
title him  to  the  assistance  of  a  court  of  equity.  The  chan- 
cellor was  asked  to  declare  and  enforce  such  a  charge  upon 
the  proceeds  of  the  sale  of  said  portions,  and  he  did  so.  But 
it  was  a  mistake  to  suppose  that  the  administrator  of  John 
B.  Coleman's  estate,  as  a  creditor  for  the  moneys,  if  any  were 
due,  for  the  Mississippi  lands,  had  any  better  right  than  that 
of  any  other  creditor,  seeking  to  obtain  payment  of  a  money 
debt,  to  recourse  against  the  property  pursued ;  or  to  the  aid 
of  a  court  exerting  its  powers  in  a  different  manner,  to  en- 
able him  to  reach  it. 

3.  There  remains  only  one  other  object  for  which  this  suit 
was  brought.     The  bill  alleges,  that  the  dower  property  could 
not  be  equally  and  fairly  divided  without  a  sale,  and  prays 
that  it  be   sold  for  that  reason.     This  brought   the   cause 
within  the  jurisdiction  of  the  Chancery  Court ;  and  defend- 
ants having,  in  their  answer,  admitted  the  averment  above, 
the  decree  for  a  sale  of  the  land  for  partition  is  valid.     It 
does  not  appear  that  the  defendants  put  any  obstruction 
whatever  in  the  way  to  prevent  complainant  from  exercising 
full  authority  over  the  portion  that  was  of  John  B.  Coleman. 
Consequently,  their  shares  of  the  small  price  obtained  should 
not  be  reduced,  by  costs,  for  which  they  are  not  properly  re- 
sponsible ;  and  owing  to  the  shape  and  course  given  to  the 
cause,  by  claims  in  the  bill  that  could  not  be  maintained,  the 
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expenses  of  the  litigation  are  out  of  proportion  with  the  value 
of  the  property. 

4.  "We  cannot  say  that  the  court  erred  in  overruling  the 
objections  to  a  confirmation  of  the  sale  of  the  register.  Al- 
though the  property  brought  only  three  dollars  an  acre,  and 
most  of  the  persons  whose  affidavits  were  produced  thought 
it  worth  twice  as  much,  no  guaranty  was  offered  that,  upon 
a  re-sale,  it  should  fetch  a  higher  price  than  was  obtained. 

For  the  errors  hereinbefore  indicated,  so  much  of  the  main 
decree  of  the  chancellor  on  the  merits  of  this  cause,  as 
charges  defendants,  or  any  of  them,  with  the  rents  they  re- 
spectively received  for  the  dower-land  in  controversy,  before 
this  suit  was  brought,  and  so  much  of  said  decree  as  charges 
defendants,  or  any  of  them,  with  any  part  of  the  purchase- 
money  of  the  Mississippi  lands,  and  so  much  of  said 
decree  as  charges  any  of  the  sums  of  money  so  received 
for  said  rents  and  purchase-money  upon  the  proceeds  of  the 
sale  of  said  dower-lands,  or  of  the  portions  of  defendants,  or 
any  of  them,  and  all  and  every  part  of  said  decree,  and  of 
the  reports,  confirmations,  and  orders  in  the  Chancery  Court 
relating  to,  and  intending  to  carry  into  effect  said  decree,  are 
reversed  and  annulled,  except  so  much  and  such  part  of  said 
decree  as  orders  a  sale  of  the  said  dower-land,  and  the  re- 
ports of  the  register  or  master  concerning  such  sale,  and  the 
orders  confirming  the  same, — which  part  of  said  decree,  re- 
ports, and  orders  of  confirmation  are  affirmed.  And  this 
court,  proceeding  to  make  the  further  orders  in  this  cause  that 
ought  to  have  been  made  by  the  chancellor,  doth  further  di- 
rect and  decree  that,  after  deducting  from  the  gross  proceeds 
of  the  sale  of  said  dower-land  one-half  of  the  costs  of  the 
bill  and  answers  in  this  cause,  but  not  of  the  exhibits  to  the 
bill,  and  all  the  costs  of  the  decree  of  sale  of  the  dower- 
land,  and  of  executing  the  same,  including  advertising  and 
auctioneer's  fees, — one-fourth  of  the  residue  of  said  proceeds 
or  price,  and  one-fourth  of  all  the  rents  for  said  dower-land 
that  have  been  collected  or  received  therefor  by  all  and  any 
of  the  officers,  receivers,  or  other  agents  of  the  Chancery 
Court,  or  by  complainant  in  this  cause,  whether  from  proceeds 
of  cotton  or  otherwise,  and  one-fourth  of  all  the  interest  that 
has  accrued  on  said  residue  of  the  proceeds  and  on  said  rent 
moneys,  be  paid  to  each  of  the  three  defendants,  Mrs.  Parmela 
Cockrell,  Charles  C.  Colemau,  and  Edward  C.  Pearson,  and 
that  the  other  fourth  thereof  be  paid  to  or  retained  by  com- 
plainant as  administrator  of  John  B.  Coleman's  estate ;  and 
that  said  complainant  pay  all  the  costs  of  this  cause  in  this 
court,  and  all  the  costs  in  said  Chancery  Court  of  Greene 
county,  except  so  much  of  the  latter  as  are  to  be  paid,  as 
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above  ordered,  out  of  the  price  of  the  dower-land,  with  leave 
to  charge  them  against  the  estate  of  John  R.  Coleinan. 

And  it  is  further  ordered,  that  this  cause  be  remanded  to 
said  Chancery  Court,  that  these  orders  of  this  court  may  be 
therein  carried  into  effect. 


Lee  v.  Lee. 

BiU  in  Equity  for  Settlement  of  Guardian's  Accounts. 

1.  Jurisdiction  of  equity  ovtr  infants  and  their  guardians.  —The  Chancery  Court 
here,  as  in  England,  is  the  general  guardian  of  all  infants  within  its  territorial 
jurisdiction,  and  has  original,  inherent  jurisdiction  to  appoint  guardians  for 
them,  and  to  remove  their  guardians,  no  matter  how  or  by  whom  appointed, 
whenever  the  interest  of  the  infant  requires  such  removal;  and  this  jurisdiction 
is  not  affected  by  the  statutory  jurisdiction  which  has  been  conferred  on  the 
Probate  Courts,     In  the  exercise  of  this  jurisdiction,  the  court  proceeds  upon 
the  theory  that  guardianship  is  a  trust,  and  intervenes  to  protect  the  interests 
of  the  infant,  by  way  of  preventive  as  well  as  remedial  justice — where  a  loss  or 
injury  is  threatened,  as  well  as  where  it  has  been  consummated. 

2.  Jurisdiction  qf  equity,  as  affected  by  statutory  jurisdiction  conferred  on  other 
courts. — It  is  a  very  general  principle,   which  has  been  often  announced  and 
acted  on  by  this  court,  that  the  original  jurisdiction  of  courts  of  equity  is  not 
affected  by  statutory  provisions  conferring  jurisdiction  on  other  courts,  unless 
the  statute  contains  express  words  of  exclusion,  or  manifests  a  clear  intention 
that  it  shall  so  operate;  but,  in  such  cases,  the  jurisdiction  of  equity  is  con- 
current with  that  of  the  court  on  which  the  statutory  jurisdiction  is  conferred, 
and  if  the  latter  first  acquires  jurisdiction  of  any  particular  case,  some  special 
equity  must  be  shown  to  justify  the  interposition  of  the  former. 

3.  Duty  and  liability  of  guardian  in  lending  out  ward's  money. — It  is  the  stat- 
utory duty  of  a  guardian  (Eev.  Code,  §  2426),  as  it  was  his  duty  in  the  absence 
of  any  statute,  to  lend  out  the  moneys  of  his  ward,  and  to  require  good  security 
in  making  loans:  and  for  moneys  loaned  without  security,  or  on  security  which 
he  knows,  or  has  good  reason  to  believe,  is  insufficient,  he  is  an  insurer  against 
loss,  and  is  absolutely  liable,  without  regard  to  the  credit  or  solvency  of  the 
borrower  at  the  time  of  the  loan. 

4.  When  infant  may  come,  into  equity,  against  guardian  and  his  sureties. — If  let- 
ters of  guardianship  on  the  estate  of  several  infants  are  procured  from  the  Pro- 
bate Court,  under  an  agreement  between  the  guardian  and  his  sureties  on  his 
official  bond  that  he  will  lend  the  infants'  moneys,  without  security,  to  a  cor- 
poration of  which  the  sureties  are  officers,  and  which  is  at  that  time  greatly 
embarrassed  in   its  pecuniary  affairs;   and,  pursuant  to  this  agreement,  the 
mouevs  are  thus  loaned  to  the  corporation,  which  soon  afterwards  becomes  in- 
solvent, its  assets  being  placed  in -the  hands  of  a  receiver;  a  bill  may  be  filed 
in  the  name  and  for  the  benefit  of  the  infants,  against  the  guardian  and  his 
sureties,  to  compel  an  account,  and  the  payment  of  the  money  into  court,  al- 
though it  is  not  shown   that  the  guardian's  bond  is  insufficient;  and   under 
such  a  bill,  the  court  may  compel  the  guardian  to  account,  require  the  pay- 
ment of  the  money  into  court,  appoint  a  receiver  or  guardian  to  take  charge  of 
it,  under  the  supervision  of  the  court,  investing  or  lending  it  out,  and  apply- 
ing the  income  to  the  maintenance  and  education  of  the  infants. 

5.  Multifariousness. — A  bill  in  equity,  filed  by  several  infants  against  their 
guardian,  to  compel  an  account  and  settlement,  and  the  payment  of  the  money 
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into  court,  is  not  multifarious,  because  it  joins  as  defendants  the  sureties  on 
two  different  official  bonds,  given  by  the  guardian  on  two  successive  appoint- 
ments by  the  same  court.  II,  on  the  resignation  and  settlement  of  the  guardian 
under  his  first  appointment,  his  re-appointment  on  the  same  day,  and  the  exe- 
cution of  a  new  bond,  the  liability  of  the  sureties  on  the  first  bond  was  dis- 
charged, the  bill  shows  no  cause  of  equitable  relief  against  them,  and,  therefore, 
is  not  multifarious;  and  if,  on  the  other  band,  it  alleges  that  the  resignation, 
settlement  and  re-appointiuent  were  fictitious  and  collusive — being  effected  for 
the  purpose  of  procuring  the  discharge  of  one  of  the  sureties  on  the  first  bond, 
who  had  actively  participated  in  procuring  from  the  guardian,  without  secu- 
rity, a  loan  of  the  infants'  money  to  an  insolvent  corporation,  of  which  some 
of  the  sureties  were  officers;  and  for  the  further  purpose  of  enabling  such  cor- 
poration to  still  retain  the  money  without  security — it  shows  a  case  for 
equitable  relief  against  all  the  sureties,  and  all  are  properly  joined  as  de- 
fendants. 

6.  Judgments  and  decrees  ;  how  affected  by  fraud  and  collusion. — It  is  an  in- 
dispensable element  in  the  validity  of  every  judicial  proceeding,  that  it  should 
be  free  from  collusion  :  a  judgment  or  decree,  obtained  by  fraud,  cannot  avail 
anything,  for  or  against  the  parties  affected  by  it,  either  in  the  prosecution  of 
a  claim,  or  the  defense  of  a  right 

APPEAL  from  the  Chancery  Court  of  Perry. 

Heard  before  the  Hon.  CHARLES  TURNER. 

The  bill  in  this  case  was  filed  on  the  22d  December,  1875, 
by  John  Lee,  Edgar  Lee,  and  Mary  Lee,  the  two  latter  being 
infants,  and  suing  by  the  said  John  Lee  as  their  next  friend, 
against  their  guardian,  John  H.  Lee,  and  the  several  sureties 
on  his  official  bonds  as  such  guardian,  to- wit :  F.  A.  Bates, 
W.  B.  Modawell,  J.  H.  Speed,  J.  "W.  Crenshaw,  A.  B.  Lane, 
W.  M.  Brooks,  W.  C.  Wyatt,  Harriet  Johnston,  W.  B.  Brown, 
A.  M.  Fowlkes,  Carlos  Reese,  J.  B.  Cocke,  and  Amzi  Godden  ; 
and  sought  a  settlement  of  the  guardian's  accounts,  and  the 
payment  into  court  of  the  money  found  due  to  the  com- 
plainants on  the  statement  of  the  account.  The  complain- 
ants, together  with  David  Lee,  an  infant  of  tender  years,  who 
died  on  the  13th  November,  1872,  were  the  only  children  and 
heirs-at-law  of  John  Lee,  late  of  Perry  county,  who  there 
died,  intestate,  during  the  year  1870,  being  possessed  of  a 
large  estate,  real  and  personal ;  and  letters  of  administration 
on  his  estate  were  duly  granted,  soon  after  his  death,  to  Por- 
ter King.  On  the  27th  February,  1872,  letters  of  guardian- 
ship on  the  estate  of  the  said  four  children  were  granted  by 
the  Probate  Court  of  Perry  to  John  H.  Lee,  one  of  the  de- 
fendants ;  and  he  thereupon  gave  bond  as  such  guardian,  in 
the  penal  sum  of  one  hundred  thousand  dollars,  with  the 
defendants,  F.  A.  Bates,  W.  B.  Modawell,  J.  W.  Crenshaw, 
J.  H.  Speed,  A.  B.  Lane,  W.  C.  Wyatt,  and  W.  M.  Brooks,  as 
his  sureties.  On  the  5th  March,  1872,  the  said  guardian 
received  from  the  administrator  of  John  Lee's  estate  the 
sum  of  $7,008  in  gold,  and  823,792  in  curivm-y,  belonging  to 
the  estates  of  his  said  wards  ;  and  on  the  25tli  January,  1873, 
he  returned  an  inventory  to  the  court,  under  oath,  acknowl- 
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edging  his  receipt  of  these  moneys  on  that  day.  On  the  28th 
January,  1873,  he  filed  with  the  court  his  accounts  and 
vouchers  for  a  final  settlement  of  his  guardianship,  showing 
the  following  balances  in  his  hands,  due  to  his  wards :  To 
John  Lee,  $1,844.86  in  gold,  and  $4,958.09  in  currency ;  to 
David  Lee,  then  deceased,  $1,844.86  in  gold,  and  $5,319.35  in 
currency;  to  Mary  Lee,  the  same  amount  in  gold,  and 
$4,287.48  in  currency  :  and  to  Edgar  Lee,  the  same  amount 
in  gold,  and  $5,652.45  in  currency.  The  court  thereupon 
appointed  the  5th  March  following  as  the  day  for  the  settle- 
ment, and  ordered  three  weeks'  notice  of  it  to  be  given.  On 
the  5th  March,  1873,  the  court  appointed  T.  A.  Givhan  as 
guardian  ad  litem  of  the  infants,  and  he  accepted  the  ap- 
pointment in  writing,  certifying  on  the  accounts  as  filed  that 
he  had  examined  them,  and  found  them  correct,  and  con- 
sented that  they  be  allowed  as  stated  ;  and  the  court  there- 
upon allowed  the  accounts  as  stated,  and  rendered  decrees 
against  the  guardian,  in  favor  of  each  of  the  complainants, 
for  the  amounts  shown  to  be  due  to  each  of  them  respectively, 
including  the  amount  found  due  to  the  estate  of  David  Lee. 
The  decree  further  recites  that  the  guardian  has  resigned, 
accepts  his  resignation,  and  orders  that  he  be  discharged 
from  the  further  performance  of  his  duties.  On  the  same 
day,  the  said  John  H.  Lee  again  applied  for  letters  of 
guardianship  on  the  complainants'  estates,  and  letters  were 
again  granted  to  him  ;  and  he  thereupon  gave  another  bond, 
which  was  accepted  by  the  court,  in  the  penal  sum  of  $60,000, 
with  F.  A.  Bates,  W.  C.  Wyatt,  W.  B.  Brown,  A.  B.  Lane, 
"W.  M.  Brooks,  W.  B.  Modawell,  J.  H.  Speed,  A.  M.  Fowlkes, 
Carlos  Beese,  J.  B.  Cocke,  Amzi  Godden,  and  Mrs.  Harriet 
Lee  vthe  complainants'  mother,  who  afterwards  married 
again,  and  was  made  a  defendant  to  the  bill  by  the  name  of 
Harriet  Johnston),  as  his  sureties.  On  the  9th  April,  1873, 
the  guardian  filed  in  said  court,  as  an  inventory  of  his  wards' 
estates,  a  statement,  under  oath,  that  he  had  collected  from 
the  Perry  Insurance  and  Trust  Company  the  sum  of  $7,370.44 
in  gold,  and  the  further  sum  of  $20,217.17  in  currency,  being 
the  aggregate  amount  of  the  said  decrees  rendered  against 
him  on  the  5th  March,  as  above  stated,  and  had  again  loaned 
the  same  to  said  company  for  twelve  months,  at  eight  per 
cent,  interest,  taking  the  note  of  the  company,  with  W.  B. 
Modawell  and  W.  B.  Brown  as  sureties  for  the  loan  ;  and  he 
asked  that  satisfaction  of  the  decrees  might  be  entered. 

The  bill  alleged,  that  John  H.  Lee  was  insolvent  at  the 
time  of  his  first  appointment  as  guardian,  and  so  continued  up 
to  the  filing  of  the  bill,  andwas  known  by  his  sureties  to  be  in- 
solvent when  they  signed  his  bond ;  that  it  was  understood  and 
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agreed  between  him  and  them,  at  and  before  the  execution 
of  his  bond,  that  he  would  lend  the  moneys  belonging  to  his 
wards  to  the  said  Perry  Insurance  and  Trust  Company,  of 
which  said  W.  E.  Brown  was  then  the  president,  and  F.  A. 
Bates,  J.  W.  Crenshaw,  and  W.  M.  Brooks  were  directors ; 
that  on  the  5th  March,  1872,  pursuant  to  this  agreement,  he 
loaned  all  the  moneys  which  he  had  received  to  said  insur- 
ance company,  without  taking  or  requiring  any  security  for 
the  loan  ;  that  said  company  was  then  greatly  embarrassed, 
and  in  doubtful  circumstances,  and  its  condition  was  well 
known  to  its  directors ;  that  on  the  28th  January,  1873,  the 
said  company  was  in  failing  circumstances,  and  unable  to 
pay  its  debts,  and  had  not  repaid  any  of  the  money  borrowed 
from  said  guardian;  that  said  J.  W.  Crenshaw,  knowing 
these  facts,  threatened  to  make  application  to  the  Probate 
Court  to  be  released  from  liability  on  said  guardian's  bond ; 
that  thereupon  it  was  planned  between  said  Crenshaw, 
Brown,  Bates,  and  other  officers  of  said  company,  and  said 
guardian,  that  he  should  settle  his  accounts,  resign  his 
guardianship,  make  application  to  be  re-appointed,  give  a  new 
bond,  and  acknowledge  satisfaction  of  the  decree  that  might 
be  rendered  against  him ;  that  this  plan  was  contrived  for 
the  purpose  of  releasing  said  Crenshaw  from  liability  on  said 
guardian's  bond,  without  the  payment  of  any  money,  and 
without  calling  on  said  corporation  for  the  money,  and  it  was 
carried  into  effect  and  consummated,  as  shown  by  the  pro- 
ceedings had  in  said  Probate  Court;  that  said  guardian 
made  application  for  his  re-appointment  for  the  purpose  of 
carrying  out  this  agreement,  and  did  not  collect  any  money 
from  said  insurance  company,  as  lie  reported  he  had  done 
on  the  9th  April,  1873 ;  that  W.  B.  Modawell  and  W.  K 
Brown,  whom  he  reported  he  had  taken  as  sureties  for  the 
new  loan,  were  at  that  time  insolvent ;  that  the  insurance 
company  had  become  insolvent,  and  had  ceased  to  do  busi- 
ness, and  its  assets  had  been  placed  in  the  hands  of  a  re- 
ceiver; that  the  guardian  had  thereby  become  unable  to 
furnish  the  infant  complainants  with  the  means  of  subsistence 
and  education,  and  their  funds  were  in  danger  of  being  en- 
tirely lost ;  and  they  insisted  that  all  the  sureties  on  the  two 
bonds  were  liable  to  them  for  the  moneys  which  their 
guardian  had  received.  The  bill  prayed  that  an  account 
might  be  stated,  to  ascertain  the  amount  due  to  the  com- 
plainants respectively  from  the  said  guardian  ;  that  he  and 
his  sureties  might  be  required  to  pay  to  the  adult  complain- 
ant, John  Lee,  the  amount  ascertained  to  be  due  to  him ; 
that  the  amounts  ascertained  to  be  due  to  the  infants  re- 
spectively might  be  paid  over  to  a  receiver,  or  some  suitable 
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person,  to  be  appointed  by  the  court,  and  applied  for  their 
support  and  maintenance  ;  and  for  other  and  further  relief. 
The  chancellor  sustained  a  demurrer  to  the  bill  for  multi- 
fariousness,  and  his  decree  is  now  assigned  as  error. 

PETTUS  &  DAWSON,  with  LAWSON  &  MOORE,  for  appellants. 
1.  The  bill  is  not  multifarious.  The  objection  of  multifarious- 
ness  is  confined  to  cases  where  the  case  of  each  defendant  is 
entirely  separate  and  distinct  in  its  subject-matter  from  that 
of  the  others ;  for  the  case  against  one  defendant  may  be  so 
entire  as  to  be  incapable  of  prosecution  in  several  suits,  and 
some  other  defendant  may  be  a  necessary  party  to  only  a 
portion  of  it ;  in  which  case,  the  bill  is  not  multifarious. — 
Kennedy  v.  Kennedy,  2  Ala.  573 ;  Dallas  County  v.  Tiinberlake, 
at  December  term,  1875.  In  this  case,  there  was  a  single 
appointment  of  a  guardian  for  the  estates  of  four  minors 
jointly,  and  one  joint  bond  given ;  the  infants'  funds  were 
loaned,  without  security,  to  an  insolvent  corporation,  while 
Crenshaw  was  one  of  the  sureties ;  and  there  was  no  change 
of  the  funds  after  the  resignation  and  settlement  of  the  guar- 
dian, which  were  effected  under  an  agreement  which  the  law 
will  not  sanction.  There  could  be  but  one  suit  against  the 
guardian,  and  all  the  sureties  are  necessary  parties  to  the 
bill. 

2.  The  Chancery  Court  is  the  general  guardian  of  all 
infants  within  its  territorial  jurisdiction  :  and  it  will  always 
interfere  to  protect  their  interests,  against  any  misconduct  or 
violation  of  duty  by  a  guardian,  even  to  the  extent  of  removal 
when  necessary. — 2  Kent's  Com.  227 ;  2  Stephens'  Com.  344, 
and  cases  cited  in  note ;  1  Johns.  Ch.  99 ;  2  Johns.  Ch.  439 ; 
1  P.  Wms.  700. 

"W.  M.  BROOKS,  contra. — 1.  The  bill  asks  a  settlement  of  two 
distinct  guardianships,  and  seeks  to  hold  both  sets  of  sure- 
ties liable.  The  two  guardianships  are  as  distinct  as  if 
granted  to  different  persons.  If  the  sureties  on  the  first  bond 
are  still  liable,  notwithstanding  the  guardian's  resignation 
and  settlement,  then  the  sureties  on  the  second  bond  are  not; 
and  vice  versa,  if  the  sureties  on  the  second  are  liable,  the 
sureties  on  the  first  are  not.  In  either  case,  there  is  mani- 
festly a  misjoinder. 

2.  The  sureties  on  the  first  bond  were  discharged,  by  oper- 
ation of  law,  by  the  settlement,  resignation,  re-appointment, 
and  execution  of  the  new  bond. —  Whitwortlis  Distributees  v. 
Oliver,  39  Ala.  286 ;  Davis  v.  Davis,  10  Ala.  359 ;  Perkins  v. 
Moore,  16  Ala.  9 ;  Enicks  v.  Poivell,  2  Strob.  Eq.  196. 

3.  There  is  nothing  in  the  allegations  of  the  bill  to  take 

VOL.  LT. 


OF  ALABAMA.  595 

[Lee  v.  Lee.] 

the  case  out  of  the  operation  of  these  general  principles.  It 
does  not  establish  fraud,  or  even  the  semblance  of  fraud,  in 
any  of  the  transactions  of  the  guardian  and  his  sureties.  It 
alleges  that  he  was  insolvent,  and  was  known  to  be  so  by  his 
sureties  when  they  went  on  his  bond ;  but  it  does  not  allege 
that  his  bond  is  not  good  and  sufficient.  If  he  loaned  the 
moneys  of  his  wards  to  a  corporation  which  afterwards  be- 
came insolvent,  without  requiring  security,  his  bondsmen 
are  liable  for  any  loss  that  may  ensue.  There  is  nothing 
unlawful  in  the  alleged  agreement  by  which  Orenshaw  pro- 
cured his  discharge.  If  he  became  uneasy,  or  dissatisfied, 
he  had  a  right  to  institute  legal  proceedings  to  procure  his 
discharge ;  and  the  guardian  and  other  sureties  might  law- 
fully consent  to  his  discharge,  and  eflect  it  through  the 
medium  of  a  judicial  proceeding,  without  engaging  in  any 
controversy  with  him.  Parties  may  lawfully  do,  without 
litigation,  what  the  law  would  compel  them  to  do.  If  the 
sureties  required  that  the  money  should  be  loaned  to  the 
company  without  security,  as  the  condition  on  which  they 
signed  the  bond,  the  fact  only  shows  that  they  consid- 
ered the  company  solvent,  and  were  willing  to  be  sureties 
for  its  solvency. 

BBICKELL,  C.  J.— The  Court  of  Chancery  had  original, 
inherent  jurisdiction  to  appoint  guardians  for  infants  within 
its  territorial  jurisdiction,  and  to  remove  them,  whenever  the 
interests  of  the  infant  may  have  required  it. — 2  Story's  Eq. 
§§  1338,  1339,  1340 ;  StripLin  v.  Ware,  36  Ala,  87.  In  the 
absence  of  statutes  conferring  the  jurisdiction  on  other  tri- 
bunals, there  is,  in  the  organization  of  the  judicial  system  of 
this  State,  no  other  court  than  the  Court  of  Chancery,  in 
which  this  jurisdiction  could  reside.  At  law,  during  the 
continuance  of  the  guardianship,  the  infant  can  bring  no 
action  against  the  guardian,  either  of  account,  or  for  the 
recovery  of  the  income,  or  the  corpus  of  his  estate. — Beeves' 
Dom.  Bel.  335  ;  Gliajyman  v.  Chapman,  32  Ala.  100 ;  Eiland  v. 
Chandler,  8  Ala.  781.  In  equity,  a  different  rule  prevails. 
The  guardianship,  as  to  the  preservation,  management  and 
control  of  the  estate  of  the  infant  (which  alone  is  involved 
in  the  present  controversy),  is  regarded  as  a  trust  coupled 
with  an  interest,  and  the  court  applies  to  it  the  general  prin- 
ciples on  which  it  proceeds  in  relation  to  other  trusts. — Peo- 
ple v.  Byron,  3  Johns.  Cases,  58.  In  Duke  of  Beaufort  v. 
Berty,  1  P.  W.  704,  the  lord-charicellor  said,  in  answer  to 
an  objection  that  testamentary  guardians  should  not  be  inter- 
fered with  until  they  had  misbehaved,  that  guardians  are  but 
trustees,  and  though  the  statute  had  empowered  the  father 
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by  will  to  appoint  a  guardian  for  his  infant  children,  such 
guardians  had  no  greater  authority  than  guardians  in  socage ; 
that  both  were  trustees,  and  the  court  would  intervene  to 
prevent  as  well  as  to  punish  misbehavior;  and  this  was 
"  founded  on  the  general  power  and  jurisdiction  which  the 
court  had  over  all  trusts,  and  the  guardianship  was  most 
plainly  a  trust."  In  Eyre  v.  Countess  of  Shqftesbury,  2  P.  W. 
119,  it  is  said :  "  The  law  is  particularly  favorable  to,  and 
careful  of  an  infant's  interests ;  and  though  the  infant  himself 
can  not  bring  an  account  against  the  guardian,  until  his  com- 
ing of  age,  yet  a  third  person  may  bring  a  bill  for  account 
against  the  guardian,  even  during  the  minority  of  the  infant." 
In  MoiuU  v.  Monett,  5  Johns.  Ch.  297,  Chancellor  KENT  said : 
"  It  is  too  plain  a  proposition  to  stand  in  need  of  authorities 
(though  the  counsel  for  the  plaintiff  have  cited  some  to  the 
point),  that  the  infant  may  come  into  this  court,  by  his  nest 
friend,  and  call  his  guardian  to  account,  or  require  him  to 
give  better  security,  if  the  state  of  the  case  shall  call  for  it." 
In  Lemon  v.  Hansbarger,  6  Gratt.  301,  it  is  held,  that  an  infant 
may,  by  his  next  friend,  call  the  acting  or  any  preceding 
guardian  to  account. 

All  the  principles  on  which  a  court  of  equity  proceeds,  in 
dealing  with  the  relation  of  guardian  and  ward,  are  founded 
on  the  theory,  that  guardianship  is  a  most  important  and 
delicate  trust.  The  nature  and  character  of  the  relation  is 
that  of  a  trust — not  of  a  naked,  or  dry  trust,  in  which  the 
trustee  is  a  mere  repository  of  a  legal  title,  while  the  use 
and  enjoyment  reside  in  the  cestui  que  trust ;  but  a  trust  in 
which,  while  the  trustee  is  not  clothed  with  the  legal  title,  he 
has  the  power  of  disposition  of  the  personal  estate,  the  ex- 
clusive right  of  possession  and  management,  whether  the 
estate  is  real  or  personal,  charged  with  the  active  duty  of 
applying  the  income  and  profits,  so  far  as  necessary,  to  the 
support  and  education  of  the  ward,  and  of  investing  the 
moneys  of  the  ward,  however  derived,  and  the  exclusive  right 
to  receive  the  income  and  profits,  or  the  principal.  It  is  not 
material  whether  the  trust  is  created  by  the  will  of  the  father 
of  the  ward,  by  appointment  from  the  Court  of  Chancery, 
or  by  the  appointment  of  a  tribunal  clothed  by  statutes  with 
the  jurisdiction.  It  is  not  the  mode  of  delegation,  but  the 
powers  and  duties,  which  impart  to  it  the  distinctive  char- 
acter of  a  trust,  and  draw  it  within  the  jurisdiction  of  a  court 
of  equity.  Hence,  the  general  principle,  "  that  a  Court  of 
Chancery  will  not  only  remove  guardians  appointed  by  its 
own  authority,  but  it  will  also  remove  guardians  at  the  com- 
mon law,  and  even  testamentary  or  statute  guardians,  when- 
ever sufficient  cause  can  be  shown  for  such  a  purpose.  In 
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all  such  cases,  the  guardianship  is  treated  as  a  delegated 
trust,  for  the  benefit  of  the  infant ;  and  if  it  is  abused,  or  in 
danger  of  abuse,  the  Court  of  Chancery  will  interpose,  not 
only  by  way  of  remedial  justice,  but  of  preventive  justice." — 
2  Story's  Eq.  §  1339;  Ex  parte  Nicl.oll,  1  Johns.  Ch.  25;  Ex 
parte  Crumb,  2  Johns.  Ch.  439 ;  Disbroiv  v.  Henshaic,  8  Cow. 
349;  Matter  of  Dyer,  5  Paige,  534;  Wellesly  v.  Ht«y,  2 
Bligh  (N.  E.)  128. 

Executors  and  administrators,  at  law,  are  the  absolute 
owners  of  the  personal  assets ;  yet,  in  equity,  they  are  re- 
garded as  trustees,  clothed  with  the  legal  title,  and  the  in- 
cidental power  of  disposition,  charged  with  the  duty  of 
collection,  preservation,  and  administration ;  and  though  the 
court  is  reluctant  to  disturb  their  management,  or  interfere 
with  their  administration,  yet,  if,  by  a  want  of  diligence,  or 
by  positive  misconduct,  actual  loss  has  resulted,  or  there  is 
imminent  danger  of  loss,  the  court,  in  the  exercise  of  its  gen- 
eral jurisdiction  over  trusts,  and  to  compel  their  execution, 
will  intervene,  take  into  its  own  hands  the  administration, 
and  order  the  payment  of  the  assets  into  court,  or  appoint  a 
receiver  to  take  charge  of  them. — 2  Story's  Eq.  §§  83G-842. 
The  guardianship  is  a  trust  solely  for  the  benefit  of  the  in- 
fant—his rights  and  interests  are  alone  to  be  considered. 
The  guardian  who  is  diligent,  and  keeps  within  the  line  of 
his  duty  and  authority,  is  fully  protected ;  but  he  can  never 
stand  in  a  relation  of  antagonism  to  the  ward — he  can  have 
no  right  or  interest  hostile  to  that  of  the  ward,  and  cannot 
need  protection  against  him.  It  is  the  ward  who  is  in  a  con- 
dition of  dependence,  and  who  stands  in  need  of  the  power 
of  the  court,  for  protection  against  the  abuse  of  the  authority 
committed  to  the  guardian,  and  has  the  right  to  compel  a 
performance  of  the  duties,  for  the  performance  of  which  the 
guardian  is  entrusted  with  authority.  On  the  same  piiiu-i- 
ple,  on  which  the  court  intervenes  against  executors,  admin- 
istrators, or  other  trustees,  the  court  must  intervene  for  the 
protection  of  the  ward,  whenever,  by  the  negligence,  or  the 
positive  misconduct  of  the  guardian,  the  rights  and  interests 
of  the  ward  are  in  jeopardy,  or  actual  loss  has  resulted. — 
Kerr  on  Eeceivers,  16-19 ;  High  on  Keceivers,  ^  7:T>-732. 
The  continuance  of  the  relation  may  interpose  impediments 
to  a  suit  at  law  ;  but  the  relation  and  its  trusts,  and  the  in- 
adequacy of  legal  remedies  to  compel  the  execution  of  the 
trusts,  are  the  foundation  on  which  the  jurisdiction  of  a  court 
of  equity  rests. 

The  statutes  have  conferred  on  the  Courts  of  Probate  juris- 
diction to  appoint  guardians  for  minors ;  to  require  bonds 
with  sureties  for  the  faithful  performance  of  their  duties;  to 
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exact  new  or  additional  bonds  and  sureties,  whenever  there 
may  be  any  exigency  for  it ;  to  remove  guardians  for  cause  ; 
to  compel  annual  and  final  settlements,  and  to  render  final 
decrees,  binding  alike  on  the  guardian  and  his  sureties.  But 
the  statutes  contain  no  express  words,  and  no  indication  of  a 
purpose  to  exclude  the  jurisdiction  of  a  court  of  equity  as  it 
originally  existed,  unless  such  implication  can  be  made  from 
the  fact  that  a  similar  jurisdiction  is  conferred  on  the  Court 
of  Probate. 

2.  It  is  a  very  general  principle,  that   a   court   of  equity 
never,  except  in  obedience  to  statutory  enactment,  loses  a 
jurisdiction  it  has  once  assumed.     The  enlargement  of  the 
jurisdiction  of  courts  of  law,  or  changes  in  rules  of  evidence 
or  pleading,  or  the  recognition  or  enforcement  by  them  of 
equitable  rights  and  interests,  or  the  creation  of  statutory 
tribunals  vested  with  equitable  jurisdiction,  does  not  lessen 
or  impair  the  jurisdiction  in  matters  originally  cognizable 
and  relievable  only  in  that  court. — Kerr  on  Injunctions,  6. 
The  principle   underlies  numerous  decisions  of  this  court, 
and  has  been  applied  more  often  in  suits  for  an  account  of 
the  administration,  or  marshalling  and  distribution  of  assets, 
than  in  any  other  class  of  cases.     The  statutes  have  conferred 
on  the  Court  of  Probate  large  jurisdiction  over  these  subjects. 
The  decisions  are  uniform,  that  thereby  the  original  jurisdic- 
tion of  a  court  of  equity  is  not  impaired — that  to  the  extent 
of  the  jurisdiction  conferred  on  the  Court  of  Probate,  it  is  con- 
current with  that  of  a  court  of  equity ;  and  the  rule  obtains, 
prevailing  whenever  the  jurisdiction  at  law  and  in  equity  is 
concurrent,  that  if  the  Court  of  Probate  first  acquires,  it  re- 
tains jurisdiction,  unless  an  intervening  equity  requires  the 
interposition  of  a  court  of  equity  to  do  complete  justice,  or  to 
quiet  the  litigation. 

3.  A  clear  duty  of  a  guardian,  defined  by  statute,  is  to  loan 
the  moneys  of  the  ward,  and,  in  making  loans,  to  require 
bond  and  mortgage,  or  good  personal  security. — R.  C.  §  54426. 
In  the  absence  of  a  statute,  such  was  his  "duty ;  and  he  is 
absolutely  liable  for  money  loaned  without  security,  or  on 
security  he  knows  is  insufficient,  or  has  not  good  reason  for 
believing  sufficient,  whatever  was  the  credit,  or  the  solvency 
of  the  borrower ;  liable,  because  the  loan  is  a  breach  of  trust, 
a  violation  of  duty. — Smith  v.  Smith,  4  Johns.  Ch.  281 ;    Clay 
v.  Clay,  3  Mete.  (Ky.)  518 ;  Boyett  v.  Hurst,  I  Jones'  Eq.  (N. 
C.)  166.     If  all  imputation  of  bad  faith  is  excluded,  and  if 
there  should  be  extraordinary  diligence  to  reclaim  the  money 
and  save  loss,  the  liability  incurred  by  the  first  wrongful, 
illegal  act,  the  original  loan,  would  remain.     When,  on  the 
credit  of  the  borrower  alone,  whether  a.n  individual,  or  a 
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partnership,  or  a  corporation,  he  hazarded  the  moneys  of 
the  ward,  he  departed  from  the  line  of  his  authority  and 
duty,  and  became  an  insurer  against  loss  to  the  ward. 

4.  The  bill  discloses  that  the  guardian  was  insolvent  at  the 
time  of  his  appointment — that  his  guardianship  was,  in  fact, 
but  an  instrumentality,  by  which  a  corporation,  in  doubtful 
or  failing  circumstances,  and  eventually  becoming  insolvent, 
should  get  possession  of  the  moneys  of  the  wards,  without 
giving  security  for  its  payment.  Some,  if  not  all  his  sure- 
ties, as  guardian,  were  connected  with  this  corporation  ;  and 
they  became  such  sureties,  on  the  understanding  that  the 
moneys  should  be  loaned  without  requiring  security  from  it 
The  assets  of  the  corporation  have  been  put  in  the  hands  of 
a  receiver  ;  the  moneys  cannot  now  be  collected,  and  the  in- 
fants cannot  realize  the  interest  for  maintenance  and  educa- 
tion. The  safety  of  the  funds  has  been  imperilled  by  the 
guardian's  violation  of  duty ;  and  the  collection  of  them,  in 
whole  or  in  part,  except  by  an  account  from  the  guardian, 
and  a  decree  against  him  and  his  sureties,  is  uncertain. 
Whatever  may  be  realized  from  the  corporation,  if  anything 
can  be,  will  be  only  at  the  termination  of  a  chancery  suit. 
The  object  of  the  bill  is  an  account  from  the  guardian,  a  de- 
cree against  him  and  his  sureties,  the  payment  to  the  ward 
not  under  the  disability  of  non-age,  of  the  share  to  which  he 
is  entitled,  and  the  payment  into  court  of  the  shares  of  the 
infants,  to  be  managed  and  controlled  for  their  interest  as  the 
court  may  direct.  The  bill  is  not  without  equity,  unless  the 
original  jurisdiction  of  a  court  of  equity  over  guardianships 
has  been  diminished  by  statute.  We  do  not  find  that  it  is 
diminished,  or  impaired — it  remains,  not  exclusive,  as  it 
would  have  been,  if  a  similar  jurisdiction  had  not  been  con- 
ferred on  the  Court  of  Probate,  but  concurrent  with  that  juris- 
diction ;  and  may  be  invoked  by  the  ward,  suing  by  a  next 
friend,  whenever  facts  exist  requiring  its  exercise. 

Whenever  a  suit  is  instituted  for  the  protection  of  the  in- 
fant, either  in  person  or  estate,  the  infant  becomes  a  ward  of 
the  court,  and  the  court  exercises  over  him  and  his  estate  a 
general  supervision  and  control.  In  this  sense,  it  is  true 
here,  as  in  England,  that  the  Court  of  Chancery  is  the  gen- 
eral guardian  and  protector  of  all  infants  within  its  jurisdic- 
tion.—2  Story's  Eq.  §§  1351-1352 ;  Williamson  v.  Berry,  8 
How.  (U.  S.)  555 ;  Matter  of  Andrews,  1  John.  Ch.  99;  MoneU 
v.  MoneU,  5  Johns.  Ch.  283 ;  Ex  parte  Crumb,  2  Johns.  Ch. 
439 ;  Disln-oiv  v.  Hensliaw,  8  Cow.  351 ;  Natter  of  Dyer,  5 
Paige,  534;  Wood  v.  Wood,  Ib.  605;  People  v.  'Wilson,  22 
Barb.  117;  Westbrook  v.  Comstock,  Walker,  (Mich.)  314; 
Lynoh  v.  Botan,  39  111.  14 ;  G-rattan  v.  Grattan,  18  111.  171 ; 
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McCord  v.  Ochiltree,  8  Blackf.  15;  Townsend  v.  Kendall,  4 
Minn.  412 ;  Wood  v.  Wood,  3  Ala.  756 ;  Chambers  v.  Perry,  17 
Ala.  726.  Whether,  in  such  case,  the  court  would  exercise, 
to  its  full  extent,  the  jurisdiction  over  the  person  of  the  in- 
fant which  the  English  court  exercises,  it  is  needless  to 
inquire,  "  although,"  as  was  said  in  Chambers  v.  Perry, 
supra,  "  it  might  be  difficult  to  deny  them  the  existence  of 
such  powers."  The  present  case  requires  only  the  exercise 
of  the  jurisdiction  inherent  in  the  court,  for  the  protection, 
preservation,  management,  control,  and  proper  application 
of  the  estate  of  the  infants.  The  infants  becoming,  by  the 
institution  of  the  suit,  the  wards  of  the  court,  the  court  may 
remove  the  unfaithful  guardian  who  has  abused  his  trust, 
though  he  received  his  appointment  from  the  Court  of  Pro- 
bate.— 2  Story's  Eq.  §  1339.  It  can  compel  him  to  account, 
decree  the  payment  of  the  funds  into  court,  appoint  a  re- 
ceiver, or  a  guardian,  to  take  charge  of  them,  and  direct, 
under  its  supervision,  the  loan  or  investment  of  them,  and  the 
application  of  the  income  to  the  maintenance  and  education 
of  the  infants. 

Accepting,  as  we  must  on  demurrer,  the  allegations  of  the 
bill  as  true,  the  guardianship  commenced  in  a  gross  derelic- 
tion of  duty,  the  consequences  of  which  have  estranged,  more 
and  more,  the  interests  of  the  guardian  and  ward,  until  now 
they  are  directly  hostile.  The  prominent  and  controlling 
purpose  has  been,  not  to  guard  and  preserve  the  rights  of 
the  wards,  protecting  their  funds,  and  managing  them  product- 
ively, but  to  keep  them  in  the  possession  of  a  corporation,  to 
say  the  least,  of  doubtful  solvency,  without  security,  or  on 
security  which  was  merely  nominal.  The  interest  is  not  col- 
lectable, and  cannot  be  applied  to  the  maintenance  and  edu- 
cation of  the  infants,  or  invested  so  as  to  increase  the  prin- 
cipal or  capital.  Liability  of  the  guardian  and  his  sureties 
is  the  only  security  for  indemnity  against  loss,  which  the 
wards  now  have.  The  enforcement  of  this  liability,  it  is  not 
probable,  the  guardian  will  not  resist ;  and  the  consequence 
of  his  conduct  is  to  convert  him  from  the  relation  of  pro- 
tector, into  that  of  adversary  to  the  infants.  If  he  had  stood 
in  such  a  relation  originally,  he  could  not  have  been  properly 
appointed  guardian  ;  and  now  that  he  has  by  his  misconduct 
placed  himself  in  that  relation,  he  should  be  removed. 

It  is  true  the  bill  does  not  aver  that  the  bond  of  the  guardian 
is  not  sufficient  in  penalty  and  security  to  protect  the  infants 
against  loss  from  the  devastavit  he  has  committed ;  and  such 
averment  not  being  made,  it  may  be,  that  on  demurrer  it 
must  be  assumed  it  is  ample  indemnity  against  loss  or  dam- 
age. The  bond  is  mere  security  to  the  infants,  cumulative  to 
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that  of  the  personal  responsibility  of  the  guardian,  for  in- 
demnity against  loss  from  his  want  of  fidelity  or  diligence. 
It  does  not  lessen  the  rights  of  the  infants,  nor  circumscribe 
the  jurisdiction  of  the  court.  A  breach  of  its  condition — the 
wasting  or  misapplication  of  the  funds  of  the  wards,  or  the 
placing  them  in  danger,  cannot  be  justified  or  excused,  be- 
cause the  sureties  are  solvent,  and  can  answer  for  any  loss  or 
injury.  They  may  be  of  present  ability ;  but  "  experience 
admonishes  us,"  that  when  the  day  of  reckoning  comes,  the 
ability  may  have  vanished  with  time. — King  v.  Calhoun,  5  Ala. 
578.  It  is  not  only  punitive  and  compensatory  justice,  but 
also  preventive  justice,  which  the  complainants  invoke.  The 
court  interferes,  not  only  to  correct  wrongs  which  have  been 
done,  but  to  prevent  their  recurrence.  The  ability  of  guardian 
or  surety  to  answer  for  unfaithfulness,  does  not  authorize  the 
continuance  of  the  relation  of  guardian  and  ward,  and  of  the 
opportunity  to  abuse  trust  and  confidence.  Nor  does  it  jus- 
tify continuance  of  the  relation,  when  the  personal  interest 
of  guardian  and  surety  is  hostile  to  that  of  the  ward,  and  in- 
imical to  the  duty  of  protection.  No  man,  whether  he  oc- 
cupies a  fiduciary  relation  or  not,  can  set  up  his  ability  to 
answer  for  a  wrong,  as  an  excuse  or  justification  for  its  com- 
mission; nor,  if  he  occupies  such  relation,  as  a  reason  for 
not  preventing  him  from  abusing  the  trust  by  its  commission. 
It  is  the  abuse  of  the  trust,  at  last,  which  the  court  corrects, 
or  prevents ;  and  it  is  as  grievous,  if  the  trustee  is  solvent,  as 
if  he  was  insolvent,  though  in  the  one  case  there  may  be  com- 
pensation, while  none  may  be  expected  in  the  other. 

"We  have  considered  the  objection  of  multifariousness,  the 
sole  ground  of  demurrer  sustained  by  the  chancellor.  The 
theory  of  the  demurrer,  in  this  respect,  is,  that  the  bill  blends 
two  distinct  guardianships,  the  sureties  on  two  several,  dis- 
tinct bonds  having  no  connection  with  each  other ;  that  on 
the  resignation  of  the  guardian,  and  the  final  settlement,  the 
first  guardianship  terminated,  and,  on  his  re-appointment, 
the  execution  of  a  new  bond  under  that  appointment,  and  the 
acknowledgment  of  satisfaction  of  the  decrees  rendered  on 
final  settlement,  all  liability  for  the  funds  of  the  wards  was 
transferred  to  the  second  guardianship,  and  the  liability  of 
the  sureties  on  the  first  guardianship  was  extinguished.  Ad- 
mitting the  correctness  of  this  theory,  the  bill  is  not  subject 
to  the  objection  of  multifariousness.  It  would  merely  pre- 
sent two  demands,  one  of  which  ,  is  without  equity,  entitling 
the  complainants  to  no  relief,  and  the  other  of  equitable  cog- 
nizance. A  demurrer  for  multifariousness  proceeds  on  the 
ground,  that  the  bill  presents  two  distinct  demands,  each  of 
equitable  cognizance,  and  each  entitling  the  complainant  to 
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relief.     In  the  view  we  feel  constrained  to  take  of  the  case, 
it  is  not  important  to  consider  this  objection. 

Whatever  may  have  been  the  effect  of  the  proceedings  by 
which  it  is  supposed  the  first  guardianship  was  terminated, 
and  all  liability  transferred  to  the  second  guardianship,  if 
they  had  been  fair — if  they  were  what  they  seem  to  be — 
taking  the  averments  of  the  bill  as  true,  they  are  infected 
by  fraud,  and  cannot  be  allowed  to  operate  an  extinguish- 
ment of  the  liability  of  the  sureties  on  the  first  bond.  The 
resignation  was  a  quasi  judicial  proceeding,  not  operative 
until  the  court  recognized  and  accepted  it.  An  entry  of  re- 
cord, the  act  of  the  court,  disclosing  that  it  was  in  writing, 
and  of  file  in  the  court,  was  necessary  to  give  it  effect. —  Gayle 
v.  Elliott,  10  Ala.  264.  The  final  settlement  is  strictly  a  ju- 
dicial proceeding,  having  all  the  elements  of  a  suit  at  law  or 
in  equity;  and  the  decree  rendered  has  the  force,  finality, 
and  dignity  of  a  judgment  at  law,  or  a  decree  in  equity.  It 
ascertains  and  settles  conclusively  the  extent  of  the  liability 
of  the  guardian  and  the  rights  of  the  ward.  The  re-appoint- 
ment of  the  guardian,  and  the  taking  from  him  bond  for  the 
faithful  performance  of  his  duties,  were  also  judicial  acts. 
How  far  a  court  of  equity  has  jurisdiction  to  vacate  judg- 
ments of  a  court  of  law,  or  the  decrees  or  judgments  of  a 
court  of  concurrent  jurisdiction,  because  of  fraud  in  obtain- 
ing them,  is  not  the  question  the  case  presents.  It  may  pre- 
vent the  parties  guilty  of  the  fraud  from  taking  any  benefit 
under  the  judgment  or  decree,  either  as  a  ground  of  relief  or 
defense,  and  leave  its  vacation  to  the  tribunal  pronouncing 
it.  In  Earl  of  Bandon  v.  JBedier,  3  Clark  &  Fin.  507,  it  was 
said  by  Lord  Brougham  that,  while  it  was  true,  the  judgment 
or  decree  of  a  court  of  competent  jurisdiction  could  not  be 
questioned  in  another  court  of  co-ordinate  jurisdiction,  but, 
if  brought  into  dispute  at  all,  should  be  brought  into  dispute 
in  the  court  where  it  was  originally  pronounced,  the  princi- 
ple was  subject  to  qualification. .  If  the  decree  or  judgment 
had  been  obtained  by  fraud,  it  could  not  avail  anything  for 
or  against  the  parties  affected  by  it,  to  the  prosecution  of  a 
claim,  or  to  the  defense  of  a  right.  It  is  an  indispensable 
element  of  the  validity  of  every  judicial  proceeding,  that  it 
be  free  from  collision.  The  argument  of  the  solicitor-gene- 
ral, in  the  Duchess  of  Kingston' $  case,  was  adopted  by  Lord 
Brougham,  in  the  case  referred  to,  as  concisely  expressing 
the  result  of  all  the  authorities  :  "  A  sentence  is  a  judicial  de- 
termination of  a  cause  agitated  between  real  parties,  upon 
which  a  real  interest  has  been  settled ;  in  order  to  make  a 
sentence,  there  must  be  a  real  interest,  a  real  argument,  a  real 
prosecution,  a  real  defense,  a  real  decision.  Of  all  these 
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requisites,  not  one  takes  place  in  the  case  of  a  fraudulent  and 
collusive  suit ;  there  is  no  judge,  but  a  person,  invested  with 
the  ensigns  of  a  judicial  office,  is  misemployed  in  listening  to 
a  fictitious  cause  proposed  to  him ;  there  is  no  party  litigating ; 
there  is  no  party  defendant ;  no  real  interest  brought  into 
question."  Lord  Chief-Justice  DEGKEY,  in  delivering  the 
opinion  of  the  court,  said  :  "The  judgment  is  notimpeachable 
from  within,  the  court  having  jurisdiction.  It  cannot  be 
shown  the  court  was  mistaken — it  may  be  shown  it  was  mis- 
led. Fraud  is  an  extrinsic,  collateral  act,  which  vitiates  the 
most  solemn  proceedings  of  a  court  of  justice." — 2  Smith  Lead. 
Cases,  578. 

Accepting  as  true  the  allegations  of  the  bill,  there  was 
nothing  real  in  all  the  machinery  of  final  settlement,  resigna- 
tion, and  re-appointment  of  the  guardian.  It  was  fictitious, 
fraudulent,  and  collusive  ;  contrived  for  the  purpose  of  quiet- 
ing an  alarmed  surety,  who  was  seeking  to  escape  from  lia- 
bility for  a  devastavit,  in  which  he  had  not  only  participated, 
but  made  its  commission  the  condition  on  which  he  entered 
into  the  obligation  of  suretyship.  The  character  of  the  trans- 
action was  not  disclosed,  and  it  was  intended  it  should  not 
be  known  to  the  court.  If  it  had  been  made  known  that  the 
purpose  was  not  an  actual  renunciation  of  the  office  of 
guardian — that  the  final  settlement  was  not  intended  as  a 
final  ascertainment  of  the  guardian's  liability,  the  rendition 
of  a  final  decree,  conclusive  on  him  and  his  sureties,  and  on 
which  execution  could  issue  against  them,  can  it  be  believed 
the  court  would  have  been  misemployed  in  entering  on  its 
records  these  proceedings,  having  nothing  substantial  about 
them,  which  were  but  forms  pursued  for  a  purpose  the  law 
does  not  intend  shall  be  accomplished  by  them  ?  The  resig- 
nation and  re-appointment  were  on  the  same  day.  What  in- 
terval of  time  elapsed  between  them,  is  not  disclosed,  and  in 
all  probability  was  inappreciable.  It  was  the  fraction  of  a 
day,  of  which  the  law  takes  no  notice.  The  resignation  and 
re-appointment  were  concurrent  in  point  of  time,  and  it  was 
essential  they  should  be  to  consummate  the  purpose  intended 
— that  of  a  guardianship  continuing,  so  that  the  funds  of  the 
infants  would  remain  in  the  precarious  condition  in  which 
they  had  been  placed,  and  the  guardian  not  made  to  account 
for  them,  yet  terminating  so  far  as  to  release  the  alarmed 
surety  from  liability.  The  proceedings  were  all  concerted, 
and  intended  as  an  evasion  of  the  remedy  prescribed  by 
statute  for  the  surety  of  a  guardian  to  obtain  a  release — an 
application  to  the  court,  stating  that  he  is  unwilling  to  re- 
main longer  bound. — Eev.  Code,  §  2418.  If  this  course  had 
been  pursued  by  the  suretj,  there  would  have  been  a  real 
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controversy,  on  which  the  court  would  pronounce  judgment- 
There  would  have  been  contending  parties — the  complaining 
surety  would  have  been  the  actor,  and  the  guardian  the  de- 
fendant. The  vigilance  of  the  court  would  have  been  awak- 
ened, and  the  inquiry  made,  why,  in  but  little  more  than 
twelve  months  after  entering  into  the  obligation  of  surety- 
ship, the  surety  was  unwilling  to  remain  longer  bound?  what 
conduct  of  the  guardian,  or  what  fact,  had  occurred,  to  pro- 
duce the  unwillingness  ?  why  had  confidence  in  the  guardian 
been  lost  or  impaired  ?  The  inquiry  would  probably  have 
led  to  the  disclosure  of  the  facts,  that  he  and  others  had  in- 
vited the  guardian  into  a  gross  breach  of  trust,  which  would 
involve  them  in  liability  from  which  he  was  endeavoring  to 
escape.  The  removal  of  the  guardian,  when  the  facts  were 
disclosed,  would  have  been  the  legal  result. — Rev.  Code, 
§  2447.  The  liability  of  the  surety,  to  which  in  good  con- 
science he  ought  to  respond,  having  participated  actively  in 
the  wrong  from  which  it  results,  would  have  remained.  The 
final  settlement,  the  resignation  and  re-appointment  were  an 
evasion  of  the  statutory  method  of  obtaining  a  release  from 
the  bond,  or  a  termination  of  the  guardianship ;  and  yet  that 
was  their  only  purpose.  The  law  can  no  more  tolerate  eva- 
sions, than  it  can  open  violations  of  its  provisions.  Tainted 
with  fraud  and  collusion,  a  court  of  equity  cannot  permit 
these  proceedings  to  be  set  up  in  bar  to  the  relief  prayed  by 
the  bill,  against  the  sureties  on  the  first  bond.  They  are 
bound  to  the  same  extent  they  would  have  been  if  these 
fraudulent  and  collusive  proceedings  had  not  been  introduced 
on  the  records  of  the  Court  of  Probate. 

The  fraud  was  practiced  on  the  infants  and  the  court,  not 
on  the  sureties  to  the  second  bond.  It  operated  no  injury  to 
them,  and  consequently  furnishes  to  them  no  just  cause  of 
complaint. — Comstock  v.  Ames,  42  N.  Y.  359.  The  execution 
of  the  second  bond  operated  to  continue  the  guardian  in 
office  and  authority,  and  is  founded  on  a  sufficient  considera- 
tion.— Alston  v.  Alston,  34  Ala.  15.  What  relations  subsist 
between  the  sureties  on  the  second  bond  and  the  sureties  on 
the  first  bond,  it  is  not  necessary  to  inquire.  As  against  the 
guardian,  the  suit  is  entire,  incapable  of  separation ;  and  the 
sureties  on  both  bonds  have  connected  themselves  with  him, 
and  are  proper  parties. — 1  Dan.  Ch.  Pr.  337. 

The  demurrer  to  the  bill  was  not  well  taken  ;  and  the  de- 
cree of  the  chancellor,  sustaining  the  demurrer  for  multifari- 
ousness,  must  be  reversed,  and  a  decree  here  rendered,  over- 
ruling, in  all  things,  the  several  demurrers,  and  remanding 
the  cause. 
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Mareugo  County  v.  Colenian. 

Action  by  County  Solicitor  against   County,  for   Professional 

Services. 

1.  Ad  reviving  county  claims,  bowed  by  non-presentation;  constitutionality  of. — 
The  constitution  ol  1868  contained  110  provision,  which,  directly  or  by  impli- 
cation, inhibited  the  passage  of  a  law  reviving  claims  against  a  county,  which 
had  become  barred  by  the  failure  to  present  them  within  twelve  mouths  from 
the  time  they  accrued  (Rev.  Code,  §  909),  and  allowing  them  to  be  presented 
within  a  specified  time. 

APPEAL  from  the  Circuit  Court  of  Marengo. 

Tried  before  the  Hon.  LUTHER  R.  SMITH. 

This  action  was  brought  by  Thomas  TV.  Coleman,  late 
county  solicitor  of  Marengo,  against  the  said  county,  to 
recover  the  sum  of  $343,  with  interest  from  the  1st  day  of 
January,  1868,  alleged  to  be  due  to  the  plaintiff  for  profes- 
sional services  in  criminal  prosecutions  during  the  year  1867 ; 
and  was  commenced  on  the  17th  December,  1873.  The  com- 
plaint alleged  that  the  defendants  in  the  several  prosecutions, 
a  list  of  which  was  appended,  were  convicted,  and  executions 
against  them  were  regularly  returned  "No  property  found;" 
that  the  several  claims  were  presented  to  the  county  treas- 
urer in  March,  1868,  and  were  filed  and  registered  as  claims 
against  the  fund  of  fines  and  forfeitures  ;  and  that  the  claim 
was  presented  to  the  Commissioners'  Court  on  the  3d  No- 
vember, 1873,  and  was  by  said  court  rejected  and  disallowed. 
The  defendant  demurred  to  the  complaint,  because  it  did  not 
aver  that  the  plaintiff's  claim  was  presented  within  twelve 
months  after  it  accrued,  or  became  payable.  The  court  over- 
ruled the  demurrer,  and  its  judgment  thereon  is  now  assigned 
as  error. 

H.  A.  WOOLP,  for  appellant. — 1.  The  special  act  of  March 
4th,  1873,  suspending  section  909  of  the  Revised  Code  so  far 
as  it  applied  to  Marengo  county,  and  reviving  claims  already 
barred,  is  unconstitutional.  As  to  the  power  of  the  legisla- 
ture to  pass  laws  of  a  retrospective  character,  see  7  Johns. 
477 ;  3  Dallas,  391,  397 ;  10  Iredell,  496 ;  12  Geo.  437 ;  7 
Texas,  348.  In  New  Hampshire  it  has  been  held,  that  a 
repeal  of  the  statute  of  limitations,  so  far  as  respects  claims 
already  barred,  is  void. — 3  N.  H.  473.  But  section  909  of  the 
Revised  Code  is  more  than  an  ordinary  statute  of  limitations ; 
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it  not  only  bars  and  takes  away  the  remedy,  but  destroys  and 
extinguishes  the  debt  or  claim,  like  the  statute  of  non-claim. 
If  the  legislature  has  the  power  to  revive  claims  thus  extin- 
guished by  non-presentation,  no  administrator  would  be  safe 
in  making  final  settlement  and  distribution  of  an  estate.  If 
the  power  exists  at  all.  it  is  unlimited  as  to  the  character  of 
the  claims  which  may  be  revived,  or  as  to  the  length  of  time 
they  may  have  been  barred.  Its  exercise  would  work  the 
greatest  confusion  and  injustice,  and  bankrupt  every  county 
in  the  State. — Story's  Conflict  of  Laws,  487,  top  ;  1  Smith's 
Leading  Cases,  786  ;  Sedgwick  on  Const.  Law,  683 ;  Cooley 
on  Const.  Lim.  365  ;  Sharpe  v.  Sharpe,  35  Ala.  574 ;  Ray  v. 
Thompson,  43  Ala.  451 ;  Watson  v.  Rose's  Executor,  51  Ala.  292 ; 
Coosa  River  Steamboat  Co*  v.  Barclay  &  Henderson,  30  Ala. 
120;  Br.  Bank  v.  Hawkins,  12  Ala.  755  ;  32  Ala.  611 ;  34  Ala. 
540,  555. 

J.  T.  JONES,  contra. — The  statute  of  limitations  does  not 
create  any  vested  rights,  and  the  legislature  may  revive  a 
remedy  already  barred  by  it. — Jones  v.  Jones,  18  Ala.  248 ; 
Page  v.  Matthews,  40  Ala.  547.  That  section  909  (Kev.  Code) 
is  a  statute  of  limitations,  see  Grace  v.  Martin,  47  Ala.  135. 
The  debt  sued  on  is  really  due  from  the  State,  though  paya- 
ble out  of  a  particular  fund,  the  county  treasury,  and  through 
a  particular  agent,  the  county.  The  counties  are  mere 
agencies,  of  which  the  State,  acting  through  the  legislature, 
has  all  control  not  forbidden  by  the  constitution. — Dillon  on 
Municipal  Corp.  §  10,  note  1 ;  §  35,  note  2  ;  §§  34,  38 ;  Coo- 
ley's  Const.  Lim.  192-3  ;  Johnson  v.  Reynolds,  44  Ala.  586-90. 

MANNING,  J.— Section  909  of  the  Revised  Code,  which 
requires  claims  against  counties  to  be  presented  to  the  Courts 
of  County  Commissioners  thereof,  for  allowance  and  to  be 
audited,  within  twelve  months  after  they  accrue,  or  become 
payable,  had  its  origin  in  a  thoughtful  consideration  of  the 
public  interests.  Supposing  persons  in  office  to  be  always 
as  watchful  and  earnest  in  guarding  the  communities  they 
represent,  as  themselves  individually,  against  unjust  demands, 
yet,  generally,  they  are  elected  for  only  short  terms  of  office, 
and  are  often  superseded  by  others  who  are  not  informed  of 
the  transactions  of  their  predecessors  and  others,  out  of 
which  such  demands  may  arise.  The  act  of  March  4th,  1873, 
suspending  the  operation  of  section  909,  as  to  Marengo  coun- 
ty, and  allowing  presentation  to  be  made  until  January  after- 
wards, and  payment  to  be  demanded,  of  any  bona  Jide  claim 
against  said  county  that  arose  between  the  first  of  January, 
1866,  and  the  date  of  the  act,  may,  therefore,  be  obnoxious 
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to  much  of  the  complaint  made  against  it  by  appellant's 
counsel;  but  it  is  not,  as  he  insists,  unconstitutional  and 
void. 

Counties  are  public  territorial  corporations,  or  quasi  cor- 
porations, created  by  the  State  as  a  means  of  exercising  its 
political  power  with  the  aid  of  local  administrations,  so  as 
best  to  insure  domestic  tranquillity  and  promote  the  general 
welfare.  Being  thus  subordinate  agencies  for  the  orderly 
and  good  government  of  the  State  within  the  scope  of  their 
authority,  they  are  subject  to  the  control  and  direction  of  the 
legislature,  in  which  chiefly  the  sovereignty  of  the  State  is 
represented  and  exercised  This  legislature  can  not,  it  is 
true,  require  or  authorize  them  to  do  any  thing  in  violation 
of  those  provisions  of  the  constitution,  that  are  intended  to 
protect  the  people  in  their  rights  of  person  and  property. 
But  we  think  there  was  no  infringement  of  any  such  provision 
of  the  constitution  that  was  in  force  on  and  after  March  4th, 
1873,  by  an  enactment  which  took  from  a  county  the  privi- 
lege of  refusing  to  pay  a  debt,  because  it  was  not  presented 
within  the  time  which  a  former  statute  prescribed. — See  1  Dil- 
lon on  Mun.  Corp.  §§  32,  34,  and  35. 

Whether  such  a  statute  would  be  valid  or  not  under  the 
present  constitution,  which,  in  section  56  of  article  4,  ordains : 
"  The  general  assembly  shall  have  no  power  to  revive  any 
right  or  remedy  which  may  have  become  barred  by  lapse  of 
time,  or  by  any  statute  of  this  State, "  we  need  not  now  con- 
sider. 

Let  the  judgment  be  affirmed. 


Micou  v.  Ashurst. 

Bill  in  Equity  for  Cancellation  of  Deed,  Injunction,  &c. 

1.  Loan  o/  Confederate  States  bonds,  as  consideration. — A  mortgage  will  not 
be  cancelled,  nor  declared  void,   because  its  consideration  was  a  loan  of  Con- 
federate States  bonds. 

2.  When  C(/uH>/  icill  interfere  between  mnrbjayor  awl  mortgagee. — A  court  of 
equity  will  not  entertain  a  bill  the  sole  purpose  of  which  is  to  declare  that  the 
relation  of  mortgagor  and  mortgagee  exists  between  the  parties  to  a  contract. 
Whether  the  true  character  of  the  transaction  appears  on  the  face  of  the  writ- 
ings, or  is  established  by  parol  evidence,  a  court  of  equity  will  not  take  juris- 
diction, except  for  foreclosure  or  redemption,  unless  cancellation  is  sought. 

3.  What  relief  may  be  ha<l,   inconxistm*  irith  specific  prayer,  or  under  bill  in 
double  aspect. — Under  a  bill  which  specifically  asks  the  cancellation  of  a  mort- 
gage, because  given  to  secure  a  debt  founded  on  an  alleged  illegal  considera- 
tion, the  complainant  can  not  have  a  decree  establishing  the  mortgage,  and 
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allowing  him  to  redeem  ;  nor  can  the  bill  be  framed  with  a  double  aspect, 
asking  either  a  cancellation  or  redemption  ;  especially  when  there  is  no  aver- 
ment of  ignorance  ot  facts,  or  of  a  necessity  for  a  discovery. 

4.  Mortgagee's  remedies.—  After  the  condition  of  a  mortgage  is  broken,  the 
mortgagee  has  three  remedies,  and  may  pursue  any  one  or  all  of  them  until 
his  debt  is  satisfied  :  (1)  he  may  bring  an  action  at  law  to  recover  his  debt,  or 
(2)  an  action  of  trespass  or  ejectment  for  the  mortgaged  premises,  or  (3)  ho 
may  foreclose  in  equity;  and  a  court  of  equity  will  not,  unless  some  special 
reason  is  shown,  restrain  him  in  the  pursuit  of  these  remedies  concurrently, 
nor  compel  an  election  by  him. 

5.  Whether  contract  is  mortgage  or  executory  sale. — Where  a  purchaser  of 
lands,  being  unable  to  complete  his  payments,  borrows  money  for  that  purpose 
from  a  third  person,  to  whom  he  has  the  legal  title  conveyed   by  his  vendor, 
giving  his  notes  for  the  repayment  of  the  money,  and  taking  a  bond  for  title 
on  their  payment,  the  relation  between  the  parties  is  not  that  of  mortgagee 
and  mortgagor,  but  that  of  vendor  and 'purchaser. 

6.  Vendor  s  remedies. — A  vendor,  like  a  mortgagee,  after  default,  has  three 
remedies,  and  may  pursue  them  all  concurrently;  and  a  court  of  .equity  will 
not,  in  the  absence  of  some  special  equity,  restrain  him. 

APPEAL  from  the  Chancery  Court  of  Elmore. 

Heard  before  the  Hon.  CHAELES  TURNER. 

The  material  facts  of  this  case  may  be  thus  stated :  In 
August,  1862,  Robert  T.  Ashurst  purchased  a  tract  of  land 
from  Robert  Thompson,  at  the  agreed  price  of  $11,000,  pay- 
ing $1,000  cash,  and  agreeing  to  pay  the  balance  as  follows : 
$3,000  on  the  1st  November,  1862,  and  $7,000  on  the  1st  Jan- 
uary, 1863.  Thompson  did  not  then  have  the  legal  title  to 
the  land,  but  had  paid  the  entire  purchase-money,  and  held 
the  bond  for  titles  of  McKenzie  &  Wright,  ffom  whom  he 
had  purchased;  and  he  transferred  this  bond  to  Ashurst;  by 
written  indorsement,  on  the  payment  of  the  $1,000.  Being 
unable  to  meet  the  other  payments  as  they  matured,  and 
learning  that  Thompson  was  willing  to  receive  $7,000  of  the 
purchase-money  in  bonds  of  the  Confederate  States,  Ashurst 
applied  to  B.  H.  Micou  for  a  loan  of  bonds  to  that  amount, 
and  Micou  agreed  to  lend  them  to  him  ;  and  on  the  8th  Oc- 
tober, 1862,  when  the  agreement  between  them  was  consum- 
mated, and  the  bonds  delivered,  Ashurst  gave  Micou  a  receipt 
in  the  following  words  : 

"Received,  Tallassee,  October  8,  1862,  of  Benj.  H.  Micou 
seven  thousand  dollars  in  Confederate  bonds,  namely,"  de- 
scribing them.  "  The  conditions  of  the  delivery  of  said  bonds 
by  said  Micou  to  Ashurst  are  agreed  as  follows :  Said  bonds 
are  to  be  used  by  said  Ashurst  in  part  payment  to  Robert 
Thompson  for  a  plantation  purchased  by  said  Ashurst  of 
said  Thompson;  the  balance  of  said  payment,  to  the  full 
amount  of  the  purchase-money  agreed  on,  to  be  furnished  by 
said  Ashurst.  Titles  are  to  be  taken,  on  delivery  of  said 
bonds  for  said  plantation,  in  the  name,  and  for  account  of 
said  B.  H.  Micou ;  and  said  Micou  is  then  to  give  said  Ash- 
urst his  bond  for  quit-claim  titles  to  said  lands,  the  condition 
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of  said  bond  for  titles  to  be  as  follows :  Said  R.  T.  Ashurst 
is  to  give  his  notes  to  said  B.  EL  Micou — first,  for  $280,  due 
and  payable  1st  January,  1863  ;  also,  his  note  for  $2,560,  due 
and  payable  1st  January,  1864;  also,  his  note  for  $2,400,  due 
and  payable  1st  January,  1865 ;  also,  his  note  for  $2,240,  due 
and  payable  1st  January,  1866 ;  also,  his  note  for  $1,080,  due 
and  payable  1st  January,  1867.  Now,  all  these  aforestated 
notes  being  given,  and  well  and  truly  paid  at  the  time  they 
become  due,  on  completion  of  said  payment,  said  bond,  to  be 
given  said  Ashurst  by  said  Micou,  is  to  become  binding  on 
said  B.  H.  Micou,  his  heirs  and  executors,  to  make  said 
Ashurst,  his  heirs  and  executors,  quit-claim  titles  to  said 
lands ;  otherwise,  said  bond  to  become  null  and  void." 

Pursuant  to  this  agreement,  Ashurst  executed  his  notes  to 
Micou  as  stipulated;  and  on  the  10th  October,  1862,  the 
whole  of  the  purchase-money  having  been  paid,  Thompson 
executed  to  Micou  a  deed  for  the  land,  with  covenants  of 
warranty,  in  which  his  wife  joined ;  and  on  the  14th  Novem- 
ber, 1862,  Micou  executed  to  Ashurst  his  bond  for  titles, 
conditioned  as  stipulated.  Ashurst  went  into  possession  of 
the  land  about  the  1st  November,  1862,  and  continued  in 
possession  up  to  the  filing  of  the  bill ;  and  he  paid  his  several 
notes  as  they  matured,  except  the  two  falling  due  in  1866  and 
1867.  On  the  13th  August,  1872,  Micou  having  brought  an 
action  of  ejectment  for  the  lands,  Ashurst  filed  the  bill  in  this 
case,  alleging  that  Micou  held  the  deed  from  Thompson  and 
wife  only  as  security  for  the  loan  of  Confederate  States  bonds, 
and  that  the  notes  given  for  the  bonds  were  founded  on  an  illegal 
consideration,  and  could  not  be  collected  by  suit ;  "  or,  if  in  this 
your  orator  is  mistaken,  that  it  was  agreed  and  understood 
between  the  said  parties  that  all  of  said  notes  should  be  paid 
and  discharged  in  Confederate  States  money  or  currency," 
which  "was  worth  about  two  for  one,  or  nearly  so,"  when 
said  notes  were  given,  and  were  perfectly  worthless  when  the 
bill  was  filed ;  "  and  if  your  orator  and  said  Micou  should  be 
held  to  be  joint  purchasers  of  said  lands  under  said  purchase 
from  Thompson,"  that  their  equitable  interests  in  the  land 
should  be  determined  by  the  relative  portions  of  the  pur- 
chase-money paid  by  them  respectively.  The  bill  prayed 
an  injunction  of  the  action  at  law,  a  cancellation  of  the  deed 
from  Thompson,  and  of  the  two  unpaid  notes,  "  and  for  such 
other,  further,  and  different  relief  as  the  facts  of  the  case 
may  entitle  the  complainant  to  ask- and  have ;"  and  the  com- 
plainant offered  to  pay  whatever  sum  might  be  found  due 
from  him,  and  to  abide  and  perform  the  decree  of  the  court. 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor 
held,  that  the  object  of  the  bill  was  to  have  the  transaction 
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between  Ashurst  and  Micou  declared  a  mortgage,  and  that 
the  complainant  was  entitled  to  a  decree  to  that  effect,  though 
the  bill  was  not  framed  for  redemption.  He  therefore  ren- 
dered a  decree,  declaring  that  the  relation  existing  between 
the  parties  was  that  of  mortgagor  and  mortgagee ;  perpet- 
ually enjoining  Micou  from  "  asserting  any  claim  to  the  land 
as  the  absolute  owner  thereof,  under  or  by  virtue  of  said 
transactions  or  instruments  of  writing,  and  from  prosecuting 
or  instituting  any  suit  or  suits  for  the  recovery  of  said  lands, 
or  any  portion  thereof,  as  the  owner  of  an  indefeasible  estate 
therein  ;  but  nothing  in  this  decree  shall  be  so  construed  as 
to  prevent  the  said  B.  H.  Micou  from  prosecuting  any  suit  as 
mortgagee  for  the  possession  of  said  property,  or  as  in  any 
manner  to  limit  him  in  the  exercise  of  any  of  his  rights  and 
remedies  as  a  mortgagee."  The  chancellor's  decree  is  now 
assigned  as  error. 

ELMORE  &,  GUNTEE,  with  D.  T.  BLAKEY,  for  appellant. 
AKEINGTON  &  GRAHAM,  contra. 

BRICKELL,  C.  J. — The  original  bill  proceeds  on  the 
theory,  that  the  complainant  and  defendant  stand  in  the  re- 
lation of  mortgagor  and  mortgagee — that  the  mortgage  debt, 
having  been  contracted  for  a  loan  of  bonds  of  the  Confederate 
States,  is  void,  and  incapable  of  enforcement ;  and  that  the 
complainant  is  therefore  entitled  to  a  cancellation  of  the  evi- 
dences of  the  debt,  and  of  the  writings  which  .constitute  the 
mortgage ;  or,  if  the  debt  and  mortgage  are  not  void,  it  is 
averred  that  the  debt  was  contracted  with  the  understanding 
it  should  be  paid  in  Confederate  treasury-notes ;  and  it  is 
insisted  it  should  now  be  reduced  from  the  nominal  amount, 
to  the  value  of  such  notes  at  the  time  the  debt  became  due 
and  payable,  in  the  present  currency.  An  injunction  against 
the  prosecution  of  pending  actions  of  ejectment  for  the  re- 
covery of  the  mortgaged  premises  is  prayed.  The  com- 
plainant submits  to  abide  the  decree  of  the  court  in  the 
premises,  and  offers  to  pay  whatever  may  be  decreed  to  be 
due  the  appellant. 

It  is  not  now  insisted,  nor  does  it  appear  to  have  been  in- 
sisted before  the  chancellor,  that  the  mortgage  debt  is  void, 
because  its  consideration  was  a  loan  of  Confederate  States 
bonds  ;  nor  that  the  mortgage,  if  one  exists,  should  for  that 
reason  be  cancelled.  That  question  is  put  at  rest,  by  the 
decision  of  this  court,  in  Whitfidd  v.  Riddle,  52  Ala.  467.  Nor 
is  it  insisted  it  is  shown  that  the  debt  was  contracted  with 
an  understanding  that  it  should  be  payable  in  Confederate 
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treasury-notes.  On  the  contrary,  the  evidence  establishes 
there  was  no  such  understanding  or  agreement.  It  would 
seem  to  follow,  necessarily,  that  if  the  bill  was  entertained,  it 
could  be  entertained  only  as  a  bill  to  redeem.  The  chan- 
cellor declined  to  treat  it  as  a  bill  for  redemption,  but  re- 
tained it  as  a  bill  to  have  certain  contracts  between  the 
parties  declared  a  mortgage ;  and  declaring  them  a  mortgage, 
he  perpetually  enjoined  the  appellant  from  maintaining  any 
action  for  the  recovery  of  the  lands,  founded  on  any  other 
title  than  that  of  mortgagee. 

We  cannot  doubt  the  decree  of  the  chancellor  is  erroneous. 
If  we  assume  that  the  relation  of  the  parties  is  that  of  mort- 
gagor and  mortgagee,  and  that  this  relation  is  not  disclosed 
by  the  writings,  but  is  derived  from  parol  evidence  of  the  in- 
tention of  the  parties,  and  the  purposes  for  which  the  writings 
were  executed,  we  do  not  suppose  a  court  of  equity  would 
entertain  jurisdiction,  merely  to  declare  the  true  relation  of 
the  parties,  and  the  operation  and  effect  in  equity  of  the  con- 
tracts and  agreements  into  which  they  have  entered ;  espe- 
cially after  the  mortgage  debt  has  become  due,  and  the  mort- 
gagee is  entitled  to  foreclose,  and  the  equity  of  the  mortga- 
gor is  to  redeem.  It  is  said,  a  court  of  equity  will  not  do 
justice  by  piece-meal,  and  that  it  delights  to  quiet  litigation. 
Hence,  it  is  a  well-defined  principle,  that  if  the  jurisdiction 
of  a  court  of  equity  attaches  for  one  purpose,  it  will  settle  the 
litigation,  without  remitting  the  parties  to  a  court  of  law, 
though,  as  to  some  of  the  matters  involved,  the  remedy  at 
law  may  be  clear  and  adequate.  So,  it  is  a  maxim,  that  he 
who  seeks  equity,  must  offer  to  do  equity,  and  thereby  give 
the  court  jurisdiction  to  decreo  against  him,  and  in  favor  of 
his  adversary,  so  far  as  equity  may  require  it.  Therefore,  a 
bill  by  a  mortgagor,  assailing  the  mortgage  debt  as  usurious, 
must  contain  an  offer  to  pay  the  principal  sum  and  legal  in- 
terest, giving  the  court  jurisdiction  to  decree  that  to  the 
mortgagee,  or  it  is  wanting  in  equity.  So,  if  it  is  insisted  that 
an  absolute  conveyance  is  really  a  security  for  a  debt,  and 
therefore  a  mortgage,  there  must  be  an  offer  to  pay  the  debt, 
or  the  court  will  not  interfere.  If  there  is  such  offer,  the 
court  can  have  the  amount  of  the  debt  ascertained,  decree 
that  the  complainant  redeem  on  its  payment,  or,  if  he  fail  in 
its  payment,  that  the  mortgage  be  foreclosed.  Equal  justice 
is  thereby  measured  out  to  both  parties,  and  the  litigation 
finally  quieted.  If  the  court  assumed  jurisdiction  only  to 
declare  the  conveyance  a  mortgage,  one  suit  would  be  but 
preliminary  to  another,  and  the  litigation  protracted  unnec- 
essarily. If  the  writings  disclose  the  true  character  of  the 
transaction,  there  is  no  necessity  for  a  decree  declaring  their 
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legal  effect ;  and  the  court  should  not  take  jurisdiction,  ex- 
cept for  redemption  or  foreclosure,  unless  cancellation  is 
sought.  If  the  bill  will  not  authorize  a  decree  of  redemption, 
it  should  have  been  dismissed,  as  it  shows  no  ground  for  any 
other  reliet.  We  cannot  perceive  what  relief  it  is  to  the  com- 
plainant, to  declare  that  he  is  a  mortgagor,  and  the  defend- 
ant a  mortgagee.  He  is  liable  to  every  remedy  as  a  mort- 
gagor, that  could  be  pursued  against  him  if  he  was  a  vendee, 
as  the  defendant  insists  ;  and  he  would  have  the  same  rights, 
if  a  vendee,  that  he  would  have  as  mortgagor.  A  further 
decree  would  be  necessary ;  some  relief  consequent  on  the 
declaration  of  his  relation,  or  he  is  not  advanced  in  obtain- 
ing his  rights. 

But,  we  concur  with  the  chancellor,  the  bill  is  not  filed  for 
redemption ;  nor  could  a  decree  be  founded  on  it  that  the 
complainant  be  let  in  to  redeem.  The  averments  of  the  bill 
are  adapted  only  to  a  decree  for  the  cancellation  of  the  mort- 
gage, because  the  debt  is  founded  on  an  illegal  consideration. 
As  a  general  rule,  a  bill  may  be  framed  in  a  double  aspect, 
or  in  the  alternative,  when  either  of  the  aspects  or  alterna- 
tives entitles  the  complainant  to  the  same  relief.  But  we  do 
not  understand  that,  when  a  bill  is  filed  for  a  distinct  pur- 
pose, which  wholly  fails,  whether  on  the  facts  stated,  or  on 
the  proofs,  that  it  can  be  converted  into  a  bill  for  another 
purpose.  Nor  do  we  understand,  that  a  bill  may  aver  either 
one  or  the  other  of  two  alternatives  is  true,  when  they  are 
repugnant  to  and  inconsistent  with  each  other,  and  if  the 
one  is  true,  entitling  the  party  to  relief,  wholly  distinct  from, 
and  repugnant  to  that  which  would  be  granted  if  the  other 
was  true.  Now,  if  the  consideration  of  the  mortgage  debt 
was  illegal,  violative  of  positive  law,  and  offensive  to  public 
policy,  a  court  of  equity  would  not  entertain  a  bill  for  re- 
demption, nor  for  foreclosure.  The  cancellation  of  the  mort- 
gage, as  a  cloud  on  the  title  of  the  mortgagor,  would  be,  per- 
haps, the  only  ground  on  which  the  court  would  intervene. 
Averring  the  illegality  of  the  debt,  and  the  consequent  in- 
A'alidity  of  the  mortgage,  the  appellant  cannot  then  aver  that 
he  may  be  mistaken  in  this,  and  affirm  their  validity,  and 
claim  to  redeem ;  especially  when  there  is  no  averment  of 
ignorance  of  the  facts,  and  of  a  necessity  for  a  discovery! 
Suppose  a  bill  of  this  character  should  be  confessed  by  the 
defendant,  what  relief  would  the  court  grant  ?  which  of  the 
repugnant  and  inconsistent  statements  would  be  adopted? 
The  averments  of  the  bill  not  authorizing  the  specific  relief 
prayed — the  cancellation  of  the  mortgage,  and  of  the  evidences 
of  the  mortgage  debt,  which  was  its  primary  purpose,  and 
the  special  relief  prayed — it  should  have  been  dismissed. 
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Cresy  v.  Beavan,  13  Sim.  353  ;  Shields  v.  Burrow,  17  How.  130. 

We  are  not  sure  that  we  understand  the  decree,  so  far  as 
it  relates  to  the  injunction  of  the  actions  of  ejectment — 
whether  it  was  intended  to  perpetuate,  or  to  dissolve  it,  or 
whether,  limiting  its  operation  to  actions  in  which  the  appel- 
lant asserted  an  absolute,  indefeasible  estate  in  the  lands,  it 
was  perpetuated,  and  dissolved  as  to  actions  in  which  he  as- 
serted that  he  was  a  mortgagee.  If,  as  the  chancellor  sup- 
posed, the  relation  between  the  parties  was  that  of  mortga- 
gor and  mortgagee,  it  is  clearly  settled  in  the  law  of  this 
State,  that,  after  condition  broken,  the  mortgagee  has  three 
remedies,  either  of  which  he  may  pursue ;  and  all  of  which 
he  may  pursue,  until  his  debt  is  satisfied.  1.  He  may  bring 
an  action  at  law  to  recover  the  debt.  2.  He  may  bring  tres- 
pass, or  ejectment,  to  recover  the  possession  of  the  mortgaged 
premises.  3.  He  may,  in  equity,  foreclose  the  equity  of  re- 
demption, and  sell  for  the  payment  of  the  debt. — Duval  v. 
McLoskey,  1  Ala.  708.  These  remedies  he  may  pursue  con- 
currently ;  and  unless  some  peculiar  reason  exists,  a  court  of 
equity  will  not  restrain  him  in  the  pursuit  of  the  one  or  the 
other,  or  compel  him  to  an  election  between  them. — Kerr  on 
Inj.  191.  The  appellant  was  pursuing  but  one  remedy,  to 
which  he  had  a  clear,  legal  right ;  and  there  is  not  a  fact 
averred,  or  apparent  from  the  evidence,  which  justified  inter- 
ference with  him.  If  he  proceeded  at  law  in  ejectment,  it 
must  have  been  on  a  legal  title ;  and  if,  as  the  chancellor 
supposed,  his  title  was  that  of  a  mortgagee,  it  was,  at  law, 
an  absolute,  indefeasible  estate,  after  the  expiration  of  the 
law  day,  and  the  failure  of  the  mortgagor  to  perform  the 
condition.  On  no  other  than  this  legal  title  could  he  main- 
tain ejectment ;  and  if  the  decree  of  the  chancellor,  limiting 
him  to  an  action  of  ejectment  on  the  qualified  title  v  as- the 
chancellor  seems  to  have  supposed  it)  of  a  mortgagee,  has 
any  operation,  it  is  an  inhibition  of  an  action  of  ejectment, 
and  an  unwarranted  deprivation  of  a  legal  remedy.  A  court 
of  equity  never  interferes  with  the  mortgagee,  pursuing  his 
legal  remedies,  except  on  terms  which  compel  the  mortgagor 
to  do  equity,  and,  on  his  offer  to  do  equity,  perform  the  condi- 
tion which  he  has  broken. —  Gliddon  v.  Andrew's,  14  Ala.  733; 
iriUiams  v.  Troy,  39  Ala.  118.  This,  it  is  evident,  it  was  not 
the  purpose  of  the  appellee  to  do ;  and  the  injunction  was  the 
instrumentality  he  was  employing,  to  delay,  if  not  to  avoid 
performance,  and  to  prevent  the  appellant  from  obtaining 
the  rights  to  which  he  is  entitled  in  law  and  in  equity.  The 
injunction  ought  never  to  have  been  granted,  and  should  have 
been  unqualifiedly  dissolved. 

We  have  thus*  far  considered  the  case,  as  if  the  parties 
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stood  in  the  relation  of  mortgagor  and  mortgagee.  But  that 
is  not  their  relation.  A  mortgage  is  defined  by  Chancellor 
Kent  as  "  the  conveyance  of  an  estate,  by  way  of  pledge  for 
the  security  of  a  debt,  and  to  become  void  on  payment  of  it. 
The  legal  ownership  is  vested  in  the  creditor  ;  but,  in  equity, 
the  mortgagor  remains  the  actual  owner,  until  he  is  debarred 
by  his  own  default,  or  by  judicial  decree." — 4  Kent,  151. 
Again,  he  says,  "  The  condition,  upon  which  the  land  is  con- 
veyed, is  usually  inserted  in  the  deed  of  conveyance  ;  but  the 
defeasance  may  be  contained  in  a  separate  instrument ;  and 
if  the  deed  be  absolute  in  the  first  instance,  and  the  defea- 
sance be  executed  subsequently,  it  will  relate  back  to  the 
date  of  the  principal  deed,  and  connect  itself  with  it,  so  as 
to  render  it  a  security  in  the  nature  of  a  mortgage.  The  es- 
sence of  the  defeasance  is,  that  it  defeats  the  principal  deed, 
and  makes  it  void,  if  the  condition  be  performed."— 4  Kent, 
157.  If  the  mortgagor  performs  the  condition  of  the  mort- 
gage, according  to  its  terms,  whether  the  condition  is  inserted 
in  the  conveyance  made  by  him,  or  is  contained  in  a  separate 
instrument,  and  therefore  called  a  defeasance,  the  estate  of 
the  mortgagee  is  defeated,  and  the  mortgagor  is  in  as  of  his 
original  estate.— 2  Wash.  Eeal  Prop.  152  ;  4  Kent,  173.  The 
only  difference  between  a  condition  and  a  defeasance  is,  that 
the  one  is  inserted  in  the  deed  itself,  and  the  other  is  the 
expression  of  the  condition  in  a  separate  instrument.  The 
legal  effect  and  operation  of  each  is  the  same,  when  per- 
formed, discharging  and  disincumbering  the  estate  of  the 
grantor, — 2  Black.  342 ;  Erskine  v.  Townsend,  2  Mass.  497  ; 
Watldns  v,  Gregory^  6  Blackford,  114 ;  %d  Ward  Bank  v.  Up- 
mann,  2  Wis.  499.  It  results,  therefore,  that  if  the  condition 
is  expressed  in  the  conveyance,  it  must  be  reserved  to  the 
grantor  ;  or  if  in  a  separate  instrument,  that  it  must  be  be- 
tween grantor  and  grantee — they  must  be  the  parties  to  it, 
and  the  benefit  of  performance  must  enure  to  the  grantor. 
Otherwise,  it  cannot  have  the  effect  and  operation  which  is 
an  indispensable  attribute  of  a  mortgage — defeating,  render- 
ing void,  the  conveyance  of  the  mortgagor,  and  restoring 
him  on  performance  at  the  time  appointed  to  his  original 
estate. 

Now,  in  the  case  before  us,  if  Ashurst  had  paid  each  of 
his  notes  to  Micou,  the  estate  created  by  Thompson  would 
not  have  been  defeated ;  it  would  not  have  ceased  according 
to  any  term  of  its  creation,  nor  would  Thompson  have  been 
in  as  of  his  original  estate.  Such  results  were  not  in  con- 
templation of  the  parties,  and  are  inconsistent  with  their 
purposes.  Thompson  completely  divested  himself  of  all 
estate  in  the  lands  by  the  conveyance  to  Micou,  which  is  ab' 
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solute  and  indefeasible,  and  was  so  intended.  The  convey- 
ance was  made  at  the  request  of  Ashurst,  and  by  him  ac- 
cepted as  a  full  compliance  of  the  duties  and  obligations  im- 
posed on  Thompson,  by  the  contract  between  them.  Micou, 
doubtless,  holds  the  lands  in  trust  for  Ashurst ;  and  when 
Ashurst  shall  perform  the  contract  on  his  part,  he  can  com- 
pel the  execution  of  the  trust.  But  this  trust  bears  no  other 
resemblance  to  a  mortgage,  than  that  its  execution,  or  the 
right  to  its  execution,  depends  on  the  payment  of  money, 
which  is  usually  the  condition  the  performance  of  which  de- 
feats a  mortgage.  In  no  other  respect  do  they  bear  a  resem- 
blance. Such  contracts  between  the  purchasers  of  real  es- 
tate, and  others  having  some  prior  estate  or  interest,  are  not 
of  infrequent  occurrence,  and  we  are  not  aware  they  have 
ever  been  held  to  constitute  a  mortgage.  The  condition, 
which  gives  to  a  conveyance  the  character  of  a  mortgage,  is 
matter  of  agreement  between  the  grantor  and  grantee,  and 
is  reserved  for  the  benefit  of  the  grantor.  If  there  is  no 
agreement  between  them,  and  no  condition,  on  which  the 
conveyance  is  defeasible,  whatever  may  be  the  trust  with 
which  the  estate  of  the  grantee  is  charged  in  favor  of  others, 
not  parties  to  the  conveyance,  it  is  not  a  mortgage. — Shaw 
v.  Erskine,43  Me.  371 ;  Flagg  v.  Mann,  14  Pick.  467 ;  Warren 
v.  Lewis,  53  Me.  463 ;  Low  v.  Henry,  9  Cal.  538 ;  Fowler  v. 
Hice,  27  Pick.  100;  Stephenson  v.  Thompson,  13  111.  186.  We 
are,  therefore,  of  the  opinion,  the  chancellor  was  in  error  in 
declaring  that  Ashurst  was  a  mortgagor,  and  Micou  a  mort- 
gagee of  the  lands. 

The  true  relation  of  the  parties  is  that  of  vendor  and  ven- 
dee, the  vendor  retaining  title  as  a  security  for  the  payment 
of  the  purchase-money.  The  vendor  is  a  trustee  of  the  title, 
for  the  vendee  ;  and  the  vendee,  of  the  purchase-money,  for 
the  vendor.  The  law  annexes  many  of  the  incidents  of  a 
mortgage  to  this  relation.  The  vendee  is  entitled  to  posses- 
sion, free  from  all  liability  to  account  for  rents  and  profits, 
until  the  vendor  ejects  him.  The  vendor  may  proceed  by 
bill  in  equity  to  enforce  the  lien  given  him  by  law,  for  the 
payment  of  the  purchase-money.  He  may  sue  in  ejectment 
for  the  recovery  of  possession  of  the  lands,  and  may  sue  at 
law  for  the  recovery  of  the  purchase-money.  These  reme- 
dies he  may  pursue  concurrently,  as  a  mortgagee  may  ;  and 
a  court  of  equity,  in  the  absence  of  some  evidence  of  fraud 
or  oppression,  or  of  some  fact  rendering  it  inequitable,  will 
not  restrain  him  from  pursuing  them  all  at  the  same  time. 
K>Vij  L:  I'ot/ne,  18  Ala.  371 ;  Conner  v.  Banks,  Ib.  42;  Haley 
v.  Bennett,  5  Porter,  472 ;  Kerr  on  Inj.  191. 

It  may  seem  that,  practically,  it  is  of  but  little  importance, 
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whether  the  parties  are  mortgagor  and  mortgagee,  or  vendor 
and  vendee.  Yet,  this  would  be  a  very  narrow  and  superfi- 
cial view  of  the  subject.  Apart  from  tho  fact  that  the  mort- 
gagor can  maintain  no  action  at  law  against  the  mortgagee, 
and  can  maintain  no  bill  in  equity  except  for  redemption,  the 
relations  are  wholly  distinct.  If  the  vendee  makes  punctual 
payment  of  the  purchase-money,  and  the  vendor  refuses  to 
convey,  he  may  file  a  bill  for  specific  performance  of  the  con- 
tract of  purchase ;  or,  if  he  has  a  bond  for  conveyance  of 
the  title,  he  may  sue  at  law  to  recover  damages  for  its  breach. 
Haynes  v.  Farley,  4  Port.  528.  If  a  mortgage  debt  is  founded 
on  an  illegal  consideration,  a  court  of  equity  will  not  fore- 
close it,  and  would  restrain  the  mortgagee  from  proceeding 
in  ejectment  at  law  for  recovery  of  possession.  If  a  vendor 
was  pursuing  an  action  of  ejectment  at  law  against  the  ven- 
dee, a  court  of  equity  would  not  interfere  to  enjoin  him,  un- 
less the  vendee  offered  to  perform  the  contract  of  purchase, 
"Without  extending  this  opinion,  we  may  say  that,  while  it  is 
certainly  true  that  a  vendor,  retaining  title  as  a  security  for 
the  payment  of  the  purchase-money,  has  a  lien,  to  which  a 
court  of  equity  attaches  many  of  the  incidents  of  a  mort- 
gage, the  parties  are  not  mortgagor  and  mortgagee,  but  ven- 
dor and  vendee,  and  the  two  relations  cannot  be  confounded. 
The  decree  of  the  chancellor  is  reversed ;  and  this  court, 
proceeding  to  render  the  decree  he  ought  to  have  rendered, 
doth  order,  adjudge,  and  decree,  that  the  injunction  granted 
in  this  cause  be  dissolved ;  and  it  is  further  ordered,  ad- 
judged, and  decreed,  that  complainant's  bill  be  and  stand  dis- 
missed out  of  the  Chancery  Court,  and  that  he  pay  the  costs 
in  this  court  and  in  the  Chancery  Court. 


Chapman  «?.  Lee's  Adm'r. 

Action  by  Vendor,  for  Purchase-Money  of  Lands. 

1.  When  purchaser  must  pay  for  lands,  notimthstanding  defect  in  tille. — When 
a  large  tract  of  land  is  sold  at  a  specified  price  per  acre,  for  cash  or  its  equiv- 
alent, the  numbers  aud  quantity  of  each  parcel  being  described  in  the  written 
contract  and  deed ;  with  an  express  stipulation  that,  on  a  survey  within  a  spec- 
ified time,  at  the  instance  of  either  party,  any  mistake  in  the  quantity  or 
description  of  the  land  is  to  be  corrected,  and  the  payment  re-adjusted  accord- 
ingly; the  purchaser  cannot  be  compelled  to  pay  for  a  fractional  lot,  which 
was  not  mentioned  in  the  contract  or  conveyance,  and  to  which  the  vendor 
shows  no  title,  except  a  claim  of  possession  long  enough  to  perfect  a  title  under 
the  statute  of  limitations;  but,  if  he  actually  received  possession  of  the  Jot 
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under  the  contract,  and  continues  to  hold  it,  he  cannot  refuse  to  pay  for  it  on 
account  of  the  defective  title. 

2.  Tender  of  deed,  and  abstract  of  title. — It  is  the  duty  of  the  purchaser  to 
prepare  a  deed,  and  tender  it  to  the  vendor  to  be  executed;  and  it  is  the  duty 
of  the  vendor,  when  required,  to  furnish  to  the  purchaser  an  abstract  of  the 
title. 

ij.  Plea  of  tender. — A  plea  of  tender  before  suit  brought,  accompanied  with 
the  payment  of  money  into  court,  must  include  interest  up  to  the  time  ot  the 
payment,  or  show  a  legal  reason  why  it  should  not  be  included. 

APPEAL  from  the  Circuit  Court  of  Sumter. 

Tried  before  the  Hon.  LUTHER  K  SMITH. 

This  action  was  brought  by  Reuben  Chapman,  against  the 
personal  representative  of  Mrs.  Susan  It.  Lee,  deceased,  to 
recover  the  sum  of  $1.071.40,  with  interest  thereon  from  the 
1st  day  of  January,  1859,  the  alleged  unpaid  balance  of  the 
purchase-money  for  a  tract  of  land  sold  and  conveyed  by  the 
plaintiff  to  Mrs.  Lee  in  her  life-time ;  and  was  commenced  on 
the  9th  September,  1865.  The  case  was  before  this  court,  on 
a  former  appeal,  at  its  January  term,  1872,  when  the  judg- 
ment of  the  lower  court  was  reversed,  and  the  cause  remanded, 
as  shown  by  the  report  in  47  Ala.  143-56,  where  the  plead- 
ings are  set  out  in  full. 

The  contract  between  the  parties  was  in  the  following  words : 
"This  contract,  made  and  entered  into  this  23d  day  of  Decem- 
ber, A.  D.  1858,  between  Reuben  Chapman,  of  Madison  county, 
of  the  first  part,  and  John  R.  Lee,  of  Sumter  county,  of  the 
second  part,  witnesseth :  That  the  party  of  the  first  part 
has  this  day  bargained  and  sold  to  the  party  of  the  second 
part  all  his  lands  lying  and  being  in  township  number 
eighteen  (18),  range  number  two  (2),  west,  in  the  said  county 
of  Sumter,  supposed  to  be  known  according  to  United  States 
surveys,  and  to  contain  the  quantity  as  follows,  to-wit," 
specifying  the  legal  subdivisions,  and  the  quantity  contained 
in  each.  "All  of  the  said  lands  the  said  party  of  the  second 
part  buys,  and  agrees  to  pay  to  the  party  of  the  first  part 
therefor  at  the  rate  of  twenty  dollars  per  acre,  all  considered 
as  cash  on  the  1st  day  of  January  next,  1859 ;  but  the  said 
party  of  the  second  part  proposes,  and  the  party  of  the  first 

§art  agrees  to  receive  one-half  of  the  sum  in  a  draft  of  this 
ate,  drawn  by  the  party  of  the  second  part  as  the  agent  of 
his  mother,  Susan  Lee  (for  whose  benefit  this  contract  is 
made,  and  to  whom  the  party  of  the  second  part  is  to  make 
a  warranty  deed  for  all  the  lands  hereby  sold,  with  the  full 
relinquishment  of  the  dower  of  the  wife  of  the  party  of  the  first 
part),  on  the  house  of  Gary,  Maggard  &  Co.,  of  Mobile,  pay- 
able on  the  1st  day  of  January  next,  at  their  business  house 
in  Mobile,  and  accepted  by  them  ;  and  for  the  balance  of  the 
said  sum,  the  said  party  of  the  second  part  agrees  as  before 
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stated — draws  and  delivers  to  the  party  of  the  first  part  his 
drafts  on  said  liouse,  one  for  one-half  of  the  balance,  with 
one  year's  interest  on  the  whole,  falling  due  on  1st  January, 
1860,  and  the  other  for  the  balance,  according  to  the  esti- 
mated quantity  of  land  as  herein  stated,  with  interest  thereon 
for  one  year,  to  fall  due  on  1st  January,  1861.  It  is  under- 
stood by  the  parties  to  this  contract,  that  either  party  may, 
at  any  time  within  two  years,  have  the  lands  surveyed  by  a 
legal  officer ;  and  that  the  amount  to  be  paid  will  be  esti- 
mated accordingly,  and  the  sum  to  be  adjusted  as  on  the  1st 
January,  1859.  If  the  party  of  the  first  part,  with  his  wife's 
relinquishment  of  dower,  as  is  requested  by  the  party  of 
the  second  part,  executes  his  absolute  deed  for  said  lands 
herein  described,  before  the  expiration  of  the  two  years,  it 
shall  contain  a  covenant  authorizing  a  survey  of  said  lands, 
and  correcting  the  numbers,  description,  and  quantity  ;  as  it 
is  understood  that  this  contract  is  for  the  sale  and  purchase 
of  all  the  lands  said  party  of  the  first  part  holds  in  the  said 
township,  lying  on  the  east  .side  of  Sucarnatchie.  It  is  un- 
derstood, that  the  legal  fees  for  the  survey  shall  be  equally 
divided  between  the  contracting  parties.  It  is  understood, 
also,  that  possession  of  the  said  land  will  be  given  on  the 
1st  day  of  January  next." 

"Attest :     G.  B.  Saunders.  "R.  CHAPMAN  (L.  s.) 

"JOHN  R.  LEE,  agent 

for  Susan  Lee." 

Afterwards,  on  the  same  day,  Chapman  and  his  wife  exe- 
cuted and  delivered  to  Mrs.  Lee  a  deed  for  the  lands,  with 
full  covenants  of  warranty,  describing  them  as  they  were  de- 
scribed in  the  above  contract ;  which,  it  was  declared,  "  is 
made  a  part  of  this  deed,  and  the  intention  in  making  this 
deed  is  that  it  shall  conform  in  all  respects  to  said  contract." 
In  the  autumn  of  1860,  after  notice  to  Mrs.  Lee's  agent, 
Chapman  had  a  survey  of  the  lands  made  by  W.  E.  Chiles, 
the  county  surveyor  of  Sumter.  On  this  survey,  it  was  as- 
certained, that  the  lands  specified  and  described  in  the  deed 
and  contract  contained  six  acres  more  than  they  were  therein 
estimated  to  contain  ;  and  another  small  tract,  described  as 
"fractional  lot  C"  in  section  twenty-three  (23),  which  was  not 
specified  in  either  the  deed  or  the  contract,  was  found  to 
contain  forty-seven  acres  and  57-100.  Contending  that  this 
tract  was  embraced  in  the  contract,  and  that  possession  of  it 
passed  under  the  contract,  Chapman  brought  the  suit  to  re- 
cover the  price  of  this  tract  and  the  additional  six  acres,  at 
$20  per  acre,  with  interest,  and  half  the  cost  of  the  survey. 
The  material  facts  proved  on  the  second  trial,  in  reference  to 
this  particular  tract  and  the  survey,  seem  to  be  stated  in  the 
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opinion  of  the  court.  The  transcript  having  been  lost,  the 
reporter  is  not  able  to  make  an  additional  statement  of  the 
facts  ;  nor  can  he  set  out  the  several  rulings  and  charges  of 
the  court  to  which  exceptions  were  reserved  by  the  plaintiff 
below,  and  which  are  here  presented  for  revision. 

WATTS  &  WATTS,  with  B.  H.  SMITH,  and  THOS.  COBBS,  for 
appellant. 

SNEDICOE  &  COCKRELL,  with  THOS.  B.  WETMOBE,  contt  a. 

MANNING,  J. — The  conveyance  stipulated  for  in  the  con- 
tract, and  executed  afterwards  on  the  same  day  the  contract 
was  made,  describes  all  the  parcels  of  land  which  the  grantor 
professed  or  intended  then  to  convey.  They  were  the  same 
as  those  described  in  the  contract.  But  neither  in  it,  nor  in 
the  deed,  was  "fraction  C  of  section  23"  mentioned  as  a  part 
of  the  property  sold  ;  nor  is  any  muniment  of  title  produced 
to  show  that  it  belonged  to  Chapman.  Indeed,  it  does  not 
appear  to  be  known  by  the  parties  to  this  suit,  what  person 
is,  by  conveyance,  paper  title,  or  inheritance,  the  true  owner 
of  this  fraction.  In  the  fall  of  1860,  when  the  survey  was 
made,  it  was  unoccupied,  and  seemed  to  have  been  so  sev- 
eral years ;  there  was  no  fence  then  upon  it ;  and  only  a 
small  portion  of  it,  about  six  acres,  appeared  to  have  ever 
been  cleared  and  cultivated.  Lying  beside  the  lands  sold  by 
Chapman  to  Mrs.  Lee,  a  part  of  it  seems,  before  that  sale,  to 
have  been  sometimes  cultivated  by  him,  and  sometimes  by 
others.  The  witness,  Elliott,  testifies  that  he  lived  on,  and 
cultivated  a  few  acres  thereof,  in  1858,  the  year  of  the  sale ; 
and  afterwards,  though  not  until  some  years  afterwards,  Mrs. 
Lee,  or  some  of  her  family,  occupied  and  used  a  part  of  the 
land.  But  it  was  not  represented  or  sold  as  a  part  of  her 
estate,  when,  after  her  death,  the  other  contiguous  lands  were 
sold  by  the  administrator,  under  the  order  of  the  Probate 
Court,  upon  his  petition.  Nor  was  she,  nor  any  one  on  her 
behalf,  present  at  the  survey  made  by  Chiles  in  the  autumn 
of  1860;  when  he  hesitatingly  made  a  partial  survey  of 
"fraction  C,"  at  the  instance  of  one  of  the  witnesses,  who  was 
present  as  the  agent  of  Mr.  Chapman,  and  represented  that 
it  was  a  part  of  the  land  the  latter  had  sold  to  Mrs.  Lee. 
Nor  did  the  surveyor  mark  it,  as  he  marked  the  other  parcels 
surveyed,  with  Mr.  Chapman's  name,  on  the  map  he  made  on 
that  occasion. 

Not  being  mentioned  in  the  contract,  nor  conveyed  by  the 
deed,  as  Mr.  Chapman's,  "  fraction  C  "  can  not  be  made  the 
subject  of  a  charge  against  Mrs.  Lee's  administrator,  unless 
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it  be  shown  that  it  was  Chapman's  land  when  the  contract 
was  entered  into,  and  is  thus  brought  within  the  general 
description  of  the  lands  held  by  him  in  township  eighteen, 
range  two,  west,  east  of  the  Sucarnatchie  river.  Ordinarily, 
title  to  land  must  be  authenticated  by  a  deed,  will,  or  some 
other  written  evidence  of  it,  from  one  who  has  title,  to  the 
vendor,  or  to  an  ancestor,  or  other  person  from  whom  it 
comes  to  the  vendor  by  descent ;  that  is,  by  an  instrument  of 
which  an  abstract  may  be  set  forth  in  the  vendor's  abstract 
of  title.  I  do  not  know  of  any  case,  in  which  a  purchaser  of 
land,  by  an  executory  contract,  in  no  part  executed  on  either 
side,  and  without  any  stipulation  to  that  effect,  has  been  held 
bound  to  take  a  parcel,  which,  without  any  color  of  title  to 
it,  the  vendor  claimed  to  have  had  in  his  possession  long 
enough  to  have  acquired,  by  the  statute  of  limitations,  a  right 
to  hold  and  convey  it  as  his  own.  Of  course,  if  the  parties 
contracted  for  the  sale  and  purchase  of  land  so  held,  and  the 
purchaser  received  as  such  possession  of  it  from  the  seller, 
he  would  be  bound  by  his  agreement. 

"  Most  generally,"  said  this  court,  in  Cullum  v.  Br.  Bank 
of  -Mobile,  4  Ala.  p.  28,  "  the  inducement  of  a  purchaser,  in 
treating  for  the  acquisition  of  land,  is  to  become  its  owner. 
We  do  not  mean  to  assert  that  one  person  may  not  legally 
contract  with  another,  who  has  merely  the  possession  of  the 
land,  although  his  title  to  it  may  be  known  to  be  imperfect, 
or  even  bad;  but  our  intention  is  to  show  what  are  the  prima 
facie  intendments,  springing  out  of  contracts  for  the  purchase 
of  land,  when  there  are  no  stipulations  between  the  parties 
with  reference  to  the  title.  *  *  *  A  similar  rule  obtains 
in  the  courts  of  law,  where  all  titles,  as  between  the  vendor 
and  purchaser,  are  declared  either  good  or  bad,  according  as 
their  merits  may  be ;  for  there  is  no  middle  term  to  designate 
a  defective  title"  (Itomlly  v,  James,  6  Taunt.  263) ;  "and  every 
title,  to  be  marketable,  must  be  good  in  equity,  as  well  as  at 
la,w"—Maberly  v.  Bobbins,  5  Taunt.  625.  "  The  right  to  a 
good  title,"  said  Sir  William  Grant,  in  Ogilvie  v.  Foljambe  (3. 
Meriv.  33),  "is  a  right,  not  growing  out  of  the  agreement  of 
the  parties,  but  which  is  given  by  law.  The  purchaser  in- 
sists on  having  a  good  title ;  not  because  it  is  stipulated  for, 
but  on  the  general  right  of  a  purchaser  to  require  it."  And 
in  Addison  on  Contracts,  it  is  said  :  "An  agreement  to  make 
out  a  good  title  is  implied  from  every  contract  for  the  sale  of 
realty,  and  a  purchaser  is  not  bound  to  accept  a  doubtful 
title." — Vol.  2,  §  513,  of  Morgan's  Amer.  Ed.  See,  also,  Dearth 
v.  Williamson,  2  Serg.  &  R.  498 ;  Sonler  v.  Drake,  5  B.  & 
Adolph.  992 ;  Dick  v.  Donald,  1  Bligh,  N.  S.  655. 

The  purchaser,  then,  having  the  right  to  require  a  good 
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title,  and  not  being  bound  to  accept  a  doubtful  one,  can  he 
be  compelled  to  accept  and  pay  for  land  which  the  seller 
claims  to  own  only  by  having  had  possession  of  it  himself  for 
the  time  prescribed  by  the  statute  of  limitations  as  a  bar  to 
a  suit  to  recover  it,  against  him  ?  Apart  from  any  scruples 
of  conscience,  which  a  buyer  might  be  supposed  to  entertain 
against  keeping  the  true  owner  out  of  his  property,  upon  such 
a  title,  how  is  its  validity  to  be  established  against  the  true 
owner?  Only  by  the  oral  evidence  of  witnesses,  who  may 
die,  or  move  away,  or  whose  memories  may  fail.  And  what 
are  the  facts  that  must  be  established  by  such  evidence  ? 
Mr.  Washburn  says :  "  Inasmuch  as  the  title  of  the  true 
owner  may,  by  the  application  of  this  statute,  be  often  divest- 
ed by  the  wrongful  act  of  another,  the  law  is  stringent  in 
requiring  clear  proof  of  the  requisite  facts.  There  must  be, 
jirst,  an  actual  occupancy ;  clear,  definite,  positive,  and  noto- 
rious. Second,  it  must  be  continued,  adverse,  and  exclusive, 
during  the  whole  period  prescribed  by  the  statute.  Third,  it 
must  be  with  an  intention  to  claim  title  to  the  land  occupied. 
*  *  *  If,  therefore,  the  intention  is  wanting,  of  claiming 
against  the  true  owner,  the  po'ssession  *  *  *  will  not  be 
adverse,  nor,  however  long  continued,  bar  the  owner's  right 
of  entry."  Moreover,  if  the  possession  of  the  tenant  can  not 
be  referred  to  "  some  written  instrument,  like  a  deed,  levy  of 
execution,  decree  of  court,  or  the  like,  in  which  the  parcel  in 
question  is  described  by  metes  and  bounds,"  *  * 
the  possession  reaches  no  further  than  there  is  a  pedis  pos- 
sessio :  an  actual  occupation  by  some  defined,  certain  limits, 
indicated  by  a  substantial  enclosure,  or  something  of  a  like 
notorious  character.  Every  element  which  goes  to  make  a 
possession  adverse  must  concur,  or  it  will  not  confer  a  title. 
And  if,  in  the  language  of  the  court  of  Pennsylvania,  "  there 
be  one  element  more  distinctly  material  than  another,  in 
conferring  title,  where  all  requisites  are  so,  it  is  the  existence 
of  a  continuous  adverse  possession,  for  the  time  prescribed 
by  law.  An  actual  interruption  of  the  possession  is  fatal  to 
the  claim  under  it." — Washburn's  Law  of  Keal  Property,  3d 
vol.,  3d  ed.,  123-^r. 

Now,  applying  these  principles  to  the  case  in  hand,  what 
certainty  could  there  be,  if  the  true  owner  of  "  fraction  C " 
had  sued  for  it,  on  the  first  of  January,  1859,  or  at  any  time 
afterwards,  that  witnesses  could  have  been  found  and  pro- 
duced, able  and  willing  to  prove  al.1  the  conditions  mentioned 
by  Mr.  Washburn,  which  were  essential  to  establish  title  in 
Chapman  ?  The  fact  that  he  had  not  included  it  in  the  c6n- 
tract  or  deed,  would  tend  to  show  he  did  not  then  claim  it. 
For,  if  he  had  taken  and  kept  possession  of  this  land,  so  long 
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a  time,  with  the  intent  to  invest  himself  in  this  manner  with 
the  title,  and  to  hold  it  against  the  true  owner,  it  would  seem 
that  the  consciousness  of  this  would  have  prevented  him  from 
forgetting  to  include  "fraction  C"  in  those  writings,  or  from 
omitting  it  out  of  the  settlement,  at  a  time  when  he  was  sell- 
ing out  all  his  lands  in  that  locality,  and  computing  the 
amount  he  was  to  receive  for  them.  In  the  face  of  this  fact, 
such  an  intent,  if  it  existed,  could  hardly  have  been  proved, 
in  the  event  of  Mr.  Chapman's  death,  by  any  body.  How, 
then,  under  the  rules  of  law  we  have  referred  to,  could  a  pur- 
chaser be  made  to  accept  so  doubtful  a  title  ?  In  a  similar 
case,  but  stronger  than  the  present,  where  the  question  was, 
whether  a  purchaser  in  possession  was  bound  to  accept  and 
pay  for  a  title,  known  by  him,  when  the  contract  was  entered 
into,  to  be  dependent,  in  part  at  least,  on  a  tax-deed,  the 
Supreme  Court  of  Pennsylvania  said :  "  Sales  for  taxes  have 
been  seldom  so  conducted  as  to  give  a  good  title  to  the  pur- 
chaser. It  would,  therefore,  require  clear  expressions  in  the 
articles  of  agreement,  to  induce  the  conclusion  that  three 
dollars  and  seventy-five  cents  an  acre  was  meant  to  be  given 
for  no  more  than  the  title  unde'r  the  sale  for  taxes." — Dearth 
v.  Williamson,  2  Serg.  &  R.  500.  A  like  observation  would 
be  pertinent,  and  could  be  made  with  much  more  force,  of  a 
title  by  the  statute  of  limitations,  in  a  case  like  the  present. 
There  are  numerous  decisions  of  this  court,  holding  that 
a  purchaser  of  land,  who  has  received,  and  is  in  possession 
of  it  as  such,  can  not,  when  he  is  sued  upon  his  notes  given 
for  the  purchase-money,  effectually  defend  himself  against 
them,  by  setting  up  that  the  vendor  had  not  a  good  title. 
He  can  not  avoid  the  obligations  of  his  contract,  and  con- 
tinue to  enjoy  its  benefits.  Whether  those  decisions  are 
applicable  to  the  present  cause,  will  depend  upon  the  result 
of  the  inquiry,  whether  "fraction  C"  was  included  among 
the  parcels  of  land  sold  by  Chapman  to  Mrs.  Lee;  and 
whether  or  not  he  delivered  possession  of  it  to  her,  and  she 
received  it,  as  purchaser  from  him  ?  If  Mr.  Chapman  occu- 
pied some  part  of  it,  only  as  the  vacant  land  of  some  un- 
known owner,  lying  conveniently  by  his  own,  and  merely 
withdrew  from  it,  when  he  transferred  the  possession  of  the 
main  tract  he  had  sold  to  Mrs.  Lee ;  and  she  afterwards,  the 
land  being  vacant,  took  possession  of  and  occupied  it,  she 
would  not,  when  sued  upon  the  contract  set  up  in  this  action, 
be  precluded  from  denying  Chapman's  title.  It  will  be  for 
the  jury,  under  proper  charges  from  the  court,  to  determine 
whether  Chapman  delivered  possession  of  "fraction  C"  to 
Mrs.  Lee,  as  purchaser  thereof  from  him,  and  she  so  accepted 
and  held  it. 
VOL.  LV. 
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2.  Ever  since  the  decision  in    Wade  v.  Killougli  (5  S.  & 
Por.  450),  it  has  been  held  to  be  the  duty  of  the  purchaser 
of  land,  in  this  State,  to.  prepare  and  tender  to  the  vendor 
the  conveyance  to  be  executed  by  the  latter.     But  it  is  in- 
cumbent on  him  to  furnish,  when  required,  an  abstract  of 
his  title  to  the  buyer.     Examining  the  instructions  given  by 
the  court  to  the  jury,  and  excepted  to,  on  behalf  of  defendant, 
it  will  be  perceived  that  it  erred  in  those  numbered  2, 3,  and 
4,  respectively,  in  which  they  were  informed  that  plaintiff 
must  have  made  or  tendered  a  deed  of  fraction  C,  as  a  con- 
dition precedent  to  his  right  to  recover  in  this  action. 

3.  The  court  erred,  also,  in  overruling  the  demurrer  to  the 
plea  of  tender,  filed  on  the  13th  of  April,  1874.     The  action 
had  then  been  pending  many  years ;  and  the  plea  averring 
that,  before  it  was  brought,  Mrs.  Lee  had  tendered  to  plain- 
tiff "the  amount  due  to  him,  to-wit :  one  hundred  and  sev- 
enty-two and  50-100  dollars,"  further  sets  forth  that  defend- 
ant then  brought  and  tendered  the  same  sum  in  court,  with- 
out  the  interest  that   had  in  the  meantime  accrued,   and 
without  showing  any  legal  reason  why  the  interest  should 
not  be  included.     The  plea  w'as  not  an  answer  to  the  com- 
plaint, and  the  demurrer  to  it  should  have  been  sustained. 

There  was  no  error  in  the  refusal  of  the  court  to  grant  the 
motion  of  plaintiff,  to  relieve  him  from,  and  charge  defendant 
with,  the  costs,  $58.85,  which  plaintiff  had  been  required  to 
pay  in  1869,  as  a  condition  for  leave  to  file  an  amended  com- 
plaint. Nothing  occurring  after  that  time,  entitled  the  mover 
to  the  order  prayed  for. 

In  some  of  the  charges  given  at  the  request  of  appellant, 
which  are  set  out  in  the  record,  there  are  errors,  which,  of 
course,  could  not  be  assigned  on  his  appeal;  and  cannot, 
therefore,  now  be  corrected.  What  we  have  said  above,  will 
enable  the  circuit  judge  to  avoid  them  hereafter.  It  is  un- 
necessary to  notice  any  of  the  other  questions,  as  they  prob- 
ably will  not  arise  again. 

Let  the  judgment  be  reversed,  and  the  cause  be  remanded. 

BHICKELL,  C.  J.,  not  sitting,  having  been  of  counsel. 
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Carlin  v.  Jones  et  al. 

Bill  in  Equity  for  Redemption,  by  Purchaser  from  Mortgagor. 

1.  When  equity  of  bill  will  not  be  considered  on  error. — On  appeal  by  the  com- 
plainant in  a  chancery  cause,  from  a  final  decree  in  his  favor,  this  court  will 
not,  at  the  instance  of  the  appellee,   with  a  view  to  applying  the  doctrine  of 
error  without  injury,  consider  the  question  whether  the  bill  contains  equity. 

2.  Tender. — In  the  averment  of  a  tender,  or  excuse  for  not  making  a  tender 
in  person,  the  court  holds  the  bill  in  this  case  sufficient,  under  the  rule  de- 

,  clared  in  Spoor  v.  Phillips,  27  Ala.  193  ;  and  declares  Daughdrill  v.  Sweeny,  41 
Ala.  310,  which  held  that  the  tender  must  be  accompanied  with  the  payment 
of  the  money  into  court,  overruled  by  McGtdre  v.  Van  Pelt,  at  present  term. 

3.  Who  may  redeem  under  statute. — As  to  the  statutory  right  to  redeem  lands 
sold  under  a  power  in  a  mortgage  (Rev.  Code,   §§  2509-21),  by  a  purchaser 
from  the  mortgagor  after  the  sale,  the  court  declined  to  consider  the  question, 
but  cited  several  cases  from  the  Tennessee  and  Massachusetts  Reports,  saying 
"These  decisions  place  a  liberal  construction  on  statutes  which  allow  redemp- 
tion of  lands  sold  under  execution,  mortgages,"  &c. 

4.  Parties  to  suit  for  redemption  ;  who  may  intervene. — A  subsequent  incum- 
brancer,  or  sub-purchaser  from  the  mortgagee,  whose  rights  accrue  pending  a 
suit  for  redemption  by  a  purchaser  from  the  mortgagor,  may  intervene  by  pe- 
tition, and  be  made  a  party  to  the  suit,  in  order  that  he  may  assert  his  rights 
by  a  cross  bill. 

5.  Rents  and  profits ;  taxes;  interest  on  money  tendered. — If  the  mortgagor, 
or  his  assignee,  makes  a  proper  tender,  and  it  is  refused,  he  will  be  entitled  to 
.recover  rents  from  the  time  of  the  tender  and  refusal,  although  he  does  not 

pay  the  money  into  court  on  the  filing  of  his  bill;  and  the  defendants  will  be 
allowed  a  credit  for  all  taxes  paid,  with  interest  thereon,  while  the  complain- 
ant will  be  charged  with  interest  on  the  money  tendered. 

APPEAL  from  the  Chancery  Court  of  Marengo. 

Heard  before  the  Hon.  A.  W.  DILLARD. 

The  bill  in  this  case  was  filed  on  the  28th  February,  1870, 
by  Lewis  C.  Carlin,  against  Maria  S.  Jones  and  her  husband, 
"William  B.  Jones ;  and  sought  a  redemption  of  a  certain 
tract  of  land,  of  which  the  defendants  were  in  possession, 
with  an  account  of  the  rents  and  profits.  The  lauds  had  be- 
longed to  H.  F.  Nettleton,  who,  on  the  17th  February,  1866, 
conveyed  them  by  mortgage,  containing  a  power  of  sale,  to 
John  D.  Fowler,  to  secure  a  debt  for  $6,666.66,  evidenced  by 
two  promissory  notes,  falling  due  on  the  1st  January,  1867, 
and  1868,  respectively.  Fowler  afterwards  transferred  the 
notes  and  mortgage  to  W.  Brownrigg,  who  subsequently 
transferred  and  assigned  them  to  W.  E.  Clarke ;  and  on  the 
9th  June,  1869,  said  Clarke  sold  the  lands,  under  the  power 
of  sale  contained  in  the  mortgage,  to  Richard  H.  Clark  and 
James  T.  Jones,  who,  on  the  8th  October,  1869,  sold  and  con- 
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veyed  them  to  the  defendant  Maria  S.  Jones.  On  the  19th 
February,  1866,  two  days  after  the  execution  of  the  mort- 
gage, said  H.  F.  Nettleton  sold  and  conveyed  the  lands  to  A. 
B.  Nettleton,  who,  on  the  24th  May,  1869,  sold  and  conveyed 
them  to  L.  B.  Johnson ;  and  on  the  14th  January,  1870,  after 
the  sale  under  the  power  in  the  mortgage,  said  Johnson  sold 
and  conveyed  them  to  the  complainant.  The  bill  alleged 
that,  at  the  time  of  the  sale  under  the  mortgage,  "  said  H. 
F.  Nettleton,  or  his  vendee,  did  not  have  the  actual  posses- 
sion of  said  lands,  but,  immediately  after  said  sale,  the  pur- 
chasers thereof  peaceably  obtained  the  possession  of  said 
lands  ; "  that  Mrs.  Jones  took  possession  immediately  after 
her  purchase,  and  was  in  possession  when  the  bill  was  filed ; 
and  that  she  made  the  purchase  with  moneys  belonging  to 
her  statutory  separate  estate,  and  held  and  claimed  the 
lands  as  a  part  of  that  estate. 

As  to  a  tender  and  refusal,  the  bill  contained  the  following 
allegations  :  "  On  the  8th  February,  1870,  in  the  State  afore- 
said, your  orator  tendered  to  the  said  Maria  S.  Jones,  by 
making  the  tender  to  W.  B.  Jones,  her  husband,  trustee,  and 
agent,  the  purchase-money  bid  for  said  lands  at  the  sale 
thereof  under  the  mortgage,  with  ten  per  cent,  per  annum 
thereon,  and  all  other  lawful  charges  ;  which  was  refused  by 
the  said  Maria  S.  Jones,  through  the  said  W.  B.  Jones,  her 
husband,  trustee,  and  agent ;  and  thereupon  your  orator  ten- 
dered to  him,  the  said  W.  B.  Jones,  as  the  agent  and  trustee 
of  his  said  wife,  the  sum  of  five  thousand  dollars  in  money, 
for  the  purpose  of  redeeming  said  lands,  as  by  the  statute  in 
such  case  made  and  provided ;  and  thereupon  the  said  Maria 
S.  Jones,  through  her  said  husband,  agent,  and  trustee,  re- 
fused to  accept  the  said  money,  or  any  part  thereof,  and  re- 
fused to  permit  your  orator  to  redeem  the  said  lands,  with- 
out assigning  any  reason  or  excuse  therefor  whatever.  And 
your  orator  further  showeth  that,  as  he  is  informed  and  be- 
lieves, the  said  Maria  S.  Jones  and  W.  B.  Jones,  her  hus- 
band, agent,  and  trustee,  have  severally  and  repeatedly  de- 
clared that  your  orator  shall  never  redeem  the  said  lands 
upon  the  terms  prescribed  by  the  statute,  or  upon  any  other 
terms  ;  and  have  severally  and  repeatedly  declared  that  your 
orator  is  not  entitled  to  redeem  the  said  lands,  and  that  they 
will  not  accept  from  him  any  sum  of  money  prescribed  by 
the  statute  in  such  cases.  And  your  orator  further  shows, 
that  the  said  Maria  S.  Jones,  and  W.  B.  Jones,  her  husband, 
agent,  and  trustee,  are  unwilling  for  him  to  redeem,  and  are 
determined  that  he  shall  not  redeem  the  said  lands,  upon 
the  tender  or  payment  of  any  sum  of  money  prescribed  by 
the  statute  in  such  cases.  And  your  orator  further  shows, 
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that  the  aforesaid  tender  to  the  said  W.  B.  Jones,  as  the 
agent,  husband,  and  trustee  of  his  said  wife,  was  not  made 
to  the  said  Maria  S.  Jones  in  her  own  proper  person,  for  the 
reason,  as  the  said  W.  B.  Jones  then  informed  your  orator, 
that  she  was  sick,  and  unable  to  attend  to  such  business, 
and  that  he  was  her  agent,  and  authorized  to  act  as  such  for 
her  in  the  matter  aforesaid  ;  and  your  orator  avers  that  the 
said  W.  B.  Jones  was  in  fact  then  the  agent  of  his  said  wife, 
with  full  power  and  authority  to  act  in  her  behalf  in  the  mat- 
ter aforesaid ;  and  that  she  was,  immediately  afterwards,  in- 
formed of  the  tender  of  the  said  sum  of  money  by  your 
orator  to  the  said  W.  B.  Jones  as  her  agent,  and  of  the  re- 
fusal to  accept  the  same  by  the  said  W.  B.  Jones,  and  there- 
upon she  ratified  and  approved  of  his  conduct.  And  your 
orator  further  shows  that,  as  he  is  advised  and  believes,  he 
has  the  right,  and  is  lawfully  entitled  to  redeem  the  said 
lands,  upon  the  payment  to  the  said  Maria  S.  Jones  of  the 
amount  of  the  purchase-money  paid  for  said  lands  by  said 
E.  H.  Clark  and  James  T.  Jones,  with  ten  per  cent,  per  an- 
num thereon,  and  all  other  lawful  charges,  and  such  other 
costs  as  may  be  necessary  to  convey  to  him  such  title  as  the 
said  Maria  S.  Jones  acquired  by  her  said  purchase  ;  and  for 
the  purpose  of  redeeming  the  said  lands,  your  orator  hereby 
offers  to  pay  to  the  said  Maria  S.  Jones  the  purchase-money 
paid  for  said  lands  by  said  E.  H.  Clark  and  J.  T.  Jones,  to- 
gether with  ten  per  cent,  per  annum  thereon,  and  all  other 
lawful  costs  and  charges." 

The  defendants  demurred  to  the  bill,  for  want  of  equity, 
assigning  as  grounds  of  demurrer — 1st,  that  the  several  con- 
veyances under  which  the  complainant  claims  title  do  not 
confer  on  him  the  right  to  redeem  under  the  statute ;  2d, 
that  the  conveyance  from  Johnson  to  the  complainant  is  void, 
because  the  defendants  were  in  adverse  possession  of  the 
lands,  under  color  of  title,  when  said  deed  was  executed ;  3d, 
that  the  complainant  acquired  no  right  to  redeem  by  his  pur- 
chase after  the  sale  under  the  mortgage  ;  and,  4th,  that  the 
redemption  money  was  not  paid  into  court  on  the  filing  of 
the  bill.  The  chancellor  overruled  the  demurrer,  and  the 
defendants  then  filed  separate  answers.  Each  of  them  aver- 
red, that  the  deed  from  H.  F.  Nettleton  to  A.  B.  Nettleton 
was  without  consideration,  and  was  made  with  the  intent  to 
defraud,  hinder,  and  delay  the  creditors  of  the  said  grantor, 
and  was  therefore  null  and  void.  Each  averred,  that  Mrs. 
Jones  was  created  a  free  dealer,  and  authorized  to  act  and 
contract  as  a,  feme  sole,  by  an  act  of  the  legislature  approved 
August  12,  1868 ;  and  that  her  husband  was  not  authorized 
to  act  as  her  agent  or  trustee  in  the  matter  of  the  redemp- 
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tion  of  the  land ;  and  that  no  valid  tender  was  ever  made  to 
either  of  them.  W.  B.  Jones  alleged  that,  at  the  time  of  the 
alleged  tender,  which  was  made  in  the  city  of  Montgomery, 
by  the  complainant's  attorney,  accompanied  by  the  complain- 
ant himself,  he  told  them  that  his  wife  was  sick,  and  unable 
to  attend  to  business  at  that  time  ;  that  they  replied,  that  a 
formal  tender  would  be  afterwards  made  to  her  ;  that  he  in- 
formed his  wife  of  this,  on  his  return  home,  and  she  replied, 
that  she  would  consult  her  attorney  in  regard  to  the  matter, 
and  be  prepared  to  give  an  answer  whenever  a  tender  was 
made ;  and  that  no  tender  was  afterwards  made.  The  an- 
swer of  Mrs.  Jones,  in  reference  to  this  matter,  was  substan- 
tially the  same  as  the  answer  of  her  husband ;  and  she  de- 
clared her  willingness  to  allow  a  redemption  by  the  com- 
plainant, if  the  court  should  hold  that  he  was  entitled  to 
redeem. 

On  the  16th  October,  1873,  while  the  cause  was  pending, 
Cornish  &  Sharpe,  merchants  and  partners  in  trade,  filed  a 
petition,  alleging  that  they  held  a  mortgage  on  the  lands, 
executed  by  the  defendants  on  the  18th  January,  1871 ;  and 
praying  that  they  might  be  made  parties  to  the  suit,  and 
that  the  original  parties  might  be  enjoined  from  settling  the 
matters  in  controversy  between  them  by  compromise,  before 
the  petitioners  could  be  heard  to  assert  their  interest  in  the 
premises.  The  chancellor  granted  the  petition  on  the  same 
day,  and  ordered  a  temporary  injunction  as  prayed.  After- 
wards, on  the  27th  October,  1873,  said  Cornish  &  Sharpe 
filed  an  answer  and  cross  bill,  setting  up  their  mortgage  from 
the  original  defendants,  and  praying  that  the  redemption 
money,  when  paid  into  court,  might  be  applied  to  the  satis- 
faction of  their  debt ;  and  they  alleged  that  they  were  in  the 
possession  of  the  lands  under  their  mortgage.  An  answer 
to  this  cross  bill  was  filed  by  Mrs.  M.  S.  Jones  and  her  hus- 
band jointly,  denying  each  and  all  of  its  allegations ;  and  an 
answer  was  also  filed  by  the  complainants  in  the  original  bill, 
denying  their  right  to  intervene  as  parties,  and  asserting  that 
their  mortgage  was  invalid,  because  not  executed  in  the  pres- 
ence of  two  attesting  witnesses. 

On  final  hearing,  on  pleadings  and  proof,  the  chancellor 
held — 1st,  that  the  mortgagor  might  lawfully  convey  his  equity 
of  redemption ;  2d,  that  the  right  of  redemption  was  vested 
in  the  complainant,  under  the  several  conveyances  above  de- 
scribed ;  3d,  that  the  tender  to  "WV  B.  Jones,  as  averred  and 
proved,  was  sufficient ;  4th,  that  the  complainant  was  not 
entitled  to  rents  accruing  after  his  tender,  because  he  had 
not  paid  the  money  into  court ;  and,  5th,  that  Cornish  & 
Sharpe  were  proper  parties  to  the  suit,  and  were  entitled  to 
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have  their  mortgage  debt  satisfied  out  of  the  redemption 
money,  after  the  payment  of  costs  and  expenses  ;  and  he  de- 
creed accordiDgly. 

From  this  decree  the  complainant  appeals,  and  here  as- 
signs as  error :  1st,  the  order  allowing  Cornish  &  Sharpe  to 
be  made  parties  ;  2d,  the  refusal  to  dismiss  their  answer  and 
cros^  bill,  on  motion  of  the  complainant ;  3d,  holding  that 
their  mortgage  was  valid,  and  that  they  were  entitled  to  the 
redemption  money ;  4th,  decreeing  that  the  complainant  was 
not  entitled  to  the  rents  and  profits  which  accrued  after  the 
filing  of  the  bill ;  5th,  requiring  the  complainant  to  pay  the 
purchase-money,  with  ten  per  cent,  interest  thereon. 

W.  M.  BEOOKS,  for  appellant. — 1.  On  making  the  tender 
required  by  law,  the  plaintiff  became  entitled  to  the  posses- 
sion of  the  land,  and,  consequently,  to  the  rents  and  profits 
accruing  subsequently.  As  soon  as  the  amount  prescribed 
by  the  statute  is  tendered  and  refused,  the  purchaser  is  in 
default,  and  becomes  liable  for  rents  and  profits. — Spoor  v. 
Phillips,  27  Ala.  193;  Freeman  &  Warren  v.  Jordan,  17 
Ala.  500. 

2.  The  rights  of  Cornish  &  Sharpe,  whatever  they  were, 
accrued  pending  the  suit ;  and  they  were,  therefore,  bound 
by  such  decree  as  might  be  rendered,  without  being  made 
parties  to  the  suit. 

3.  That  the  assignee  of  the  debtor  has  the  right  to  re- 
deem, see  5  Humph.  389,  610;  6  Humph.  64;  9  Hurnph.126; 
4  Sneed,  89 ;  7  Greenl.  377 ;  2  Sumner,  401 ;  16  Pick.  46;  5 
Pick.  280;  1  Pick.  485. 

THOMAS  H.  HEENDON,  for  Cornish  &  Sharpe,  and  JAMES  T. 
JONES,  for  M.  S.  and  W.  B.  Jones,  contra. — 1.  Cornish  & 
Sharpe,  as  subsequent  incumbrancers,  were  properly  made 
parties. — Cook  v.  Mancius,  5  Johns.  Ch.  93 ;  Whitbeck  v.  Ed- 
gar, 2  Barb.  Ch.  106.  The  complainant's  rights  were  not 
in  any  manner  affected  by  their  intervention,  and  he  cannot 
complain  of  it. 

2.  The  bill  asserts  the  right  to  redeem  under  the  statute 
(Rev.  Code,  §§  2509-10),  but  does  not  aver  that  possession 
was  delivered  within  ten  days  after  the  sale. — Sanford  v.  Och- 
talomi,  23  Ala.  676;  PanUingv.  Mead,  23  Ala.  513';  Trimble  v. 
Williamson,  49  Ala.  526.     The  bill  was  without  equity,  for  the 

want  of  this  necessary  averment ;  and  for  the  further  reason, 
that  the  money  was  not  paid  into  court. — Daughdrill  v.  Sweeny, 
41  Ala.  310;  11  Humph.  436. 

3.  The  present  statute,  unlike  the  former,  contains  no 
provision  as  to  rents  and  profits,  even  by  way  of  set-off 
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against  improvements. — Eev.  Code,  §§  2509-21 ;  Clay's  Di- 
gest, 503,  §  5.  A  defendant  certainly  cannot  be  charged  with 
rents  and  profits,  until  he  is  put  in  default,  and  afterwards 
receives  rents  and  profits ;  in  other  words,  it  must  be  shown 
that  he  is  in  possession,  and  that  the  lands  are  capable  of 
being  utilized  ;  and  these  facts  must  be  alleged  in  the  bill. — 
Spoor  v.  Phillips,  2V  Ala.  193. 

4.  The  bill  was  wanting  in  equity,  and  the  complainant 
was  not  entitled  to  any  decree  on  the  pleadings  and  proof ; 
consequently,  any  errors  in  the  decree,  if  such  exist,  cannot 
injure  him.— 1  Brickell's  Digest,  780,  §§  96-98.  The  tender 
in  the  bill  was  not  sufficient,  because  the  money  was  not  paid 
into  court. — 41  Ala.  310.  The  tender  to  W.  B.  Jones  was  not 
sufficient  to  bind  his  wife,  who  was  at  that  time  a  free  dealer 
by  statute ;  and  both  she  and  her  husband  deny  that  he  had 
any  authority  to  act  for  her,  or  to  bind  her  as  agent  or  other- 
wise, while  the  complainant  adduces  no  proof  whatever  on 
this  point.  By  the  act  making  her  a  free  dealer,  she  was  re- 
lieved of  all  her  legal  disabilities,  and  authorized  to  transact 
business  as  a  feme  sole. —  Stone  &  Matthews  v.  Gazzam,  46 
Ala.  274. 

STONE,  J. — It  is  contended  for  appellee,  that  the  bill  of 
complainant — appellant  here — contains  no  equity,  and  there- 
fore we  should  refuse  to  consider  his  assignments  of  error, 
even  if  we  find  the  chancellor  erred  to  his  prejudice.  This 
precise  question  was  presented  in  Sole  v.  Stickney,  36  Ala. 
482,  and  we  then  ruled  adversely  to  the  argument  made  here. 
No  question  on  the  sufficiency  of  the  bill  is,  or  can  be,  pre- 
sented on  this  appeal,  taken,  as  it  is,  by  the  complainant  in 
the  court  below.  We  are  satisfied  with  the  reasons  there 
given,  and  adhere  to  the  decision  then  pronounced. 

2.  But,  if  the  question  of  the  sufficiency  of  the  tender,  or 
excuse  for  not  making  it  personally  to  Mrs.  Jones,  was,  or 
could  be,  raised  on  this  appeal,  we  think  the  bill  must  be 
pronounced  sufficient,  under  the  rule  declared  in  Spoor  v. 
Phillips,  27  Ala.  193.     See,  also,  Freeman  v.  Jordan,  17  Ala. 
500.     This  question  is,  mainly,  one  of  practice  ;  and  we  think 
no  good  would  result  from  overturning  the  rule,  while  very 
great  injustice  may  be  done,  if  we  disregard  it,  to  those  who 
have  been  misled  by  it.     Stare  decisis.     We  are  referred  to 
Daughdrill  v.  Sioeeny,  41  Ala.  310,  as  laying  down  a  different 
rule.     That  case  departed  from  the  principles  declared  in 
Nelson  v.  Dunn,  15  Ala.  501,  515,  and  (Cain  v.  Gimon,  36  Ala. 
168  ;  and  was  overruled  in  Me  Guire  v.  Van  Pelt,  at  the  present 
term. 

3.  Carlin  acquired  all  his  right  to  the  lands  in  contro- 
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versy,  and  to  redeem  the  same,  after  it  had  been  sold  and. 
conveyed  under  the  power  contained  in  the  mortgage.  This 
is  urged  as  a  reason  why  he  should  not  be  allowed  to  redeem. 
As  this  question,  under  the  rule  above  declared,  is  not  before 
us,  we  propose  not  to  consider  it. — See  Hepburn  v.  Kerr,  9 
Humph.  726 ;  Jones  v.  Planters'  Bank,  5  Hijmph.  619  ;  Kennedy 
v.  Boivard,  6  Humph.  65 ;  Biyeloiv  v.  Wilson,  1  Pick.  485, 492  ; 
Tucker  v.  Buffum,  16  Pick.  46  ;  Hitffdker  v.  Bowman,  4  Sneed, 
89.  These  decisions  place  a  liberal  construction  on  statutes 
which  allow  redemption  of  lands  sold  under  executions,  de- 
crees, mortgages,  etc. 

4.  We  think  the  court  very  rightly  permitted  Cornish  & 
Sharpe  to  intervene,  and  make  themselves  parties,  under  the 
facts  shown  in  this  record.  The  powers  of  the  Court  of  Chan- 
cery, if  undue  delay  and  expense  be  not  thereby  cast  on  the 
complainant,  should  always  be  so  moulded  as  to  do  complete 
justice  to  all  parties  in  interest.     On  this  principle  rests  all 
the  doctrine  of  marshalling  securities,  and  determining  the 
priorities  of  subordinate  liens  and   equities. — See   Cook  v. 
Mancius,  5  Johns.  Ch.  89 ;   Whitbeck  v.  Edgar,  2  Barb.  Ch. 
Eep.  106. 

5.  The  only  remaining  question  is  as  to  the  right  of  the 
complainant  to  recover  rents,  after  his  tender  and  offer  to 
redeem.     He  did  not  bring  the  redemption  money  into  court ; 
only  offered  to  do  so.     He  has  probably  had  the  continued 
use  of  the  money.     The  chancellor  found  that  he  had,  and 
we  think  he  rightly  came  to  this  conclusion.     Carlin  has  not 
claimed  or  shown  that  he  kept  the  identical  money  on  hand, 
with  which  he  offered  to  redeem.     Mrs.  Jones  has  all  the 
while  denied  and  resisted  Carlin's  right  to  redeem ;  and  she, 
and  those  claiming  under  her,  have  had  the  possession,  and 
the  rents  and  profits  of  the  lands.     The  chancellor  decreed 
the  complainant's  right  to  redeem ;  but,  inasmuch  as  he  had, 
all  the  while,  had  the  use  of  his  money,  he  held  Mrs.  Jones, 
and  those  standing  in  her  right,  accountable  for  no  rents.     In 
this  single  respect,  we  think  the  chancellor  erred.     After  the 
tender,  Mrs.  Jones  held  the  land  in  her  own  wrong.     To  re- 
lieve her  from  rents,  is  to  offer  an  inducement  to  all  persons, 
in  like  conditions,  to  resist  redemption  and  retain  possession, 
that  they  may  enjoy  the  rents  and  profits.     This  would  be  to 
reward  a  violation  of  the  law.     When  the  debtor,  or  mortga- 
gor, or  one  standing  in  such  right,  makes  proper  payment  or 
tender  to  secure  redemption,  "  such  payment  or  tender  has 
the  effect  to  re-invest  him  with  the   title." — Code   of  1876, 
§  2879.     This  clothes  him  with  all  the  rights  and  incidents  of 
ownership,  and,  among  other  things,  with  the  right  to  be 
compensated  for  the  use  and  occupation  of  his  lands,  wrong- 
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fully  withheld  from  him.  He  is  entitled  to  annual  rent,  with 
interest  on  each  year's  renting,  until  the  coming  in  of  the 
report.  But,  against  this,  she  and  those  holding  under  her 
are  entitled  to  a  credit  for  any  taxes  she  or  they  may  have 
paid  on  said  lands,  as  of  the  time  such  payments  were  made, 
with  proper  interest  thereon.  But,  inasmuch  as  the  com- 
plainant has  had  the  use  of  his  money  since  the  tender  was 
made,  in  order  to  do  complete  equity  it  is  right  to  charge 
him  with  interest  thereon  from  the  time  of  the  tender,  until 
the  payment  of  the  money  into  court ;  and  the  decree  of  the 
chancellor  is  modified  accordingly. 

It  is  referred  to  the  register  of  said  court,  to  take  an  ac- 
count, and  report  to  the  said  Chancery  Court  on  the  several 
matters  of  rent,  taxes  paid,  and  interest  on  the  redemption 
money,  in  addition  to  the  matters  referred  to  him  by  the  de- 
cree of  the  chancellor,  and  that  he  report  to  the  chancellor. 
In  taking  the  account,  he  will  consult  the  pleadings  and 
proofs  on  file,  and  all  other  legal  evidence  that  may  be 
offered.  All  other  questions  are  reserved  for  decision  by  the 
chancellor. 

Reversed  and  rendered. 


Hughes  v.  Hatchett  &  Trimble. 

Appeal  from  Order  for  Appointment  of  Receiver. 

1.  Rents  and  profits  of  land,  as  between  vendor  and  purchaser,  or  mortgagor 
and  mortgagee;  and  ichen  receiver  thereof  may  be  appointed. — \Vhentbe  vendor 
of  lands,  retaining  the  title  in  himself,  executes  to  the  purchaser  a  bond  con- 
ditioned to  make  title  when  the  purchase-money  is  paid,  and  puts  him  in  pos- 
session, his  position  towards  the  purchaser  is  that  of  a  mortgagee  towards  the 
mortgagor  ;  and  in  such  case,  the  rents  and  profits  of  the  land  belong  to  the 
purchaser,  and  can  not  be  subjected  to  the  payment  of  the  purchase-money 
before  the  lien  on  the  land  is  enforced.     But,  when  a  bill  is  filed  to  enforce  the 
vendor's  lien  on  the  land,  or  to  foreclose  the  mortgage,  if  it  is  shown  that  the 
laud  itself  is  not  a  sufficient  security,  and  that  the  purchaser  or  mortgagor  is 
insolvent,  the  court  may  appoint  a  receiver  of  the  rents  and  profits. 

2.  Receivers ;  in  what  cases  appointed. — In  the  appointment  of  receivers,'  reg- 
isters and  chancellors  should  act  with  great  caution,  and  should  not  interfere 
at  the  instance  of  a  creditor,  whose  debt  is  disputed,  so  as  to  give  him  in  effect 
an  attachment  against  the  property  of  his  debtor,  without  security  ;  nor  should 
a  receiver  be  appointed,   except  in  very  rare  cases,    or  where  the  party  asking 
for  it  has  some  specific  lien  on  the  property,  without  requiring  security  to  pro- 
tect the  adverse  party  against  injury. 

APPEAL  from  the  Chancery  Court  of  Elmore. 
Heard  before  the  Hon.  CHARLES  TURNER, 
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This  is  an  appeal  from  an  order  appointing  a  receiver,  and 
is  a  branch  of  the  case  between  the  same  parties,  reported 
ante,  pp.  539-47,  which  see.  The  material  facts  are  stated  in 
the  opinion  of  the  court,  and  in  the  former  report. 

E.  M.  WILLIAMSON,  for  appellant — Hatchett  &  Trimble, 
having  the  legal  title  to  the  land,  could  enter,  and  thus  secure 
the  rents  and  profits.  The  appointment  of  a  receiver  is  an 
extraordinary  remedy,  and  is  only  granted  in  cases  of  abso- 
lute necessity. — High  on  Eeceivers,  §§639  et  seq.,  and  author- 
ities there  cited. 

E.  J.  EITZPATRICK,  contra. — The  right  of  a  mortgagee,  in  a 
suit  for  foreclosure,  to  have  a  receiver  of  the  rents  and  profits, 
where  the  property  is  not  sufficient  to  pay  the  debt,  and  the 
defendant  is  insolvent,  is  settled  in  the  following  cases  : 
Bank  of  Ogdensburgh  v.  Arnold,  5  Paige,  38 ;  Sea  Insurance 
Co.  v.  Stebbins,  8  Paige,  565 ;  Hoivell  v.  Ripley,  10  Paige,  47  ; 
Astor  v.  Turner,  11  Paige,  436 ;  Frelinghuysen  v.  Colden,  4 
Paige,  204;  Shotwell  v.  Smith,  3  Edw.  Ch/588;  Warren  v. 
Governeur's  Ex'rs,  1  Barbour,  36  ;  Syracuse  Bank  v.  Tollman, 
31  Barbour,  207 ;  Hyman  v.  Kelly,  1  Nevada,  183 ;  Henshaw 
v.  Wells,  9  Humph.  582.  The  cases  which  hold  that  a  party 
is  not  entitled  to  a  receiver,  when  he  holds  the  legal  title,  are 
based  on  the  principle,  that  he  has  an  adequate  remedy  at 
law  by  ejectment.  These  cases  may  be  correct,  where  the 
bill  is  filed  for  a  receiver  in  the  first  instance ;  but  they  can 
not  apply  where  the  purpose  of  the  bill  is  a  foreclosure  and 
sale.  A  strict  foreclosure,  as  under  the  English  practice,  is 
an  equitable  ejectment,  and  the  party  holding  the  legal  title 
may  well  be  remitted  to  his  legal  remedy.  But  a  strict  fore- 
closure is  unknown  in  our  practice,  which  requires  a  fore- 
closure by  sale,  and  the  payment  of  the  surplus  proceeds  to 
the  mortgagor.  Having  acquired  jurisdiction,  under  a  bill 
for  foreclosure  and  sale,  the  court  will  go  on,  and  do  com- 
plete justice  between  the  parties. — Stow  v.  Bozeman,  29  Ala. 
397;  Scruggs  v.  Driver,  31  Ala.  274;  Stewart  v.  Stewart,  31 
Ala.  207 ;  United  State*  v.  Myer,  2  Brock.  516;  Clarice  v.  Mat- 
thewson,  12  Peters,  171.  Ejectment  would  not  furnish  an 
adequate  remedy,  when  the  defendant  is  insolvent,  since  the 
rents  accruing  while  the  action  is  pending  would  certainly 
be  lost. 

MANNING,  J. — In-1874,  appellant,  Hughes,  bought  a  tract 
of  land  of  appellees,  for  $5,000,  payable  in  five  annual  install- 
ments, for  which  he  executed  to  them  his  several  promissory 
notes,  the  first  payable  the  1st  of  January,  1875,  and  the 
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others  bearing  interest  from  that  date.  They  executed  a 
bond  to  convey  title  to  him  when  the  notes  should  be  paid ; 
and  he  went  into  possession.  In  April,  1875,  they,  as  com- 
plainants below,  filed  their  bill  to  have  the  land  sold  to  pay 
the  note  first  due,  which,  they  alleged,  remained  wholly  un- 
paid. This  note  was  for  the  sum  of  $500,  and  the  others  for 
$1,125  each,  with  interest  as  aforesaid.  An  answer  was  filed, 
but  not  under  oath — that  having  been  waived  by  complain- 
ants. In  August  afterwards,  complainants  filed  a  petition, 
praying  for  a  receiver  to  be  put  in  possession  of  the  land, 
and  to  receive  rents  from  persons  who  were  cultivating  it 
under  contracts  to  pay  rent ;  the  petition  alleging,  that  he, 
Hughes,  was  insolvent;  that  petitioners  are  informed  and 
believe  that  the  land  is  not,  and  will  not  be  when  sold,  of 
sufficient  value  to  pay  the  notes ;  that  it  is  leased  out  in 
parcels  to  different  persons,  from  whom  a  considerable  sum 
in  aggregate  will  be  paid  as  rent ;  that  if  any  part  is  not 
leased  out,  it  is  in  his  possession  ;  and  that,  without  an  appli- 
cation of  the  rents  to  pay  the  notes,  the  security  will  be 
insufficient.  In  answer  under  oath  to  the  petition,  defendant, 
Hughes,  alleges  that  much  the  larger  part  of  the  note  first 
due  is  discharged  by  the  action  of  petitioners  in  authorizing 
tenants  that  were  on  the  lands  under  them,  and  whose  rents 
were  to  be  paid  to  him,  to  pledge  their  crops  by  contract  to 
other  persons,  to  the  injury  of  respondent ;  and  he  denies 
that  he  is  insolvent,  or  that  the  lands  are,  or  will  be  an  inad- 
equate security,  and  avers,  on  the  contrary,  that  he  is  able 
and  willing  to  pay  whatever  decree  shall  be  rendered  against 
him,  and  that  the  lands  are  ample  to  pay  any  such  decree, 
and  are  more  valuable  than  they  were  when  he  bought  them. 
The  decision  of  the  register,  made  in  September,  appoint- 
ing a  receiver,  seems  to  have  been  founded  on  no  evidence, 
but  that  which  is  contained  in  the  petition  and  answer,  the 
former  sworn  to  by  complainant  Trimble,  and  the  latter  by 
defendant  Hughes.  There  are,  it  is  true,  in  the  record,  some 
depositions  which  were  taken  in  November ;  and  which  may 
have  been  used  before  the  chancellor,  in  December,  when  he 
affirmed  the  order  of  the  register.  But  the  only  depositions 
touching  the  matter  of  the  motion  are  those  of  Trimble  and 
Hatchett,  the  appellees ;  neither  of  whom  say  a  word  against 
the  solvency  of  Hughes,  and  both  of  whom  testify  that  the 
land  was  sufficient  security.  The  former,  Trimble,  says  of 
the  property  :  "  Six  thousand  dollars  is  the  lowest  estimate 
of  the  value  of  said  lands,  and  five  hundred  dollars  a  proper 
estimate  of  their  rental  per  annum"  And  Hatchett  says  : 
"  I  consider  the  land  remarkably  cheap  at  five  thousand  dol- 
lars, and  the  rent,  five  hundred  dollars,  cheap." 
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The  relation  of  complainants  to  the  defendant  was  that  of 
mortgagees  toward  a  mortgagor ;  the  former  retaining  the 
title  of  the  land  they  sold  in  themselves,  to  secure  payment 
of  the  purchase-money,  when  due  as  agreed  on,  instead  of 
conveying  it  to  the  purchaser,  and  then  taking  it  back  for 
the  same  purpose  by  deed  from  him.  When  the  purchaser 
is  put  in  possession  of  the  premises  thus  sold,  and  the  mort- 
gage is  of  the  land  only,  he  is  entitled  to  the  rents  and  crops 
for  his  own  use,  until  the  mortgage  security  is  enforced. 
The  lien  does  not  attach  to  the  intervening  issues  and  profits. 
It  is  only  by  special  action  or  proceedings  that  they  will  be 
appropriated  to  pay  the  mortgage  debt,  before  a  sale  of  the 
land  itself ;  and  a  suit  in  equity,  brought  to  have  them  so 
applied,  could  not  be  maintained,  where,  as  in  the  present 
instance,  the  legal  title  is  in  the  mortgagees.  They  have 
their  action  at  law.  But,  when  the  suit  in  equity  is  brought 
for  a  foreclosure  sale  of  the  mortgaged  property,  it  is  within 
the  competency  of  that  court,  having  jurisdiction  of  the  case 
already,  to  appoint  a  receiver  to  take  possession  of  the  rents 
and  profits,  for  the  benefit  of  the  mortgagee,  upon  its  being 
shown  that  the  land  mortgaged  is  not  an  adequate  security, 
and  that  the  mortgagor  is  insolvent.  These  facts  must  be 
shown,  to  justify  the  interference — not  to  be  tolerated,  except 
for  very  good  reasons — of  taking  a  man's  property  away  from 
him,  and  putting  it  into  the  charge  of  an  officer  of  the  court. 
"The  rule,"  says  Edmunds,  J.,  "where  the  mortgagee  has 
not  taken  care  to  keep  down  the  accruing  interest,  by  secur- 
ing a  lien  on  the  rents  and  profits,  is  to  interfere  with  the 
mortgagor's  possession,  prior  to  a  decree  of  foreclosure,  and 
appoint  a  receiver  of  the  rents  and  profits,  when  the  premi- 
ses are  an  inadequate  security,  *  *  and  the  mortgagor,  or 
other  person  in  possession,  who  is  personally  liable  for  the 
debt,  is  not  of  sufficient  ability  to  answer  for  the  deficiency." 
In  the  case  in  which  this  was  said,  there  was  no  doubt  of 
the  insolvency  of  the  mortgagor ;  but,  because  it  did  not 
appear  that  the  mortgaged  property  was  not  sufficient  secu- 
rity, he  held  that  the  mortgagees  were  not  entitled  to  a  re- 
ceiver.—  Warner  v.  Governeurs  Ex'or,  1  Barb.  S.  C.  39 ; 
Syracuse  Bank  v.  Tollman,  31  Barb.  208-9;  Bank  of  Ogdens- 
burg  v.  Arnold,  5  Paige,  38. 

According  to  this  last  case,  where  the  mortgage  debt,  as  in 
the  present  instance,  is  payable  by  installments,  and  some  of 
these  are  not  yet  due,  and  the  security  is  ample  for  those 
that  are  due,  the  mortgagee  would  not,  ordinarily,  be  enti- 
tled to  a  receiver,  to  take  possession  of  the  mortgaged  prop- 
erty, or  of  the  rents  and  profits,  because  they  might  be 
necessary  to  pay  the  installments  to  mature  in  the  future. 
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Whether  it  would  not  be  an  exception  to  this  rule,  if  it  were 
shown  that  the  property  could  not,  without  great  loss  to  all 
parties,  be  sold  in  parcels,  but  must  be  sold  entire  for  the 
payment  of  the  first  installment,  we  need  not  now  inquire. 
For,  although  an  amendment  appears  to  the  bill,  filed  in 
December,  1875,  alleging  the  necessity  in  this  case  of  such  a 
sale  of  the  property  entire,  it  came  in  too  late  to  be  answered, 
or  to  form  part  of  the  proceedings  upon  the  motion  for  a 
receiver ;  and  there  was  no  affidavit,  or  other  evidence,  to 
support  the  allegation.  Indeed,  the  power  in  question  ought 
to  be  used  with  great  caution.  We  think  it  our  duty  to  ad- 
monish registers  in  chancery  of  this. «  To  take  a  man's  prop- 
erty away  from  him,  and  deliver  it  to  another,  to  have  charge 
of  at  the  expense  of  the  owner,  is  no  light  matter.  Rarely, 
if  ever,  ought  it  to  be  done,  unless  the  party  applying  for  it 
has  clearly  a  matured  specific  lien  upon  the  property,  or  is 
a  partner  with  the  former  in  the  ownership  of  it,  or  has  .the 
rights  of  a  partner  with  him  in  it,  and  the  liens  arising  from 
that  relation,  or  unless  security  be  given  to  protect  the 
adverse  party  from  injury.  Especially  should  the  power  not 
be  exercised,  so  as  to  give  to  a  creditor,  in  effect,  and  with- 
out security  against  the  abuse  of  it,  an  attachment  on  prop- 
erty as  a  provision  to  insure  the  payment  of  a  disputed  debt. 
The  statutes  prescribe  certain  securities  that  must  be  required 
before  a  creditor  will  be  entitled  to  either  an  "equitable 
attachment,"  or  an  attachment  through  a  court  of  law,  upon 
his  debtor's  property;  and  in  analogous  cases  in  chancery, 
the  rule  should  be  observed,  that  "  equity  will  follow  the  law." 
Registers  and  chancellors  can  not  be  too  watchful,  to  prevent 
suitors  from  getting,  in  effect,  the  benefit  of  such  attach- 
ments, without  incurring  the  responsibilities,  and  executing 
the  indemnifying  bonds  which  the  law  considerately  exacts 
from  those  who  seek  to  create  a  lien  upon  the  property  of 
others,  or  to  recover  it  from  them  as  their  own.  These 
remarks  are  general  only,  and  not  intended  as  a  criticism 
upon  the  action  of  the  register  or  chancellor  in  this  case. 

Let  the  order  of  the  register,  appointing  a  receiver  in  this 
cause,  and  the  order  of  the  chancellor  affirming  it,  be  set 
aside  and  vacated,  and  the  petition  be  dismissed,  at  the  costs 
of  the  petitioners  in  this  court,  and  in  the  court  below. 
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Shelby  Iron  Conip'y  v.  CoM)  &  Lewis. 

Action  on  Account,  for  Professional  Services  as  Attorneys. 

1.  New  trial,-  refusal  of ,  not  revisable. — The  granting  or  refusal  of  a  new 
trial  is  mutter  of  discretion  with  the  primary  court,  and  its  action  is  not  re- 
visable  on  error  or  appeal. 

2.  Submission  of  pending  cause  to  arbitration;  power  of  court  to  set  aside  or- 
der, and  render  judgment  by  default. — When  a  pending  suit  is  submitted  to  arbi- 
tration, and  the  submission  is  made  an  order  of  court  (Rev.  Code,  §  3148),  the 
statute  contemplates  that  the  cause  shall  remain  on  the  docket,  and  be  subject 
to  the  order  of  the  court;  and  if  the  submission  is  not  executed  by  the  next 
term,  the  court  may  set  it  aside  at  a  subsequent  term,  and  render  judgment 
by  default,  without  any  notice  to  the  defendant,  since  he  is  presumed  to  be  iu 
court. 

APPEAL  from  the  Circuit  Court  of  Shelby. 

The  record  does  not  show  the  name  of  the  presiding  judge. 

This  action  was  brought  by  the  appellees,  suing  as  part- 
ners, to  recover  the  sum  of  four  hundred  dollars,  alleged  to 
be  due  from  the  defendant  by  account,  for  professional  ser- 
vices rendered  by  the  plaintiffs,  as  attorneys-at-law,  during 
the  years  1872-75 ;  and  was  commenced  on  the  5th  March, 
1875.  At  the  April  term,  1875,  by  agreement,  the  cause  was 
submitted  to  arbitration,  and  the  submission  was  made  an 
order  of  court ;  and  the  cause  was  continued.  At  the  Octo- 
ber term,  it  was  "  continued  generally  ; "  and  at  the  next  en- 
suing term,  April,  1876,  it  was  "  continued  under  former  or- 
ders, and  this  cause  to  be  tried  at  next  term."  At  the  ensu- 
ing October  term,  1876,  the  court  set  aside  the  order  of  sub- 
mission, and  rendered  judgment  by  default  against  the  de- 
fendant, with  a  writ  of  inquiry,  which  was  executed ;  and  on 
a  subsequent  day  of  the  term,  refused  and  overruled  a  mo- 
tion by  the  defendant  to  set  aside  this  judgment,  reinstate 
the  cause  on  the  docket,  and  grant  a  new  trial.  The  judg- 
ment by  default,  without  notice  to  the  defendants,  and  the 
refusal  of  the  motion  to  set  it  aside,  are  now  assigned  as 
error. 

JNO.  T.  HEFLIN,  for  appellant. 

STONE,  J. — It  has  been  so  often  decided  that  an  applica- 
tion for  a  new  trial,  in  the  primary  courts,  is  matter  of  dis- 
cretion, and  the  ruling  thereon  not  revisable,  that  it  seems 
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scarcely  necessary  to  re-affirm  the  proposition. — See  2  Brick. 
Dig.  276,  §1. 

2.  This  narrows  the  present  controversy  to  a  single  in- 
quiry :  had  the  Circuit  Court  authority  to  proceed  with  the 
trial  of  this  cause,  at  the  time  it  was  tried,  without  further 
notice  to  the  defendant  ?  The  suit  was  a  common  action  for 
work  and  labor  done,  commenced  by  summons  and  com- 
plaint. At  the  trial  term,  Spiing,  1875,  the  matters  in  dis- 
pute were,  by  consent,  referred  to  the  arbitrament  of  two 
named  referees,  their  award  to  be  made  the  judgment  of  the 
court ;  and  this  submission  was  entered  on  the  minutes,  and 
the  cause  continued.  At  the  next  term,  October,  1875,  the 
cause  was  "  continued  generally."  At  the  Spring  term,  1876, 
the  cause  was  again  "  continued  under  former  order,  and  this, 
cause  to  be  tried  at  next  term."  At  the  Fall  term,  1876,  the 
following  entry  was  made,  as  the  record  discloses  :  "  This 
day,  October  4th,  1876,  came  the  plaintiffs  by  attorney,  and 
it  appearing  to  the  court  that  the  arbitrators,  J.  R  J.  and  P. 
G.  W.j  to  whom  this  case  was  referred  at  a  former  term  of 
this  court,  have  failed  to  take  any  action  in  the  premises, 
it  is  considered  by  the  court,  that  the  order  submitting  this 
cause  to  arbitration  be  set  aside."  The  court  thereupon, 
after  receiving  proof  that  the  summons  and  complaint  were 
properly  served,  rendered  judgment  by  default — the  sum  due 
being  ascertained  by  the  verdict  of  a  jury.  This  presents, 
substantially,  the  whole  record  ;  and  the  question  is,  was  the 
defendant  constructively  in  court,  or  should  it  have  been,  so 
as  to  defend  against  the  action? 

The  present  proceeding  was  under  section  3148  of  Revised 
Code,  which  reads  as  follows  :  "  It  is  the  duty  of  all  courts 
to  encourage  the  settlement  of  controversies  pending  before 
them,  by  a  reference  thereof  to  arbitrators  chosen  by  the 
parties,  or  their  attorneys ;  and,  on  motion  of  the  parties, 
must  make  such  order,  and  continue  the  cause  for  award ; 
but  such  continuance  must  not  extend  beyond  one  term,  un- 
less for  good  cause  shown,  or  by  consent."  It  is  manifest 
that  such,  submission  as  this  does  not  take  the  case  out  of 
the  court.  It  nieiely  suspends  the  cause  for  award,  but  not 
indefinitely.  Such  suspension,  or  continuance,  must  not  ex- 
tend beyond  one  term,  except  on  cause  shown,  or  by  consent 
This  language  clearly  contemplates  that  the  cause  shall  re- 
main on  the  docket,  subject  to  be  called  up  at  each  term  ;  for 
the  order  of  submission  operates-  a  continuance  for  only  one 
term.  It  is,  then,  a  cause  pending  in  court,  subject  to  its 
action  and  jurisdiction,  as  other  causes  are.  The  case  being 
,  thus  pending  in  court,  and  subject  to  its  orders,  it  was  the 
duty  of  the  defendant  to  be  represented  by  counsel ;  and, 
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under  our  system,  the  law,  while  the  suit  is  pending,  service 
having  been  perfected,  presumes  parties  to  be  in  court,  at  all 
times,  by  themselves  or  counsel ;  and  holds  them  to  the  same 
measure  of  accountability  as  if  they  were  present.— Clarke 
v.  West,  5  Ala.  117, 127. 

Presuming,  as  we  are  bound  to  do,  that  the  defendant  be- 
low, appellant  here,  was  present,  or  had  the  requisite  notice 
requiring  its  presence,  when  the  trial  was  had,  there  is  clearly 
no  error  in  this  record,  of  which  it  can  avail  itself.  If  it  has 
suffered  injury,  the  law  imputes  it  to  its  own  inattention  to 
the  cause. 

The  judgment  is  affirmed. 


INDEX. 


ACTION 

1.  Against  new  county,  for  pro-rota  share  of  ohl  county  deJ>t ;  presentation  of 

claim  to  Commissioners'  Court.- — An  action  at  law  lies  against  a  new 
county,  in  favor  of  one  of  the  old  counties  from  which  it  was  taken,  for1 
its  pro-rate  share  of  the  existing  debt  of  the  old  county,  as  ascertained 
and  certified  by  its  Commissioners'  Court,  if  the  Commissioners'  Court 
of  the  new  county  refuses  to  issue  its  certificate  of  indebtness,  as  re- 
quired by  the  statute  (Kev.  Code,  §  29);  and  it  is  not  necessary  that 
such  debt  shall  be  presented  within  twelve  months  (Ib.  §  909),  as  re- 
quired in  the  case  of  other  claims  against  a  county. — Chambers  County 
v.  Lee  County,  535. 

2.  When  action  lies  beticeen  tenants  in  common;  adverse  possession  and  ouster. — • 

In  ejectment,  or  a  statutory  real  action  in  the  nature  of  an  ejectment, 
between  two  tenants  in  common,  if  the  defendant  pleads  not  guilty,  and 
makes  a  claim  for  valuable  improvements  under  a  suggestion  of  adverse 
possession  (Rev.  Code,  §§  26U2,  2614),  and  claims  under  deeds  which 
purport  to  convey  the  entire  interest  in  the  premises  to  his  vendor  and 
himself — these  facts  are  sufficient  evidence  of  an  ouster,  and  dispense 
with  the  necessity  of  proving  a  demand  and  refusal  before  suit  brought. 
Philpot  v.  Bingham,  435. 

3.  Action  by  administrator  of  deceased  heir,  against  surviving  heirs,  for  money 

Jiad  and  received.  — The  administrator  of  a  deceased  heir  may  maintain 
an  action  at  law  against  the  surviving  heirs,  to  recover  his  intestate's 
share  of  the  purchase-money,  received  by  the  defendants,  from  the  sale 
of  a  tract  of  land,  which  belonged  to  them  and  the  intestate  as  tenants 
in  common,  and  was  sold  before  his  death  ;  and  consequently,  having 
an  adequate  remedy  at  law,  he  can  not  come  into  equity  to  enforce  such 
demand  ;  nor  can  he  charge  it,  as  an  equitable  lien,  on  other  unsold 
lauds,  which  he  seeks  to  have  sold  for  partition. — Cockrell  v.  Goleman's 
Adirir,  583. 

4.  Against  factor,  for  money  had  and  received. — If  a  factor  receives  cotton  for 

sale,  from  a  lessee  who  has  the  lawful  possession  and  a  right  to  ship  it, 
and  is  notified  of  the  lessor's  paramount  right  to  be  paid  his  rent  out  of 
the  proceeds  of  sale,  at  any  time  before  he  has  actually  paid  over  the 
money  to  the  lessee,  he  becomes  liable  to  the  lessor  in  an  action  for 
money  had  and  received;  and  although  he  may  retain  the  ordinary 
commissions  for  making  sales,  and  charges  actually  paid  on  account  of 
the  transportation  and  sale,  he  can  not  assert,  as  against  the  lessor,  a 
factor's  lien  for  advances  made  in  good  faith  to  the  lessee  before  notice 
of  the  lessor's  title. — Hooker  v.  Jones'  Adm'x,  266. 

5.  Splitting  entire  cause  of  action.  — If  a  lease  for  three  years  reserves  an  an- 

nual rent  of  $500,  but  stipulates  that  it  is  payable  in  hco  installments  of 
$750  each,  at  the  end  of  the  first  and  second  years,  the  lessor  can  not 
maintain  a  statutory  attachment  on  the  crop  for  $500  (Rev.  Code,  §2961), 
and  an  ordinary  common-law  action  for  the  residue  of  one  of  the  install- 
ments, since  this  would  be  splitting  up  an  entire,  indivisible  cause  of 
action.  —  Campbell  v.  Hatchett,  548. 

6.  Repeal  of  statute;  effect  on  existing  causes  of  action, — When  a  statute  pro- 
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hibits  an  act  under  a  penalty,  and  a  violation  of  Its  provisions  is  such 
an  act  of  negligence  as,  on  common-law  principles,  subjects  the  offender 
to  a  civil  action  for  damages  on  account  of  a  loss  or  injury  thereby 
proxiuaately  caused,  the  repeal  of  the  statute  does  not  take  away  or 
impair  a  right  of  action  which  has  already  accrued  by  reason  of  such 
negligence. — Grey's  Executor  v.  Mobile  Trade  Company,  388. 

ADULTERY.     See  CRIMINAL  LAW,  1. 

ADVANCES  ON  CROPS. 

1.  What  constitutes  statutory  lien,  and  how  far  recitals  are  conclusive. — To  create 

a  statutory  lien  for  advances  to  make  a  crop  (Rev.  Code,  §§  1858-60),  it 
is  not  only  necessary  that  the  prescribed  forms  should  be  followed,  but 
the  advances  must  be  actually  made  in  good  faith,  and  for  the  specified 
purpose;  and  a  stranger  to  the  contract,  not  being  bound  by  its  recitals, 
may  show  that  they  are  untrue,  and  that  the  instrument  was  in  fact  given 
to  secure  an  antecedent  debt. — Boswdl  &  Woolley  v.  Carlisle,  Jones  &  Co. 
554. 

2.  Application  of  money  advanced.  — The  statutory  lien  extends  only  to  the 

crops  of  the  current  year,  although  the  instrument  may  purport  to  give 
a  lien  for  that  year  and  the  next  ensuing  year  ;  and  the  person  making 
the  advances  is  not  required  to  see  to  their  proper  application,  nor 
responsible  for  any  misapplication  made  without  his  knowledge  or 
assent. — Ib.  554, 

3.  Title  under  statutory  lien. — An  instrument  creating  a  statutory  lien  for 

advances  to  make  a  crop  does  not  confer  on  the  person  making  the  ad- 
vances such  title  to  the  crops  as  will  enable  him  to  maintain  a  statutory 
action  for  a  trial  of  the  right  of  property  therein  •,  bat,  if  it  also 
contains  apt  words  to  make  it  operative  as  a  mortgage,  it  will  be  suffi- 
cient.— Ib.  554. 

ADVANCEMENTS. 

1.  When  brougJd  into  hotchpot.  —In  the  settlement  of  a  decedent's  estate, 
where  there  is  a  will  disposing  of  the  entire  estate,  advancements  received 
from  the  testator  should  not  be  charged  against  a  distributee,  unless  the 
will  so  directs;  but  the  appellate  court  can  not,  in  the  absence  of  all 
averment  and  proof  as  to  the  contents  of  the  will,  presume  that  such 
charge  was  erroneously  made. — Coleman  v.  Smith,  36'J. 

ADVERSE  POSSESSION.     See  LIMITATIONS,  STATUTE  OF. 

AGENCY. 

1.  Sufficiency  of  plea  in  bar,  negativing  fault  and  negligence.  — In  an  action 
against  a  common  carrier  lor  the  non-delivery  of  goods,  a  plea  in  bar, 
averring  that  the  steamboat,  on  which  the  goods  were  shipped,  "was  ac- 
cidentally destroyed  by  fire,  without  the  fault  or  negligence  of  this  de- 
fendant, "  sufficiently  negatives  negligence  on  the  part  of  the  defendant's 
agents  and  servants. — Grey's  Executor  v.  Mobile  Trade  Company,  387. 


1.  Charge  to  jury,  as  to  defense  of  alibi.- — A  charge  to  the  jury  in  a  criminal 

case,  instructing  them  that  they  "should  consider  the  evidence  of  an 
alibi  with  great  caution — that  the  law  so  considered  it,  because  it  was 
so  easily  manufactured,  but  that  an  alibi,  when  once  established  to  the 
satisfaction  of  the  jury,  was  as  good  as  any  other  evidence"  [defense], 
is  not  erroneous.  —  Provo  v.  The  State,  222. 

2.  Unsuccessful  attempt  to  prove. — An  unsuccessful  attempt  to  prove  an  alibi 

does  not  "  create  a  strong  presumption  against  the  prisoner,"  though, 
like  an  unsuccessful  attempt  to  prove  any  other  material  fact  in  defense, 
it  is  a  circumstance  to  be  weighed  against  him  ;  and  a  fraudulent  at- 
tempt to  prove  a  simulated  alibi,  sustained  by  perjury,  will,  if  detected, 
be  a  circumstance  of  great  weight  against  him . — Porter  v.  The  State,  96. 
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AMENDMENT. 

1.  Amendment  of  indictment. — An  indictment  for  larceny,   or  for  receiving 

stolen  goods,  may  be  amended,  with  the  consent  of  the  defendant,  in 
the  averment  of  the  Christian  name  of  the  person  to  whom  the  goods  be- 
longed (Rev.  Code,  §  4143);  and  the  fact  that  the  defendant  objected  to 
the  amendment,  and  only  consented  to  it  to  avoid  being  bound  over  to 
answer  a  new  indictment  at  the  next  term,  does  not  render  the  allow- 
ance of  the  amendment  improper. — Ross  v.  The  State,  177. 

2.  Amendment  of  sheriff's  return  on  venire,  showing  service  on  prisoner. — The 

sheriffs  return  on  the  venire,  in  a  capital  case,  not  showing  that  a  copy 
was  served  on  the  prisoner  one  entire  day  before  the  day  appointed  lor 
the  trial  (Rev.  Code,  §  4171),  the  defect  may  be  supplied  by  amend- 
ment, when  a  motion  is  made  to  quash  the  venire  on  account  of  it. — 
Gray  v.  The  Stale,  86. 

3.  Amended  bUl  in  chancery. — An  amendment  of  a  bill  in  chancery,  seeking 

to  hold  a  mortgagee  liable  as  a  trustee  in  invitum  for  creditors,  will  not 
be  allowed  to  relate  back  to  the  filing  of  the  original  bill,  so  as  to  hold 
him  liable  for  moneys  paid  out  by  him  in  good  faith  in  the  meantime. 
Crawford  v.  Kirksey,  283. 

APPEAL.     See  EBEOE  AND  APPEAL. 

ARBITRATION. 

1.  Submission  of  pending  cause  to  arbitration;  power  of  court  to  set  aside  or- 
der, and  render  judgment  by  default. — When  a  pending  suit  is  submitted 
to  arbitration,  and  the  submission  is  made  an  order  of  court  (Rev.  Code, 
§  3148),  the  statute  contemplates  that  the  cause  shall  remain  on  the 
docket,  and  be  subject  to  the  order  of  the  court;  and  if  the  submission 
is  not  executed  by  the  next  term,  the  court  may  set  it  aside  at  a  subse- 
quent term,  and  render  judgment  by  default,  without  any  notice  to  the 
defendant,  since  he  is  presumed  to  be  in  court.— Shelby  Iron  Company  v. 
Cobb  &  Lewis,  636. 

ARREST. 

1.  Warrant  of  arrest;  form  and  sufficiency  of. — A  warrant  issxied  by  a  justice 
of  the  peace,  stating  in  its  caption  the  State  and  county,  dated,  signed 
by  the  justice  with  the  addition  of  the  letters  "  J.  P."  to  his  name,  di- 
rected "to  any  constable  of  said  county,"  and  commanding  him  to  ar- 
rest and  bring  before  the  justice  a  certain  person  therein  named,  "to 
answer  the  criminal  offense  of  larceny,"  is  regular  on  its  face  (Rev. 
Code,  §§  398-2,  2687),  and  justifies  the  constable  in  executing  it. — Mur- 
phy v.  The  State,  252. 

2.  Same;  when  not  functus  officio. — A  warrant  of  arrest   does  not  become 

functus  officio,  so  soon  as  the  defendant  is  arrested  under  it,  and  brought 
before  the  magistrate  ;  if  the  defendant  escapes  from  custody,  he  may 
be  pursued  by  the  constable,  and  re-arrested  under  the  warrant,  without 
any  new  process.  — Ib.  252. 

3.  Limitation  and  commencement  of  prosecution, — A  warrant  of  arrest,   issued 

and  returned  by  a  proper  officer,  is  the  commencement  of  a  criminal 
prosecution  (Rev.  Code,  §  3954)  within  the  meaning  of  the  statute  of 
limitations.—  Ross  v.  Ihv  State,  177. 

ARSON.    See  CEIMINAL,  LAW,  2. 

ASSIGNMENT. 

1.  General  assignment  for  benefit  of  creditors. — An  absolute  deed,  executed  by 
an  insolvent  debtor  to  his  largest  creditor,  in  satisfaction  of  an  antece- 
dent debt ;  and  a  mortgage  executed' on  the  next  day,  conveying  the 
greater  part  of  the  residue  of  his  property  to  said  creditor  and  another 
person,  to  secure  them  against  a  supposed  liability  as  his  sureties  on  an 
official  bond,  cannot  be  construed  together  as  constituting  a  general  as- 
signment (Rev.  Code,  §  1867),  when  the  deed  is  upheld  as  a  valid  con- 
veyance, although  the  mortgage  is  held  to  be  without  consideration,  and 
(42) 
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therefore  constructively  fraudulent  and  void  as  against  creditors,  be- 
cause the  supposed  liability  proved  to  be  merely  nominal. — Crawford  v. 
Kirksey,  282. 

ASSUMPSIT.     See  ACTION,  3,  4. 

ATTACHMENT. 

] .  Attachment  for  rent  ;  splitting  entire  cause  of  action.  — If  a  lease  for  three 
years  reserves  an  annual  rent  of  $500,  but  stipulates  that  it  is  payable 
in  two  installments  of  $750  each,  at  the  end  of  the  first  and  second 
years,  the  lessor  cannot  maintain  a  statutory  attachment  on  the  crop  for 
$500  (Rev.  Code,  §  2961),  and  an  ordinary  common-law  action  for  the 
residue  of  one  of  the  installments,  since  this  would  be  splitting  up  an 
entire,  indivisible  cause  of  action. —  Campbdl  v.  Hatchett,  548. 

ATTORNEY-AT-LAW. 

1.  Purchase  by  plaintiff's  attorney,  at  execution  sale. — An  attorney  may,  with- 
out impropriety,  represent  his  client  at  a  sheriff's  sale  under  execution, 
and  buy  in  the  property  for  his  client.  —Fabel  v.  Boykin,  383. 

BAIL. 

1.  When  bail  are  discharged,  by  confinement  of  principal  under  legal  process. — 

To  a  scire  facias  on  a  forfeited  recognizance,  it  is  not  a  good  plea  by  the 
sureties,  that  their  principal  was,  at  the  time  of  the  rendition  of  the 
judgment  nisi,  confined  in  the  penitentiary  of  another  State,  under  a 
conviction  for  felony  there  had  before  a  court  of  competent  jurisdiction; 
for,  non  constat  that  the  confinement  did  not  terminate  before  plea 
pleaded,  or  before  the  rendition  of  final  judgment.  But  such  confine- 
ment, even  if  it  still  continued,  would  not  discharge  the  sureties  ;  since 
the  impossibility  of  performance  created  by  act  of  the  law,  such  as  ex- 
cuses the  non-performance  of  a  condition,  must  be  by  the  act  of  the  law 
which  creates  the  obligation.  —  Cain  v.  The  State,  170. 

2.  Judgment  final  against  oail ;  for  what  amount  rendered. — When  judgment  is 

made  final  against  bail,  the  court  is  authorized  by  the  statute  (Rev. 
Code,  §  4258)  to  make  it  absolute  for  the  full  amount  of  the  penalty,  or 
any  part  thereof,  according  to  the  circumstances  of  the  case  ;  and  the 
confinement  of  the  principal  in  the  penitentiary  of  another  State  under 
a  conviction  for  felony,  since  it  renders  his  appearance  or  surrender  im- 
possible, "  might  be  a  circumstance  inducing  the  court  to  mitigate  the 
judgment  to  a  sum  less  than  the  penalty.  "-—/&.  170. 

3.  Undertaking  of  bail,  on  suspension  off  judgment  of  conviction  pending  error  or 

appeal. — When  a  judgment  of  conviction  in  a  crimin-il  case  is  suspended, 
because  legal  questions  have  been  reserved  for  the  decision  of  this  court, 
and  the  defendant  gives  bail  for  his  appearance  at  the  next  term  to 
"abide  the  judgment  rendered"  (Rev.  Code,  §4305),  the  legal  effect  of 
the  undertaking  is,  that  the  defendant  shall  appear,  not  only  at  the  next 
succeeding  term,  but  at  any  subsequent  term  to  which  the  case  may  be 
continued,  until  decided  by  the  appellate  court. —  Williams  v.  The  State, 

4.  Same  ;  variance. — In  scire  facias  against  bail  on  a  forfeited  recognizance, 

it  the  undertaking  of  bail  is  described  in  the  judgment  nisi  according  to 
its  legal  effect,  though  not  according  to  its  literal  terms,  there  is  no  such 
variance  as  will  support  a  plea  of  nul  tiel  record,  or  a  demurrer  to  the 
scifa.  setting  out  the  undertaking  on  oyer.— 16.  71. 

C.  Mme  ;  what  will  discharge  bail,  and  how  pleaded.  — If  the  undertaking  of 
bail  instead  of  being  conditioned  as  required  by  the  statute,  is  condi- 
tioned for  the  defendant's  appearance  at  the  next  term,  "to  abide  the 
judgment  rendered  at  this  term,"  the  reversal  of  that  judgment  by  the  ap- 
pellate court  would  probably  discharge  the  sureties;  but  this  defense 
must  be  set  up  by  the  plea  of  nul  tiel  record,  craving  oyer  of  the  under- 
taking, and  sustained  by  evidence  from  the  record,  and  cannot  be  taken 
by  demurrer  to  the  scifa.—  Ib.  71. 
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6.  Ball  in  capital  cases;  how  appellate  court  revises  refusal. — In  capital  cases, 

the  accused  is  not  entitled  to  bail  as  a  matter  of  right,  where  the  proof 
is  evident,  or  the  presumption  great;  and  if  bail  is  refused  by  the  pri- 
mary court  or  magistrate,  on  habeas  corpus,  this  court  will  not  reverse 
the  decision  (Rev.  Code,  §  4242),  where  its  correctness  depends  greatly 
on  the  manner,  conduct,  and  demeanor  of  the  witnesses,  unless  it  clearly 
appears  to  be  wrong.  —Exparte  Weaver,  250. 

7.  Same.—  On  application  for  bail  in  a  case  of  homicide,  after  its  refusal  by 

an  inferior  tribunal  or  magistrate  (Rev.  Code,  §  4242),  where  the  right 
to  bail  depends  in  a  great  degree  on  testimony  given  ore  tenus,  this  court 
will  not  reverse  the  decision  of  the  lower  court,  unless  it  clearly  appears 
to  be  wrong.  —  Ex  parte  Allen,  258. 

BAILMENT.     See  COMMON  CABBIEBS. 
BAWDY  HOUSES.     See  CBIMINAL  LAW,  4,  5. 
BIGAMY.     See  CBIMINAL  LAW,  6-9. 

BILL  OF  EXCEPTIONS. 

1.  Sufficiency  of  exception  to  refusal  of  charges  asked. — When  the  bill  of  excep- 

tions states  that  "the  defendants  requested  the  court  to  give  each  of  the 
following  charges  in  writing,"  setting  them  out,  "but  the  court  refused 
to  give  either  of  said  charges,  and  to  such  refusal  the  defendants  ex- 
cepted,"  the  exception  brings  up  for  revision  the  refusal  of  each  one  of 
the  charges,  as  if  a  separate  exception  had  been  reserved  to  each. — 
Lehman,  Durr  &  Co.  v.  Bibb,  411. 

2.  General  exception  to  entire  charge.  — A  general  exception  to  an  entire  charge, 

consisting  of  several  distinct  paragraphs,  is  not  sufficient  to  reach  any 
minor  defect  in  a  particular  proposition,  to  which  the  attention  of  the 
court  below  is  not  specifically  directed. — Jacobson  v.  The  State,  151. 

3.  Exception  to  charge ;  when  sufficient  in  certainty. — An  exception  which  is  not 

presented  with  reasonable  certainty,  will  not  be  entertained;  an  excep- 
tion "to  the  latter  portion  ol  said  charge,"  when  the  charge  consists  of 
several  sentences,  or  "to  so  much  of  the  charge  as  commences  with  the 
words,  'if  the  jury  believe,'  on  the  fourth  line  from  the  bottom  of  the 
preceding  page,"  is  wanting  in  certainty  and  definiteness. — Stroud  v. 
The  State,  77. 

BONDS. 

1.  Fupersedeas  bond  on  appeal ;  liability  of  sureties. — On  appeal  to  this  court 

in  a  chancery  cause,  if  a  supersedeas  bond  is  given,  and  the  decree  is 
here  affirmed  (Rev.  Code,  §  3500),  this  court  will  render  a  summary 
judgment  against  the  sureties;  or,  if  the  bond  does  not  conform  to  the 
provisions  of  the  statute,  an  action  at  law  for  its  breach  may  be  main- 
tained ;  but,  if  the  decree  is  reversed,  although  a  part  of  it  is  held  to  be 
free  from  error,  and  the  cause  is  reminded  for  further  proceedings,  the 
chancellor  has  no  power  to  render  a  summary  judgment  against  the 
sureties  on  the  bond. — Orawford  v.  Kirksey,  282. 

2.  tyiecial  supersedeas  bond. — In  cases  where  a  special  supersedeas  bond  is  re- 

quired (Rev.  Code,  §§  3489-90),  it  should  contain  not  only  the  condi- 
tion prescribed  in  ordinary  cases,  but  a  superadded  condition,  accord- 
ing to  the  circumstances  of  each  case,  providing  indemnity  against  such 
damage  or  loss  as  the  appellee  may  sustain  by  the  appeal;  but  any  re- 
covery on  such  bond,  beyond  the  costs  of  the  appeal,  must  be  by  suit  on 
the  bond.—  Hughes  v.  IlatcJiett  &  Trimble,  539. 

BURGLARY.     See  CBIMINAL  LAW,  10-17. 
CANCELLATION  OF  DEEDS.     See  CHANCEBT,  4,  5. 
CARRYING  CONCEALED  WEAPONS.     See  CBIMINAL  LAW,  18. 
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1.  Return  to  certiorari,  to  complete  transcript.  — In  making  out  a  transcript  in 
return  to  a  certiorari  from  this  court,  it  is  the  duty  of  the  clerk  to  con- 
fine himself  to  the  omissions  or  defects  specially  pointed  out  in  the  cer- 
tiorari, and  he  has  no  authority  to  make  alterations  in  other  parts  of  the 
transcript,  to  which  no  objection  was  here  made. — Stroud  v.  The 
State,  77. 

CHANCEEY. 

I.     JURISDICTION  AND  GENERAL  PRINCIPLES. 

1 .  Inadequacy  of  legal  remedy.  — At  common  law,  there  was  an   appropriate 

remedy  tor  the  enforcement  of  every  right;  and  if  there  was  no  adequate 
legal  remedy,  the  Court  of  Chancery  supplied  the  defect.  But  this 
principle  applies  only  to  common-law  rights,  and  does  not  extend  to 
rights  created  by  statute,  for  the  enforcement  of  which  the  statute  itself 
provides  a  specific  though  inadequate  remedy. — Janney  v.  Buell  & 
Wife,  408. 

2.  Same,  as  applied  to  judgment  creditor  against  wife's  statutory  separate  estate.— 

When  a  debt  for  necessaries,  or  "articles  of  comfort  and  support  of  the 
household"  (Eev.  Code,  §§  2376-7),  has  been  reduced  to  judgment  be- 
fore a  justice  of  the  peace,  in  an  action  against  the  husband  alone,  and 
an  execution  thereon  has  been  returned  not  satisfied,  the  statute  has 
provided  no  remedy  by  which  the  wife's  lands  may  be  subjected  to  its 
payment;  and  a  court  of  equity  has  no  power  to  supply  this  defect. — 
Ib.  4i >8. 

3.  Allotment  of  homestead  exemption. — The  trustee  in  a  deed  of  trust  for  the 

benefit  of  creditors,  which  conveys  the  debtor's  homestead  exemption, 
with  other  lands,  may  maintain  a  bill  in  equity  against  a  purchaser  of 
the  lands  under  a  prior  mortgage,  which  was  inoperative  as  an  aliena-. 
tion  of  the  homestead,  to  have  the  homestead  set  apart,  by  commission- 
ers appointed  by  the  court;  the  debtor  himself  not  having  exercised  his 
right  of  selection,  and  the  homestead  never  having  been  set  apart  to 
him.—  McOuire  v.  Van  Pelt,  345. 

4.  Cancellation  of  deed,  as  cloud  on  title.— A  court  of  equity  will  not  interfere 

to  cancel  a  deed,  as  a  cloud  on  the  title  to  land,  when  it  is  void  on  its 
face;  but,  if  extrinsic  evidence  is  necessary  to  show  its  invalidity, 
although  it  may  be  void  in  fact,  it  is  a  cloud  on  the  title,  and  a  court  of 
equity  will  cancel  it.—  Daniel  v.  8t.ewart,  278. 

5.  Same.— A.  bill  in  equity,  to  remove  a  cloud  on  the  title  to  land,  can  only 

be  maintained  by  a  person  who  is  in  possession :  if  the  land  is  adversely 
held  under  color  of  title  by  another  person,  the  complainant  must  re- 
cover the  possession  by  an  action  at  law. — Ib.  278. 

6.  When  married  woman  cannot  come  into  equity. — A  married  woman,  having 

an  adequate  remedy  at  law,  by  action  in  her  own  name,  to  recover  the 
possession  of  lands  belonging  to  her  statutory  separate  estate  (Rev.  Code, 
§§  2525),  can  not  maintain  a  bill  in  chancery  for  that  purpose,  in  the 
absence  of  fraud,  or  other  circumstances  of  equitable  cognizance.  (Over- 
ruling Barclay  v.  Plant  &  Co.,  50  Ala.  509.)  Ib.  278. 

7.  When  administrator  can  not  come  into  equity. — The  administrator  of  a  de- 

ceased heir  may  maintain  au  action  at  law  against  the  surviving  heirs, 
to  recover  his  intestate's  share  of.  the  purchase-money,  received  by  the 
defendants,  from  the  sale  of  a  tract  of  land,  which  belonged  to  them  and 
the  intestate  as  tenants  in  common,  and  was  sold  before  his  death;  and 
consequently,  having  an  adequate  remedy  at  law,  he  can  not  come  into 
equity  to  enforce  such  demand ;  nor  can  he  charge  it,  as  an  equitable 
lien,  on  other  unsold  lands,  which  he  seeks  to  have  sold  for  partition. — 
Cockrett  v.  Coleman's  Adm'r,  583, 

8.  Jurisdiction  of  equity,  as  affected  by  statutory  jurisdiction  conferred  on  other 
courts. — It  is  a  very  general  principle,  which  has  been  often  announced 
and  acted  on  by  this  court,  that  the  original  jurisdiction  of  courts  of 
equity  is  not  affected  by  statutory  provisions  conferring  jurisdiction  on 
other  courts,  unless  the  statute  contains  express  words  of  exclusion,  or 
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manifests  a  clear  intention  that  it  shall  so  operate;  but,  in  such  cases, 
the  jurisdiction  of  equity  is  concurrent  with  that  of  the  court  on  which 
the  statutory  jurisdiction  is  conferred,  and  if  the  latter  first  acquires 
jurisdiction  of  any  particular  case,  some  special  equity  must  be  shown 
to  justify  the  interposition  of  the  former. — Lee  v.  Lee,  590. 
9.  Jurisdiction  of  equity  over  infants  and  their  guardians. — The  Chancery  Court 
here,  as  in  England,  is  the  general  guardian  of  all  infants  within  its  ter- 
ritorial jurisdiction,  and  has  original,  inherent  jurisdiction  to  appoint 
guardians  for  them,  and  to  remove  their  guardians,  no  matter  how,  or  by 
whom  appointed,  whenever  the  interest  of  the  infant  requires  such  re- 
moval; and  this  jurisdiction  is  not  affected  by  the  statutory  jurisdiction 
which  has  been  conferred  on  the  Probate  Courts.  In  the  exercise  of 
this  jurisdiction,  the  court  proceeds  upon  the  theory  that  guardianship 
is  a  trust,  and  intervenes  to  protect  the  interests  of  the  infant,  by  way 
of  preventive  as  well  as  remedial  justice — where  a  loss  or  injury  is 
threatened,  as  well  as  where  it  has  been  consummated. — Il>.  590. 

10.  When  infant  may  come  into  equity,  against  guardian  and  his  sureties. — If  let- 

ters of  guardianship  on  the  estate  of  several  infants  are  procured  from 
the  Probate  Court,  under  an  agreement  between  the  guardian  and  his 
sureties  on  his  official  bond,  that  he  will  lend  the  infant's  moneys,  with- 
out security,  to  a  corporation  of  which  the  sureties  are  officers,  and 
which  is  at  that  time  greatly  embarrassed  in  its  pecuniary  affairs;  and, 
pursuant  to  this  agreement,  the  moneys  are  thus  loaned  to  the  corpora- 
tion, which  soon  afterwards  becomes  insolvent,  its  assets  being  placed 
in  the  hands  of  a  receiver;  a  bill  may  be  filed  in  the  name  and  for  the 
benefit  of  the  infants,  against  the  guardian  and  his  sureties,  to  compel 
an  account,  and  the  payment  of  the  money  into  court,  although  it  is  not 
shown  that  the  guardian's  bond  is  insufficient;  and,  under  such  a  bill, 
the  court  may  compel  the  guardian  to  account,  require  the  payment  of 
the  money  into  court,  appoint  a  receiver  or  guardian  to  take  charge  of 
it,  under  the  supervision  of  the  court,  investing  or  lending  it  out,  and 
applying  the  income  to  the  maintenance  and  education  of  the  infants. 
Ib.  590. 

11.  Guardian's  contract  for  board  and  education  of  ward;  not  chargeable  on  in- 

fant's lands. — The  board  and  education  of  minors,  under  a  contract  made 
by  their  guardian,  who  was  also  administrator  of  their  deceased  father, 
cannot  be  charged  on  their  real  estate,  under  a  bill  filed  by  the  creditor, 
because  the  guardian  has  wasted  all  their  personal  estate,  and  he  and 
his  sureties  are  insolvent. — St.  Joseph's  Academy  v.  Augustini  &  Wife,  493. 

12.  When  equity  witt  interfere  between  mortgagor  and  mortgagee. — A  court  of 

equity  will  not  entertain  a  bill,  the  sole  purpose  of  which  is  to  declare 
that  the  relation  of  mortgagor  and  mortgagee  exists  between  the  parties 
-to  a  contract.  Whether  the  true  character  of  the  transaction  appears  on 
the  face  of  the  writings,  or  is  established  by  parol  evidence,  a  court  of 
equity  will  not  take  jurisdiction,  except  for  foreclosure  or  redemption, 
unless  cancellation  is  sought— Micou  v.  Ashurst,  607. 

13.  Injunction  against  vendor  or  mortgagee. — In  the  absence  of  some  special 

equity,  a  court  of  equity  will  not  interfere  by  injunction,  after  default 
on  the  part  of  the  purchaser  or  mortgagor,  to  prevent  the  vendor  or 
mortgagee  from  pursuing  any  or  all  of  the  concurrent  remedies  which 
the  law  gives  him,  nor  compel  an  election  by  him. — Ib.  607. 

14.  Receivers;  in  what  co.ses  appointed. — In  the  appointment  of  receivers,  reg- 

isters and  chancellors  should  act  with  great  caution,  and  should  not  in- 
terfere at  the  instance  of  a  creditor,  whose  debt  is  disputed,  so  as  to 
give  him  in  effect  an  attachment  against  the  property  of  his  debtor, 
without  security;  nor  should  a  receiver  be  appointed,  except  in  very  rare 
cases,  or  where  the  party  asking  for  -it  has  some  specific  lien  on  the 
property,  without  requiring  security  to  protect  the  adverse  party  against 
injury.  —Hughes  v.  Ilatdidi  &  Trimble,  631. 

15.  Same;  as  between  vendor  and  purchaser,  or  mortgagor  and  mortgagee. — Wheu 

the  vendor  of  lands,  retaining  the  title  in  himself,  executes  to  the  pur- 
chaser a  bond  conditioned  to  make  title  when  the  purchase-money  is 
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paid,  and  puts  him  in  possession ,  his  position  towards  the  purchaser  is 
that  of  a  mortgagee  towards  the  mortgagor;  and  in  such  case,  the  rents 
and  profits  of  the  land  belong  to  the  purchaser,  and  cannot  be  subjected 
to  the  payment  of  the  purchase-money  before  the  lien  on  the  land  is  en- 
forced. But,  when  a  bill  is  filed  to  enforce  the  vendor's  lieu  on  the 
land,  or  to  foreclose  the  mortgage,  if  it  is  shown  that  the  land  itself  is 
not  a  sufficient  security,  and  that  the  purchaser  or  mortgagor  is  insol- 
vent, the  court  may  appoint  a  receiver  of  the  rents  and  profits. — Ib.  031. 

16.  Reformation  of  written  contracts. — When,  by  mistake,  a  written  contract 

fails  to  express  any  material  term  of  the  actual  agreement  which  the 
parties  intended  to  make,  a  court  of  equity  will  reform  it,  and  make  it 
express  the  true  agreement;  but  the  mistake  must  be  shown  by  clear  and 
satisfactory  proof ;  and  if  it  is  uncertain  in  any  material  respect,  the 
uncertainty  is  fatal  to  relief,  although  the  court  may  see  that  great 
wrong  has  been  done. — Alexander  v.  Caldwell,  517. 

17.  Reformation  of  mortgage  refused,  notvMhstanding  mistake,  on  account  of  un- 

certainty of  proof.  — Where  a  mortgage  purported  to  convey  eight  hun- 
dred acres  of  land,  part  of  a  large  plantation,  but,  by  a  misdescription 
of  government  numbers,  conveyed  three  hundred  and  twenty  acres  to 
which  the  mortgagor  hud  and  claimed  no  title;  held,  that  a  reformation 
was  properly  refused,  although  there  was  an  evident  mistake,  because  it 
was  uncertain  what  lands  were  intended  to  be  conveyed  instead  of  those 
described  by  mistake. — Ib.  517. 

18.  Reformation  of  written  contracts. — A  court  of  equity  has  undoubted  juris- 

diction to  reform  written  contracts,  when,  on  account  of  mistake  or 
fraud,  they  fail  to  express  the  real  intention  and  agreement  of  the  par- 
ties; but,  in  the  exercise  of  this  jurisdiction,  which  invades  a  salutary 
rule  of  evidence,  the  court  proceeds  with  the  utmost  caution,  imposing 
on  the  party  complaining  the  burden  of  proving  the  alleged  mistake  by 
clear,  exact,  and  satisfactory  evidence,  and  resolving  against  him  what- 
ever of  doubt  or  uncertainty  the  evidence  may  generate. — Campbell  v. 
Hatchett,  548. 

19.  Reformation  of  lease. — Where  a  written  lease,  for  the  term  of  three  years, 

recited  that  the  agreed  rent  was  $1,500  for  the  term,  payable  in  two  equal 
installments  of  $750  each,  at  the  end  of  the  first  and  second  years  of  the 
term ;  and  the  lessor  filed  a  bill  to  reform  it,  so  as  to  make  it  show  that 
the  agreed  rent  was  $500  for  each  year,  though  payable  as  specified, 
thereby  giving  him  a  landlord's  statutory  lien  and  remedy  against  the 
crop  for  each  year's  rent  (Rev.  Code,  §  2901);  held,  that  the  supposed 
legal  effect  of  the  change  in  the  contract  was  conclusive  against  the  ex- 
istence of  the  alleged  mistake,  since  the  contract,  as  thus  reformed, 
would  be  inharmonious  and  inconsistent,  if  not  impossible  of  legal  effect 
and  operation. — Ib.  548. 

20.  Conversion  of  testamentary  trust  funds  into  land  /  jurisdiction  of  equity,  and 

how  exercised. — Whether  a  court  of  equity  can,  under  any  circumstances, 
authorize  the  conversion  of  a  testamentary  trust  fund,  by  purchasing  a 
homestead  for  the  life-tenant  and  his  children,  at  their  instance,  when, 
by  the  terms  of  the  bequest,  the  interest  only  is  to  be  paid  annually  to 
him  during  his  life,  and  then  to  his  surviving  wife  for  life,  with  re- 
mainder to  his  children,  if  any,  and  remainder  over  in  default  of  chil- 
dren, is  left  an  open  question.  If  the  court  has  such  power,  it  can  only 
be  exercised  upon  the  clearest  allegations  and  proof  that  the  interests  of 
the  remainder-men  will  not  be  prejudiced  by  the  change ;  and  the  title 
of  the  property,  its  value,  and  the  terms  of  the  purchase,  after  being 
ascertained  by  the  register  under  a  reference,  must  be  approved  by  the 
court.—  Crawford  v.  Oresicell,  497. 

21.  Trust  estates,    and  trustees:  jurisdiction  of  equity  over;   decree  outside  of 

pleadings  and  proof. — Whatever  power  a  court  of  equity  may  have  over 
the  estates  of  infants  who  have  become  wards  of  the  court,  and  over 
trust  estates  which  are  being  administered  by  the  court,  it  has  no  power, 
ex  mero  motu,  on  a  bill  filed  to  authorize  the  purchase  of  a  homestead 
for  the  beneficiaries  with  moneys  belonging  to  a  testamentary  trust 
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fund,  to  require  the  testamentary  trustee  to  give  bond  for  the  fund,  or 
to  pay  it  into  court,  nor  to  order  his  removal  in  default  of  such  bond  or 
payment,  when  the  bill  makes  no  charges  against  him,  and  there  is  no 
proof  of  any  misconduct  on  his  part. — Ib.  497. 

22.  Purchase  by  trustee  or  administrator  at  his  own  sale. — A  purchase  of  lands 

by  a  trustee  at  his  own  sale,  or  by  an  administrator  who  is  not  interested 
in  the  estate,  is  voidable  at  the  option  of  the  beneficiaries,  seasonably 
expressed,  although  he  acted  with  fairness,  and  made  no  profit ;  or  they 
may  treat  the  purchase  as  made  for  their  benefit,  and  claim  any  profit 
accruing  on  a  subsequent  re-sale. — James  v.  James,  525. 

23.  Same. — It  may  be  that,  when  an  administrator  has  made  an  actual  sale 

to  a  third  person,  in  good  faith,  at  an  adequate  price,  and  without  col- 
lusion, and  the  sale  has  been  completed  and  confirmed,  leaving  no  duty 
resting  on  him  inconsistent  with  his  individual  interest  as  a  purchaser, 
he  may  purchase  from  his  vendee,  and  hold  the  lands  freed  from  any 
constructive  trust  in  favor  of  the  beneficiaries  ;  but,  where  the  vendee 
is  his  near  relation,  and  only  a  short  time  intervenes  between  the  sale 
and  re-purchase,  he  must  repel  the  presumption  of  indirection  and  eva- 
sion, arising  from  these  facts,  by  clear  and  convincing  evidence  ;  and  if 
he  reports  himself  to  the  court  as  the  purchaser  at  his  own  sale,  and 
procures  a  confirmation  of  the  sale,  and  a  conveyance  to  himself,  he  can- 
not be  heard  to  say,  when  the  beneficiaries  afterwards  seek  to  enforce  a 
trust  on  the  lauds  in  their  favor,  that  another  person  was  in  fact  the 
purchaser  at  his  sale,  and  afterwards  sold  and  conveyed  to  him. — 
Ib.  525. 

24.  Same  ;  what  delay  bars  equitable  relief. — Long  acquiescence  on  the  part  of 
the  beneficiaries,  in  a  purchase  by  a  trustee  at  his  own  sale,  if  unex- 
plained, is  a  waiver  of  the  right  to  impeach  it ;  and  in  determining 
what  is  reasonable  diligence,  or  what  is  unreasonable  delay,  each  case 
must  necessarily  be  controlled  by  its  own  peculiar  circumstances. 
Where  the  beneficiaries  seek  to  enforce  a  constructive  trust  in  the  lands, 
claiming  the  benefit  of  a  re-sale  by  the  trustee  at  an  increased  price,  no 
actual  fraud  being  alleged,  they  must  file  their  bill  within  six  years  after 
the  re-sale,  that  being  the  statutory  bar  to  a  corresponding  legal  right 
and  remedy  (Rev.  Code,  §  2901);  and  if  they  were  infants  when  the 
cause  of  action  in  their  favor  accrued  (Ib.  §  2910),  they  must  file  their 
bill  within  three  years  after  attaining  their  majority. — Ib.  525. 
2C.  Who  i<s  purcMser  for  valuable  consideration. — When  a  mortgage  is  given  to 
secure  a  debt  presently  contracted,  or  contracted  on  the  faith  and  prom- 
ise that  it  should  be  given,  the  mortgagee  is  a  bonafide  purchaser  for  val- 
uable consideration,  and,  as  such,  is  entitled  to  protection  against 
equities  of  which  he  had  notice. — Coleman  v.  Smith,  369. 

26.  Same. — When  a  mortgage  is  given  to  secure  the  payment  of  a  pre-existing 

debt,  the  mortgagee  cannot  claim  protection  against  older  equities,  as  a 
bona  fide  purchaser  for  a  valuable  consideration.  — Alexander  v.  Cald- 
well,  517. 

27.  Injunction  of  trespass  to  real  estate. — The  jurisdiction  of  a  court  of  equity 

to  enjoin  trespasses  to  real  estate,  though  of  recent  origin,  is  now  firmly 
established  ;  but  the  court  will  never  exercise  this  power,  unless  the 
party  complaining  shows  a  clear  title,  legal  or  equitable,  and  an  injury 
not  capable  of  prevention  otherwise.  — Boulo  v.  JV.  0.  Railroad  Co. ,  480. 

II.    PLEADING  AND  PRACTICE. 

28.  Certainty  requisite  in  allegations. — An  averment,  in  a  bill  in  chancery,  that 

the  passage  of  a  municipal  ordinance  was  procured  by  bribery,  not 
specifying  the  names  of  the  officers  bribed,  nor  the  sums  paid  or  prom- 
ised, is  not  sufficiently  definite  and  'certain  on  demurrer. — Perry  u.  K 
0.  Kailroad  Co.,  414. 

29.  Averment  of  ignorance,  as  excuse  for  delay.— When  a  party  relies  on  his  ig- 

norance of  facts  material  to  his  rights,  as  an  excuse  for  his  laches  and 
delay  in  asserting  them,  he  must  show  by  distinct  averments  why  he 
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was  so  long  ignorant,  and  acquit  himself  of  all  knowledge  of  facts 
which  would  put  him  on  inquiry ;  and  must  show  how  ami  when  he 
first  acquired  a  knowledge  of  the  facts. — James  v.  James,  526. 

30.  Laches,  or  lapse  of  time;  how  taken  advantage  of  in  equity. — Laches,  lapse 

of  time,  unreasonable  delay  or  acquiescence,  unlike  the  statute  of  limi- 
tations at  law,  is  available  as  a  defense  in  equity  without  being  specially 
pleaded.— Ib.  526. 

31.  Miyjoinder  of  complainants. — Where  several  persons  join  as  complainants 

in  a  bill,  if  one  of  them  is  barred  by  laches,  lapse  of  time,  or  the  statute 
of  limitations,  no  relief  can  be  granted  to  the  others. — Ib.  526. 

32.  General  demurrer. — "That  there  is  no  equity  in  the  bill,"  is  only  a  gen- 

eral demurrer,  which,  being  prohibited  by  statute  (Rev.  Code,  §  3350), 
can  not  be  considered  for  any  purpose. — McG-uire  v.  Van  Pelt,  344. 

33.  What  relief  may  be  had,  inconsistent  with  specific  prayer,   or  under  bill  in 

double  aspect. — Under  a  bill  which  specifically  asks  the  cancellation  of  n. 
mortgage,  because  given  to  secure  a  debt  founded  on  an  alleged  illegal 
consideration,  the  complainant  can  not  have  a  decree  establishing  the 
mortgage,  and  allowing  him  to  redeem;  nor  can  the  bill  be  framed  with 
a  double  aspect,  asking  either  a  cancellation  or  redemption ;  especially 
wben  there  is  no  averment  of  ignorance  of  facts,  or  of  a  necessity  for  a 
discovery. — M  icou  v.  Ashurst,  607. 

34.  When  equity  of  bill  will  not  be  considered  on  error. — On  appeal  by  the  com- 

plainant in  a  chancery  cause,  from  a  final  decree  in  his  favor,  this  court 
will  not,  at  the  instance  of  the  appellee,  with  a  view  to  applying  the 
doctrine  of  error  without  injury,  consider  the  question  whether  the  bill 
contains  equity. — Carlin  v.  Jones,  624. 

35.  Parties  to  suit  for  redemption;  who  may  intervene. — A  subsequent  incum- 

brancer,  or  sub-purchaser  from  the  mortgagee,  whose  rights  accrue 
pending  a  suit  for  redemption  by  a  purchaser  from  the  mortgagor,  may 
intervene  by  petition,  and  be  made  a  party  to  the  suit,  in  order  that  he 
may  assert  his  rights  by  a  cross  bill. — Ib.  624. 

36.  Parties  to  bill  to  enforce  vendor's  lien.  — An  executory  parol  contract  for  the 

sale  of  land  is  void  under  the  statute  of  frauds  (Rev.  Code,  §  1862),  and 
confers  no  rights  on  the  purchaser,  when  none  of  the  purchase-money 
has  been  paid;  consequently,  he  is  neither  a  necessary  nor  a  proper 
party  to  a  bill  filed  by  his  vendor,  against  a  subsequent  purchaser  of  the 
lands,  to  subject  them  to  the  payment  of  the  purchase-money. — Hughes 
v.  Hatchett&  Trimble,  539. 

37.  Same;  purchase  of  lands  by  executor. — An  executor,  acting  in  good  faith, 

and  in  the  exercise  of  a  sound  discretion,  may  purchase  lands  at  a  judi- 
cial sale,  in  order  to  save  a  debt  due  to  the  estate  ;  and  in  such  case,  the 
lands  being  regarded  simply  as  personalty  in  his  hands,  the  devisees  or 
heirs  are  not  necessary  parties  to  a  bill  filed  by  him  against  a  subse- 
quent purchaser,  to  subject  them  to  the  payment  of  the  purchase- 
money.—^.  539. 

38.  Mullifariousness. — A  bill  in  equity,  filed  by  several  infants  against  their 

guardian,  to  compel  an  account  and  settlement,  and  the  payment  of  the 
money  into  court,  is  not  multifarious,  because  it  joins  as  defendants 
the  sureties  on  two  different  official  bonds,  given  by  the  guardian  on  two 
successive  appointments  by  the  same  court.  If,  on  the  resignation  and 
settlement  of  the  guardian  under  his  first  appointment,  his  re-appoint- 
ment on  the  same  clay,  and  the  execution  of  a  new  bond,  the  liability  of 
the  sureties  on  the  first  bond  was  discharged,  the  bill  shows  no  cause  of 
equitable  relief  against  them,  and,  therefore,  is  not  multifarious  ;  and 
if,  on  the  other  hand,  it  alleges  that  the  resignation,  settlement  and  re- 
appointment  were  fictitious  and  collusive — being  effected  for  the  pur- 
pose of  procuring  the  discharge  of  one  of  the  sureties  on  the  first  bond, 
who  had  actively  participated  in  procuring  from  the  guardian,  without 
security,  a  loan  of  the  infants'  money  to  an  insolvent  corporation,  of 
which  some  of  the  sureties  were  officers  ;  and  for  the  further  purpose  of 
enabling  such  corporation  to  still  retain  the  money  without  security — it 
shows  a  case  for  equitable  relief  against  all  the  sureties,  and  all  are 
properly  joined  as  defendants. — Lee  v.  Lee,  590. 
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39.  Amended  bill.— An  amended  bill,  seeking  to  hold  a  mortgagee  liable  as  a 

trustee  in  invitum  for  creditors,  will  not  be  allowed  to  relate  back  to  the 
filing  of  the  original  bill,  BO  as  to  render  him  liable  for  moneys  paid  out 
in  good  faith  in  the  meantime.— Crawford  v.  Kirksey,  283. 

40.  When  petition,   or  supplemental  cross  bill,  is  proper.  — Whether  a  defendant 

in  a  pending  suit  may  obtain  relief,  touching  matters  involved  in  the  liti- 
gation, by  petition,  or  by  supplemental  cross  bill,  rests  in  the  sound 
discretion  of  the  court;  and  if  a  supplemental  cross  bill  is  filed,  when  a 
petition  would  be  more  appropriate,  a  demurrer  to  it  may  be  overruled, 
and  the  cross  bill  itself  be  treated  as  a  petition. — Foscue  v.  Lyon,  441. 

41.  Confirmation  of  register's  report  in  vacation. — It  is  error  to  confirm  the 

register's  report  in  vacation,  except  by  consent  of  the  parties. — Coleman 
v.  Smith,  369. 

42.  Costs,  on  sale  for  partition. — On  bill  by  the  administrator  of  a  deceased 

tenant  in  common,  against  the  surviving  tenants,  asking  a  sale  of  lauds 
for  partition,  costs  will  not  be  imposed  on  the  defendants,  when  it  does 
not  appear  that  they  interposed  any  obstacle  to  the  assertion  of  his  rights 
by  the  complainant,  and  the  bill  embraces  other  claims  which  are  un- 
founded.— Cockrell  v.  Goleman's  Adm'r,  583. 

43.  When  re-sale  may  be  refused.— On  objections  to  the  confirmation  of  a  sale 

of  lands  by  the  register,  although  most  of  the  affidavits  state  that  the 
lands  are  worth  twice  the  amount  of  the  price  bid,  the  sale  may  properly 
be  confirmed,  if  no  guaranty  is  given  that,  on  a  re-sale,  a  higher  price 
shall  be  brought,— Ib.  583. 

44.  Svpersedeas  bond  on  appeal;  liability  of  sureties. — On  appeal  to  this  court  in 

a  chancery  cause,  if  a  svpersedeas  bond  is  given,  and  the  decree  is  here 
affirmed  (Rev.  Code,  §  3500),  this  court  will  render  a  summary  judg- 
ment against  the  sureties  ;  or,  if  the  bond  does  not  conform  to  the  pro- 
visions of  the  statute,  an  action  at  law  for  its  breach  may  be  maintained; 
but,  if  the  decree  is  reversed,  although  a  part  of  it  is  held  to  be  free 
from  error,  and  the  cause  is  remanded  for  further  proceedings,  the  chan- 
cellor has  no  power  to  render  a  summary  judgment  against  the  sureties 
on  the  bond.—  Crawford  v  Kirksey.  283. 

CHANGE  OF  VENUE. 

1.  Sufficiency  of  certified  transcript. — On  change  of  venue  in  a  criminal  case 
(Rev.  Code,  §§  -1209-11),  it  is  not  necessary  that  the  clerk's  certificate 
to  the  transcript  should  be  under  his  seal,  private  or  official;  nor  is  it 
any  objection  to  the  transcript,  that  it  is  made  out  and  certified  by  him 
in  the  county  to  which  the  trial  is  removed. — Childs  v.  The  State,  25. 

CHAEGE  TO  JURY. 

1.  Argumentative  cJiarge. — An  argumentative  charge  to  the  jury  may  be  prop- 

erly refused. — Murphy  v.  The  State,  253. 

2.  Charge  too  favorable  to  appellant— A  charge  to  the  jury,   which,   though 

erroneous,  is  too  favorable  to  the  appellant,  is  no  ground  for  a  reversal  at 
his  instance. — Eoswell  &  Woolley  v.  (Carlisle,  Jones  &  Co.,  254. 

3.  Charge  as  to  defense  of  alibi.— A  charge  to  the  jury  in  a  criminal  case,  in- 

structing them  that  they  "should  consider  the  evidence  of  an  alibi  with 
great  caution — that  the  law  so  considered  it,  because  it  was  so  easily 
manufactured,  but  that  an  alibi^  when  once  established  to  the  satisfac- 
tion of  the  jury,  was  as  good  as  any  other  evidence"  [defense],  is  not 
erroneous. — Provo  v.  The  State,  222. 

4.  Charge  slating  evidence. — A  charge  to  the  jury,  when  asking  further  in- 

structions, in  reply  to  an  inquiry  by  one  of  the  jurors,  whether  there  was 
any  evidence  of  a  particular  fact,  "that  that  was  a  matter  exclusively  for 
the  jury,  but  they  would  remember  what  one  witness  said  on  that  point," 
is  not  an  invasion  of  the  province  of  the  jury,  nor  calculated  to  mislead 
them,  nor  otherwise  objectionable. — Ib.  222. 

5.  Charge  on  indictment  and  trial  of  two  jointly,  authorizing  conviction  of  one  on 

proof  against  the  other. — Where  two  persons  are  jointly  indicted  and 
tried,  a  charge  which  instructs  the  jury  that  if,  on  the  evidence,  "they 
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find  that  the  defendants,  or  either  of  them,"  committed  the  offenRe 
charged,  "then  they  must  find  them,  or  either  of  them,  guilty  as  charged," 
is  erroneous,-  since  it  would  authorize  a  conviction  of  one  defendant  on 
proof  of  the  other's  gulit. — Rowland  v.  The  State,  210. 

6.  Charge  ignoring  venue. — A  charge  to  the  jury  in  a  criminal  case,  which 

ignores  the  proof  of  venue,  or  withdraws  it  from  the  consideration  ot  the 
jury,  is  erroneous. — Gooden  v.  The  State,  178. 

7.  Charge  as  to  sufficiency  of  evidence. — In  a  criminal  case,  a  charge  which  in- 

structs the  jury,  in  effect,  that  they  may  convict  unless  they  can  recon- 
cile all  the  suspicious  facts  proved,  and  make  them  harmonize  with  the 
defendant's  innocence,  is  erroneous. — Buchanan  v.  TJte  State,  154. 

8.  Charge  on  part  of  evidence. — A  charge  requested,  which,  specifying  one  or 

two  of  the  facts  proved,  instructs  the  jury  that  "this,  in  the  absence  of 
other  suspicious  circumstances,  does  not  necessarily  establish  the  crime" 
charged,  is  properly  refused. — Ib.  154. 

9.  Oral  charge  asked. — The  refusal  of  a  charge  requested  is  not  an  error  for 

which  the  judgment  will  be  reversed,  when  the  record  does  not  show 
that  it  was  reduced  to  writing,  as  required  by  the  statute  (Eev.  Code, 
§  2756).— Jacobson  v.  The  State,  151. 

10.  Abstract  charge;  what  is  not. — When  there  is  any  legal  evidence  tending  to 

establish  a  material  fact  in  the  case,  however  weak  or  suspicous  the 
presiding  judge  may  deem  it,  it  is  the  right  of  a  party  to  have  it  passed 
on  by  the  jury,  under  an  appropriate  charge;  and  such  a  charge  cannot 
be  refused  as  abstract. — Morninr/star  v.  The  State,  148. 

11.  Abstract  charges. — The  rule  is  well  settled  in  this  court,  that  an  abstract 

charge,  though  it  may  assert  an  incorrect  legal  proposition,  is  not  a 
cause  of  reversal,  unless  it  appears  that  the  jury  were  thereby  misled,  to 
the  prejudice  of  the  party  excepting;  and  that  the  refusal  of  an  abstract 
charge,  however  correct  in  point  of  law,  is  not  an  error. — Matthews  v. 
The  State,  65. 

12.  Charge  as  to  evil  consequences  of  crime,  and  authorizing  fine  to  repress  it. — In 

charging  the  jury,  on  a  trial  under  an  indictment  for  selling  liquor  to  a 
minor,  the  judge  may  properly  call  their  attention  to  the  evil  conse- 
quences resulting  to  society  from  that  offense,  and  instruct  them  that,  if 
they  find  the  defendant  guilty,  they  should  impose  on  him  such  a  fine, 
not  exceeding  the  statutory  limit,  as  may  deter  him  and  others  from 
future  violations  of  the  law. — Weed  v.  The  State,  13. 

13.  Charge  as  to  self-defense  — On  a  trial  under  an  indictment  for  murder,  a 

charge  which  correctly  instructs  the  jury  as  to  the  right  to  kill  in  self- 
defense,  so  far  as  it  concerns  the  defense  of  the  slayer  himself,  cannot 
be  held  erroneous,  because  it  does  not  also  state  the  doctrine  as  applica- 
ble to  the  defense  of  his  wife  or  child,  when  the  record  does  not  show 
any  evidence  presenting  that  phase  of  the  principle. — Mattison  v.  The 
State,  225. 

14.  Charge  as  to  credibility  of  witness  impeached  or  contradicted. — A  charge  asked 

in  a  criminal  case,  in  these  words  :  "The  testimony  of  a  witness  for 
the  prosecution,  who  is  shown  to  be  unworthy  of  credit,  is  not  sufficient 
to  justify  a  conviction,  without  corroborating  evidence;  and  such  cor- 
roborating evidence,  to  avail  anything,  must  be  a  fact  tending  to  show 
the  guilt  of  the  defendant," — asserts  a  correct  legal  proposition. — Porter 
v.  The  State,  96. 

15.  Casual  remarks  of  presiding  judge  to  counsel,  not  revisable  as  rulings  or 

diarges  to  jury. — A  casual  remark  made  by  the  presiding  judge  to  coun- 
sel, pending  the  discussion  of  a  legal  question  as  to  the  admissibility  ot 
evidence,  though  made  in  the  hearing  of  the  jury,  is  not  revisable  on 
error  as  a  ruling  or  charge,  when  the  record  shows  that  it  was  not  in- 
tended for  the  jury,  and  it  does  not  appear  to  have  influenced  their  ver- 
dict— Meinaka  v.  The  State,  47. 

16.  Remark  of  court  in  hearing  of  jury,  but  not  given  as  charge. — A  witness  for 

the  prosecution  having  testified  to  the  measure  and  peculiarities  of  cer- 
tain foot-prints  found  by  him  at  the  scene  of  the  alleged  larceny,  and 
to  their  correspondence  with  foot-prints  made  by  the  prisoner  ;  and  the 
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prisoner  having  been  allowed  by  the  court,  at  the  instance  of  his  coun- 
sel, to  walk  over  the  saw-dust  on  the  floor  of  the  court-room,  in  front  of 
the  jury  box,  his  tracks  thereon  being  measured  by  his  counsel,  who  ob- 
served to  the  jury,  that  they  differed  in  certain  respects  ironi  the  tracks 
described  by  the  witness  for  the  prosecution  ;  and  the  prosecuting  at- 
torney thereupon  objecting  to  the  mode  of  measurement,  and  insisting 
that  it  was  different  from  that  used  by  the  witness  for  the  prosecution  ; 
"  the  court  remarked,  in  the  hearing  of  the  jury,  that  there  was  no  evi- 
dence that  the  defendant  had  walked  over  saw-dust."  Held,  that  this 
remark  ot  the  presiding  judge,  "not  being  untrue,  nor  of  sufficient  im- 
portance to  influence  unduly  the  minds  of  an  intelligent  jury, T>  was  not 
a  reversible  error. — Campbell  v.  The  Slate,  80. 

17.  Charge  as  to  admissions  implied  from  silence. — A  charge,  instructing  the 

jury  that  "the  fact  that  a  person  who  is  charged  with  the  commission 
of  a  crime  says  nothing,  but  remains  silent,  is  a  circumstance  to  which 
the  jury  may  look  as  a  confession  of  guilt,"  is  calculated  to  mislead 
them,  and  is  a  reversible  error. — Ib.  80. 

18.  Sufficiency  of  exception  to  refusal  of  charges  asked. — When  the  bill  of  excep- 

tions states  that  "the  defendants  requested  the  court  to  give  each  of  the 
following  charges  in  writing,"  setting  them  out,  "but  the  court  refused 
to  give  either  of  said  charges,  and  to  such  refusal  the  defendants  ex- 
cepted,"  the  exception  brings  up  for  revision  the  refusal  of  each  one  of 
the  charges,  as  if  a  separate  exception  had  been  reserved  to  each. — 
Lehman,  Durr  &  Co.  v.  Bibb,  411. 

19.  General  exception  to  entire  charge. — A  general  exception  to  an  entire  charge, 

consisting  of  several  distinct  paragraphs,  is  not  sufficient  to  reach  any 
minor  defect  in  a  particular  proposition,  to  which  the  attention  of  the 
court  below  is  not  specifically  directed. — Jacobson  v.  The  State,  151. 

20.  Exception  to  charge;  when  sufficient  in  certainty.—  An  exception  which  is  not 

presented  with  reasonable  certainty,  will  not  be  entertained  ;  an  excep- 
tion ''to  the  latter  portion  of  said  charge,"  when  the  charge  consists  of 
several  sentences,  or  "to  so  much  of  the  charge  as  commences  with  the 
words,  'if  the  jury  believe,'  on  the  fourth  line  from  the  bottom  of  the 
preceding  page, "  is  wanting  in  certainty  and  deniiiteness.— Stroud  v. 
Ihe  State,  77. 

COMMISSION  MERCHANTS. 

1.  Factor's  liability  to  third  person  jor  money  had  and  received,  and  lien  for  ad- 
vances to  his  principal. — If  a  factor  receives  cotton  for  sale,  from  a  lessee 
who  has  the  lawful  possession  and  a  right  to  ship  it,  and  is  notified  of 
the  lessor's  paramount  right  to  be  paid  his  rent  out  of  the  proceeds  of 
sale,  at  any  time  before  he  has  actually  paid  over  the  money  to  the  les- 
see, he  becomes  liable  to  the  lessor  in  an  action  for  money  had  and  re- 
ceived ;  and  although  he  may  retain  the  ordinary  commissions  for 
making  sales,  and  charges  actually  paid  on  account  of  the  transportation 
and  sale,  he  cannot  assert,  as  against  the  lessor,  a  factor's  lien  for  ad- 
vances made  in  good  faith  to  the  lessee  before  notice  of  the  lessor's  title. 
Booker  v.  Jones'  Adm'r,  266. 

COMMON  CARRIERS. 

1.  Liability  for  negligence,  under  special  contract,  or  exertion  in  bill  of  lading. — 

Public  policy  forbids  that  a  common  carrier  shall  be  allowed  to  contract 
for  immunity  from  the  consequences  of  his  own  negligence,  and  an  ex- 
ception in  a  bill  of  lading  will  not  be  construed  to  have  that  effect ;  but, 
in  the  absence  of  all  fraud  or  negligence  on  his  part,  he  may  lawfully 
contract  lor  exemption  from  the  extreme  measure  of  liability  imposed 
on  him  by  the  common  law. — Gfcy's  Executor  v.  Mobile  Trade  Conifm- 
ny,  387. 

2.  Burden  of  proof  as  to  diligence  or  negligence. — Where  a  bill  of  lading  for  the 

transportation  of  cotton  on  a  steamboat  contained  an  exception  of  "the 
dangers  of  the  river  and  fire,"  and  the  boat  and  cargo  were  destroyed 
by  fire, — held,  in  un  action  against  the  carrier  for  the  loss  of  the  goods 
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that,  to  bring  himself  within  the  exception,  he  must  make  at  least  a 
prima  facie  showing  that  the  injury  was  not  caused  by  his  negligence. — 
Ib.  387. 

3.  What  measure  of  diligence  required. — In  determining  the  degree  of  dili- 

gence required  of  a  common  carrier,  regard  must  be  had  to  the  nature 
of  the  goods,  and  the  perils  attending  the  particular  mode  of  transpor- 
tation employed.  Where  a  cargo  of  cotton,  or  other  article  highly  in- 
flammable or  ignitible,  is  transported  on  a  steamboat  on  an  inland  river, 
under  a  bill  of  lading  which  excepts  "dangers  of  the  river  and  fire," 
the  carrier,  to  excuse  himself  for  a  loss  by  fire  within  the  exception, 
must  show  that  he  employed  that  degree  of  diligence  which  very  careful 
and  prudent  men  take  of  their  own  affairs.— Ib.  387. 

4.  Same. — The  failure  of  a  steamboat,  carrying  passengers  and  freight  on  an 

inland  river,  to  have  the  cotton  on  its  decks  "protected  by  a  complete 
and  suitable  covering  of  canvass,  or  other  suitable  material  to  prevent 
ignition  from  sparks, ''  as  required,  under  a  penalty  of  one  hundred  dol- 
lars, by  the  act  of  congress  approved  July  25,  1866,  entitled  "An  act 
further  to  provide  for  the  safety  of  the  lives  of  passengers  on  board  of 
vessels  propelled  in  whole  or  in  part  by  steam,"  £c.,  (14  U.  S.  Stat.  at 
large,  227),  is  a  want  of  that  extraordinary  care  and  diligence  which  the 
law  requires  in  such  case,  and  renders  the  carrier  liable  for  a  loss  by 
fire,  although  the  bill  of  lading  excepts  "dangers  of  the  river  and  fire;" 
and  the  repeal  of  that  statute  after  the  loss  had  occurred,  but  before  the 
trial,  does  not  affect  the  right  of  action.—  Ib.  387. 

5.  Marine  protest ;  admissilnlity  as  evidence. — A  protest,  made  by  the  officers 

and  passengers  of  a  steamboat  destroyed  by  fire  on  an  inland  river, 
whatever  may  be  the  rule  in  admiralty  cases  as  to  its  admissibility,  is 
not  competent  evidence  for  the  owners  of  the  vessel,  when  sued  for  the 
loss  of  Ireight.— Ib.  387. 

CONFEDERATE  STATES. 

1.  Loan  of  Confederate  States  bonds,  as  consideration. — A  mortgage  will  not  be 

cancelled,  nor  declared  void,  because  its  consideration  was  a  loan  of 
Confederate  States  bonds. — Micouv.  Ashurst,  607. 

2.  State  courts  and  judicial  proceedings  during  late  war. — The  State  courts  of 

Alabama  during  the  late  war  were  legal  courts,  and  their  judgments  and 
decrees  are  to  be  respected  accordingly. — McQueen  v.  McQueen,  433. 

3.  Executor's  authority  to  receive  Confederate  currency,  in  payment  of  notes  given 

for  purchase-money  of  land. — Where  lands  were  sold  on  credit  in  July, 
1861,  and  the  purchaser  paid  the  several  notes,  as  they  fell  due  during 
the  war,  to  the  vendor's  executor,  in  good  faith,  in  Confederate  curren- 
cy, the  debt  was  thereby  extinguished  •,  and  in  the  absence  of  fraud  or 
collusion  between  the  purchaser  and  the  executor,  the  persons  inter- 
ested in  the  vendor's  estate,  whether  as  heirs,  devisees,  or  creditors,  can 
not  assert  a  vendor's  lien  on  the  laud. — Ib.  433. 

4.  Trustee's  liability  for  money  collected  in  Confederate  treasury-notes. — Repeated 

decisions  of  this  court  have  settled  the  principle,  that  a  trustee  is  not 
responsible  for  money  collected  by  him,  during  the  late  war,  in  Confed- 
erate treasury-notes,  which  perished  on  his  hands,  without  fault  on  his 
part,  when  the  war  terminated. — Foscue  v.  Lyon,  441. 

5.  trustee's  liability  for  failure  to  collect  money  during  late  war. — A  trustee  is 

not  personally  responsible  for  losses  resulting  from  his  mere  failure  to 
make  collections  during  the  late  war,  since  delays  in  making  collections 
during  that  time  were  unavoidable;  compulsory  collections  being  sus- 
pended, and  no  collections  being  practicable  except  in  Confederate  cur- 
rency.— Ib.  441. 

CONFLICT  OF  LAWS. 

1.  Exemptions  in  favor  of  decedent' s  family. — Exemptions  in  favor  of  a  dece- 
dent's widow  and  children,  from  liability  for  his  debts,  are  governed  by 
the  laws  which  were  in  force  at  the  time  of  his  death. — Miller  v. 
Marx,  322. 
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1.  Liability  of  wife's  separate  estate  for  necessaries ;  constitutional  provisions.  — 

The  constitutional  provision  which  declares  that  a  married  woman's 
property  "shall  be  and  remain  her  separate  estate,  and  shall  not  be  lia- 
ble for  the  debts,"  £c.,  of  her  husband  (Art.  XIV,  §  6),  is  affirmatory  of 
the  statutes  existing  at  the  time  the  constitution  was  adopted,  and  does 
not  abrogate  the  statutory  provision  which  imposes  on  such  separate 
estate  a  liability  for  articles  of  comfort  and  support  of  the  household. — • 
Bender  &  Wife  v.  Meyer  &  Co. ,  576. 

2.  Act  reviving  county  claims,  barred  by  non-presentation  ;  constitutionality  of. 

The  constitution  of  1868  contained  no  provision,  which,  directly  or  by 
implication,  inhibited  the  passage  of  a  law  reviving  claims  against  a 
county,  which  had  become  barred  by  the  failure  to  present  them  within 
twelve  months  from  the  time  they  accrued  (Rev.  Code,  §  909),  and  allow- 
ing them  to  be  presented  within  a  specified  time. — Marengo  County  v. 
Coleman,  605. 

3.  "Canebrake  Agricultural  District;"  character  of  corporation,  and  constitution- 

ality of  act  establishing. — The  "Canebrake  Agricultural  District,"  as  estab- 
lished by  the  act  approved  February  20,  1866  (Sess.  Acts  1865-6,  pp. 
334-37).  is  a  public,  though  not  technically  a  municipal  corporation,  and 
has  many  of  the  attributes  of  a  municipal  corporation;  and  the  title  of 
the  act  creating  it — "An  act  to  establish  the  Canebrake  Agricultural  Dis- 
trict, to  provide  for  the  securing  of  the  same,  and  the  management  of  its 
affairs" — indicates  with  sufficient  precision  its  purpose  and  objects,  and 
includes  all  the  powers  conferred  by  the  act  on  the  corporation. — DUlard 
v.  Webb,  468. 

4.  Impounding  cattle  taken  damage  feasant ;  constitutionality  of  law  authorizing. 

A  statute  which  provides  lor  the  impounding  of  cattle  taken  damage 
feasant,  and  their  sale  if  not  redeemed  after  reasonable  notice,  is  a  police 
regulation  within  the  scope  of  governmental  powers,  the  exercise  of 
which  may  be  delegated  to  a  municipal  or  other  public  corporation ;  and 
is  not  violative  of  the  constitutional  provision  (Art.  L  §  7)  which  de- 
clares that  no  person  '  'shall  be  deprived  of  life,  liberty,  or  property,  but 
by  due  course  of  law. '' — Ib.  468. 

5.  Constitutional  amendment  (14M.)  abolishing  distinction  on  account  of  color. 

The  provision  contained  in  the  4th  section  of  the  act  creating  said  cor- 
poration, which  limits  the  right  to  vote  at  elections  for  commissioners 
to  the  white  resident  land-owners  of  the  district,  is  abrogated  by  the  14th 
amendment  to  the  constitution  of  the  United  States,  since  adopted, 
which  abolishes  distinctions  on  account  of  color,  and  has  been  repealed 
by  legislative  enactment;  but  this  does  not  annul  the  entire  section,  nor 
invalidate  elections  held  under  it. — Ib.  468. 

6.  State  courts  and  judicial  proceedings  during  the  rear. — The  State  courts  of 

Alabama  during  the  late  war  were  legal  courts,  and  their  judgments  and 
decrees  are  to  be  respected  accordingly. — McQueen  v.  McQueen,  433. 

7.  tftate  police  power  over  public  streets  of  city  ;  to  wJiat  uses  streets  may  be  ap- 

plied.— The  public  streets  of  an  incorporated  city  or  town,  whether  dedi- 
cated by  the  owners  of  the  fee,  or  acquired  in  the  exercise  of  the  right 
of  eminent  domain,  are  subject  to  the  sovereign  police  power  of  the 
State;  and  the  legislature  may,  by  express  enactment,  authorize  a  mil- 
road  company  to  lay  its  track  across  or  through  them;  but,  where  the 
streets  have  been  dedicated  to  the  public  as  highways,  the  ultimate  fee 
remaining  in  the  original  owners  of  the  soil,  the  municipal  corporation 
can  not,  in  the  absence  of  express  legislative  authority,  allow  them  to 
be  used  for  that  purpose  by  a  railroad  company,  to  the  injury  of  the 
succeeding  proprietors  of  the  adjacent  lauds. — Perry  v.  N.  0.  liailroad 
Co.,  613. 

8.  Costs  in  criminal  cases  not  within  constitutional  provision  altolishing  imprison- 

ment for  debt. — The  constitutional  provision  which  prohibits  imprison- 
ment for  debt,  Art.  I,  §  21,  does  not  apply  to  the  costs  which  accrue  on 
conviction  in  a  criminal  case;  nor  is  there  any  other  constitutional  pro- 
vision which  prohibits  the  legislature  from  making  the  payment  of  such 
costs  a  part  of  the  punishment,  and  subjecting  their  non-payment  to  an 
increased  punishment.— CaldiceU  v.  The  State,  133. 
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9.  Ex  post  facto  law ;  law  increasing  costs  in  criminal  cases. — A  law  increasing 
the  costs  on  conviction  in  a  criminal  case  is  penal,  and  cannot  apply  to 
offenses  committed  prior  to  its  passage,  although  the  trial  and  convic- 
tion may  take  place  subsequent  to  its  passage;  if  applied  to  such  cases, 
it  would  be  an  ex  post  facto  law.—  Ib.  133. 

10.  Constitutionality  of  act  of  March  18,  1875,   "to  render  more  explicit  and  to 

provide  for  the  better  enforcement  of  the  provisions  of  law  in  reference  to  the 
sale  or  giving  away  of  spirituous,  vinous,  or  malt  liquors." — The  act  ap- 
proved March  18,  1875,  entitled  "An  act  to  render  more  explicit  and  to 
provide  for  the  better  enforcement  of  the  provisions  of  law  in  reference 
to  the  sale  or  giving  away  of  spirituous,  vinous,  or  malt  liquors  in  this 
State"  (Sess.  Acts  1874-5,  p,  280).  is  not  violative  of  the  constitutional 
provision,  contained  in  the  second  section  of  the  fourth  article,  which 
declares  that  "each  law  shall  contain  but  one  subject,  which  shall  be 
clearly  expressed  in  its  title.  "—Smith  v.  The  State,  1;  Adler  v.  The  State, 
16;  Wcttsonv.  The  State,  158. 

11.  Constitutionality  of  act  establishing  Court  of  Quartet-  Sessions  of  Perry  county. 

An  "inferior  court, "  such  as  the  constitution  authorizes  the  legislature 
to  establish  (Art.  VI,  $  1),  having  been  construed  by  this  court,  twenty- 
seven  years  ago,  in  the  case  of  Nugent  v.  The  State  (18  Ala.  521),  to 
mean  a  court  whose  judgments  or  decrees  are  revisable  by  a  higher 
tribunal  on  error  or  appeal;  and  that  construction  having  been  recog- 
nized and  acted  on  ever  since,  not  only  by  this  court,  but  by  the  general 
assembly,  and  by  constitutional  conventions;  the  Court  of  Quarter  Ses- 
sions of  Perry  county,  as  established  by  the  act  approved  February  23, 
1876  (Sess.  Acts  1875-6,  p.  371),  although  its  jurisdiction  is  made  co- 
extensive with  that  of  the  Circuit  Court,  is  an  "inferior  court"  within 
the  meaning  of  that  constitutional  provision. — -Sanders  v.  The  State,  42. 

12.  Waiver  of  trial  by  jury. — In  criminal  cases,  it  is  the  better  practice  to  sub- 

mit all  issues  of  fact  to  the  decision  of  a  jury,  rather  than  by  consent  to 
devolve  them  on  the  court;  since  it  may  be  a  delicate  inquiry,  whether 
the  accused  can  waive  a  trial  by  jury,  if  a  jury  is  a  constituent  of  the 
court,  or  if  there  is  no  appeal  to  a  higher  tribunal  of  which  a  jury  is  a 
constituent. — Ib.  42. 

13.  Homestead  exemption;  constitutional   provision  self-acting,   and    how   far 

restraining  legislation. — The  second  section  of  the  fourteenth  article  of 
the  constitution  of  1868  (tenth  article  of  the  constitution  of  1875), 
which  declares  that  "every  homestead,  not  exceeding  eighty  acres,"  &c., 
"shall  be  exempted  from  sale  on  execution,  or  any  other  process  from  a 
court,  for  any  debt  contracted  after  the  adoption  of  this  constitution," 
is  self-acting,  and  absolutely  exempts  such  homestead  without  the  aid 
of  any  legislative  provisions  ;  and,  while  limiting  the  minimum  of  the 
exemption,  does  not  impose  any  restriction  on  the  power  of  the  legisla- 
ture to  increase  it. — Miller  v.  Marx,  322. 

14.  Same  ;  limitation  as  to  value. — The  limitation  of  value  to  two  thousand  dol- 

lars, contained  in  that  section,  applies  to  homesteads  in  the  country,  as 
well  as  to  those  which  are  in  a  city,  town,  or  village.  —  -/?).  322. 

15.  Same  ;  homesteads  exceeding  limit. — If  the  homestead,  when  reduced  to  its 

lowest  practicable  dimensions,  exceeds  the  constitutional  limit  of  two 
thousand  dollars  in  value,  no  court  has  any  power,  in  the  absence  of 
statutory  provisions,  to  allot  any  exemption  in  the  premises,  or  to  allow 
an  equivalent  for  a  homestead  exemption. — Ib.  322. 

16.  .Same;   alienation  by  mortgage. — A  mortgage,   or  other  alienation  of  the 

homestead,  by  the  husband  alone,  is  absolutely  void,  and  inoperative  for 
any  purpose  ;  bnt,  if  the  wife  joins  in  the  conveyance,  and  it  is  acknowl- 
edged by  her  and  her  husband  before  a  proper  officer,  who  certifies  the 
fact  of  such  acknowledgment,  in  the  form  prescribed  by  the  statute  for 
other  conveyances  (Eev.  Code,  $  1548),  such  certificate  is,  in  the  ab- 
sence of  all  statutory  provisions  on  the  subject,  sufficient  proof  of  "the 
voluntary  signature  and  assent  of  the  wife ;"  and  it  can  only  be  im- 
peached by  proof  of  fraud  or  imposition  practiced  towards  her— a  fraud- 
ulent combination  between  the  parties  interested  and  the  officer  taking 
the  acknowledgment. — Ib.  322. 
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17.  Same ;  alienation  by  mortgage,  and  foreclosure  thereof  afler  husband's  death. — 

When  the  homestead  has  been  aliened  by  the  owner  in  his  lifetime,  by 
a  mortgage  duly  executed  and  acknowledged  by  him  and  his  wife,  the 
mortgage  may  be  foreclosed  alter  his  death,  notwithstanding  the  minor- 
ity of  his  children;  and  in  the  event  of  such  foreclosure,  the  children  can 
claim  no  part  of  the  proceeds  of  sale  until  the  mortgage  debt  is  paid. — 
Weber  v.  Short,  311. 

18.  Same;  what  estate  will  support. — To  support  a  right  to  a  homestead  exemp- 

tion under  the  constitution,  in  favor  of  the  widow  and  children,  it  is 
not  necessary  that  the  decedent  should  have  been  seized  in  fee  of  the 
lands  :  the  right  may  be  claimed  in  lands  held  only  under  a  lease,  or  in 
an  equity  of  redemption  in  mortgaged  lauds ;  but,  in  either  case,  it 
ceases  with  the*  estate.  (Overruling  Pizalla  v.  Campbell,  46  Ala.  35,  as  to 
leasehold  lands.)— lb.  311. 

19.  Same;  rights  of  widow  and  children  after  owner's  death. — The  "homestead 

of  a  family,  after  the  death  of  the  owner  thereof,"  which  the  constitu- 
tion declares  " shall  be  exempt  from  the  payment  of  debts,"  &c.,  "in 
all  cases  during  the  minority  of  the  children,"  enures  to  the  benefit  of 
the  widow,  as  well  as  of  the  minor  children,  but  not  of  the  adult  chil- 
dren or  heirs  ;  and  the  widow's  right  to  the  homestead  would  continue 
during  her  life,  if  the  estate  which  the  husband  had  should  not  termin- 
ate before  that  time. — Ib.  311. 

20.  Same;  ri/jhts  of  widow  and  children. — On  the  death  of  the  husband,  leav- 

ing a  widow  or  minor  child  or  children,  or  both  a  widow  and  minor 
child  or  children,  the  homestead  exemption  continues  during  the  life  of 
the  widow  and  the  minority  of  the  children  ;  but  they  take  no  title  to 
the  premises,  and  have  only  the  right  to  use  and  occupy  them,  and  the 
property  reverts  to  the  estate  whenever  the  exemption  ceases  ;  and  this 
homestead  exemption  to  them  is  freed  from  administration,  descent,  and 
devise,  as  well  as  from  debts. — Miller  v.  Marx,  322. 

21.  Same;  statutory  provisions  in  Revised  Code. — The  provisions  of  the  Re- 

vised Code  as  to  homestead  exemptions  (§  §  '2061,  2539  G),  being  incon- 
sistent with  the  provisions  of  the  constitution  since  adopted,  are  re- 
pealed by  it ;  but  this  repeal  does  not  affect  the  provisions  of  said  sec- 
tion 2061  as  to  the  exemption  of  personal  property. — Ib.  3*22. 

22.  Same;  statutory  changes  by  act  of  April  23,  1873. — The  act  in  relation  to 

exemptions,  approved  April  23,  1873  (Sess.  Acts  1872-3,  pp.  64-69),  has 
enlarged  the  area  of  the  homestead,  if  in  the  country,  to  one  hundred 
and  sixty  acres,  without  any  limitation  as  to  value  ;  provides  for  the  as- 
certainment and  apportionment  of  an  equivalent  in  money,  where  the 
homestead  is  excessive  in  value,  and  incapable  of  subdivision  ;  vests 
the  homestead  absolutely  in  the  widow  and  children,  when  the  estate  of 
the  deceased  husband  is  insolvent ;  and  requires  that  the  wife's  volun- 
tary signature  and  assent  to  a  mortgage,  or  other  alienation  of  the 
homestead,  shall  be  shown  by  her  examination  separate  and  apart  from 
her  husband ;  and  these  changes  apply  to  all  homestead  exemptions 
which  have  accrued  since  the  passage  of  that  act. — Ib.  322. 

23.  Same;  alienation  by  husband  alone  with  other  lands. — A  conveyance  of  an 

entire  tract  of  land,  embracing  the  homestead,  by  the  husband  alone, 
though  void  as  to  the  homestead,  is  valid  as  to  the  other  lands.— !/<•- 
Guire  v.  Van  Pelt,  344. 

24.  Same;  in  lands  held  by  tenants  in   nomnwn. — The   right  of  homestead  ex- 

emption, as  secured  by  the  constitution,  attaches  to  lands  owned  and  oc- 
cupied by  tenants  in  common  ;  and  where  two  tenants  in  common,  own- 
ing a  tract  of  laud  on  which  there  is  but  one  dwelling-house,  and  occu- 
pying it  as  their  homestead,  convey  it  by  deed  of  trust  for  the  benefit  of 
their  creditors,  their  wives  properly  joining  in  the  conveyance,  the  en- 
tire homestead  right,  to  the  extent  of  eighty  acres,  including  the  dwell- 
ing-house, passes  by  the  conveyance,  as  against  a  purchaser  under  a 
prior  mortgage  of  the  entire  tract,  in  which  the  wives  did  not  join 
(BKICKELL,  C.  J.,  dissenting).— Ib.  344. 

25.  Title  to  shore  on  tide-waters.  —  The  title  to   the  shore,  on  all  tide-water 
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streams,  resides  in  the  State,  for  the  benefit  of  the  public  ;  and  its  use 
by  the  public,  for  the  purposes  of  commerce,  is  not  only  permissible, 
but  in  accordance  with  the  trust  annexed  to  the  title. — JBoulo  v.  N.  0. 
Railroad  Co.,  480. 

CONTEAGTS. 

1.  Conveyance  of  crop  growing,  or  to  be  grown  in  future,  as  between  mortgagor 

and  mortgagee.  — A  growing  crop,  however  immature  its  state,  was  the 
subject  of  sale  or  mortgage  at  common  law;  and  although  a  mortgage  of 
future  crops,  to  be  grown  on  rented  lands,  of  which  the  mortgagor  has 
not  yet  acquired  possession  under  his  lease,  may  at  law  be  invalid, 
as  a  conveyance  of  things  not  in  existence,  unless  ratified  by  some  act 
on  the  part  of  the  mortgagor  after  their  acquisition ;  yet  the  court  in- 
clines to  the  opinion  that,  in  equity,  it  would  attach  to  the  crops  as  they 
came  into  existence,  and  transfer  the  beneficial  interest  therein  as 
against  all  the  world,  except  a  bona  fide  purchaser  without  notice. 
Booker  v.  Jones'  Adm'r,  266. 

2.  Same,  as  between  lessor  and  lessee;  lease  and  mortgage,  contemporaneously 

executed,  constrmd  as  one  instrument.—  Where  lands  are  leased  for  a  term 
of  years,  to  commence  at  a  future  day,  and  the  lessee  at  the  same  time 
executes  a  mortgage  to  the  lessor,  conveying  the  crops  to  be  grown  each 
year  as  security  for  the  rent,  the  lease  and  mortgage  are  to  be  construed 
together  as  parts  of  one  and  the  same  instrument ;  and  thus  construed, 
they  operate  as  a  reservation  of  the  title  to  the  crops,  to  the  lessor  and 
mortgagee,  until  the  rent  is  paid.— 16.  266. 

3.  Whether  contract  is  mortgage  or  executory  sale.  — Where  a  purchaser  of 

lands,  being  unable  to  complete  his  payments,  borrows  money  for  that 
purpose  from  a  third  person,  to  whom  he  has  the  legal  title  conveyed 
by  his  vendor,  giving  his  notes  for  the  repayment  of  the  money,  and 
taking  a  bond  for  title  on  their  payment,  the  relation  between  the  par- 
ties is  not  that  of  mortgagee  and  mortgagor,  but  that  of  vendor  and 
purchaser. — Micou  v.  Ashurst,  607. 

4.  Loan  of  Confederate  States  bonds,  as  consideration. — A  mortgage  will  not  be 

cancelled,  or  declared  void,  because  its  consideration  was  a  loan  of 
Confederate  States  bonds.—  Ib.  607. 

5.  Validity  of  infant's  contract.  — An  infant's  contract,  for  the  performance  of 

labor  or  personal  service,  is  voidable  by  him  at  his  election ;  and  when 
he  has  disaffirmed  it,  a  person  who  afterwards  employs  him  is  not  guilty 
of;a  violation  of  the  statute  (Kev.  Code,  §  3691),  which  makes  it  a  penal 
offense  to  entice  away  or  employ  a  laborer  or  servant,  who  has  con- 
tracted in  wilting  to  serve  another  for  a  specified  time,  "such  contract 
being  in  force,  and  binding  on  the  parties  thereto."  (Overruling  Murrell 
v.  The  Slate,  44  Ala.  367.)  Langham  v.  The  Slate,  114. 

6.  Infant's  power  of  attorney . — An  infant's  power  of  attorney  to  sell  lands  is 

not  voidable  only,  but  absolutely  void. — Philpot  v.  Bingham,  435. 

7.  Impossibility  of  performance. — The  impossibility  of  performance  created  by 

the  act  of  the  law,  such  as  excuses  the  non-performance  of  a  condition, 
must  be  by  the  act  of  the  law  which  creates  the  obligation. — Cainv. 
The  State,  170. 

See,  also,  COMMISSION  MEKCHANTS  ;  COMMON  CAEEIEBS  ;  VENDOU  AND 

PUBCHASEK. 

CORPORATIONS. 

1.  "Canebrake  Agricultural  District :"  character  of  corporation,  and  constitution- 
ality of  ad  establishing. — The  "Canebrake  Agricultural  District,"  as  es- 
tablished by  the  act  approved  February  20,  1866,  (Sess.  Acts  1865-66, 
pp.  334-37),  is  a  public,  though  not  technically  a  municipal  corpora- 
tion; and  the  title  of  the  act  creating  it— "An  act  to  establish  the  Cane- 
brake  Agricultural  District,  to  provide  for  the  securing  of  the  same,  and 
the  management  of  its  affairs" — indicates  with  sufficient  precision  its 
purpose  and  objects,  and  includes  all  the  powers  conferred  by  the  act  on 
the  corporation.—  Dillard  v.  Webb,  468. 
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2.  Appointment  of  pound-keepers. — The  power  to  establish  pounds,  and  to  ap- 

point pound-keepers,  conferred  by  the  13th  section  of  the  act  creating 
said  corporation  on  the  board  of  commissioners,  can  not  be  delegated 
by  them  to  the  president;  and  an  appointment  by  the  president,  being 
void,  confers  no  power  on  the  person  appointed,  and  constitutes  no  de- 
fense to  an  action  on  account  of  his  official  acts. — Ib.  468. 

3.  Boundaries  of  said  district. — The  beginning  and  bearing  points  of  the 

northern  and  southern  boundaries  of  said  district  being  designated  in 
the  charter,  the  commissioners  have  no  power  to  change  or  depart  from 
them,  though  they  may  ascertain  and  establish  the  lines  between  the 
designated  points. — Ib.  468. 

4.  Constitutional  amendment  (14</t)  abolishing  distinction  on  account  of  color. 

The  provision  contained  in  the  4th  section  of  the  act  creating  said  cor- 
poration, which  limits  the  right  to  vote  at  elections  for  commissioners 
to  the  white  resident  land-owners  of  the  district,  is  abrogated  by  the  14th 
amendment  to  the  constitution  of  the  United  States,  since  adopted, 
which  abolishes  distinctions  on  account  of  color,  and  has  been  repealed 
by  legislative  enactment;  but  this  does  not  annul  the  entire  section,  nor 
invalidate  elections  held  under  it. — Ib.  4(58. 

5.  Election  of  corporate  officers ;  validity  of  acts  of  officers  de  facto.  — If  the 

validity  of  an  election  for  officers  or  managers  of  a  corporation  is  not 
assailed  by  a  direct  proceeding  during  their  continuance  in  office,  but 
they  are  permitted  to  act  throughout  their  term  as  officers  de  facto,  the 
legality  of  the  next  or  any  subsequent  election  cannot  be  questioned  on 
account  of  any  vice  or  irregularity  in  the  first. — Ib.  468. 

6.  State  police  power  over  public  streets  of  city ;  to  what  uses  streets  may  be  ap- 

plied.-— The  public  streets  of  an  incorporated  city  or  town,  whether  dedi- 
cated by  the  owners  of  the  fee,  or  acquired  in  the  exercise  of  the  right 
of  eminent  domain,  are  subject  to  the  sovereign  police  power  of  the 
State;  and  the  legislature  may,  by  express  enactment,  authorize  a  rail- 
road company  to  lay  its  track  across  or  through  them;  but,  where  the 
streets  have  been  dedicated  to  the  public  as  highways,  the  ultimate  fee 
remaining  in  the  original  owners  of  the  soil,  the  municipal  corporation 
can  not,  in  the  absence  of  express  legislative  authority,  allow  them  to 
be  used  for  that  purpose  by  a  railroad  company,  to  the  injury  of  the 
succeeding  proprietors  of  the  adjacent  lands. — Perry  v.  N.  0.  Railroad 
Co.,  413. 

7.  HaUroad  charter;  not  judicially  noticed. — The  charter  of  an  incorporated 

railroad  company  is  a  private  statute,  of  which  the  courts  cannot  take 
judicial  notice;  and  in  the  Chancery  Court,  it  must  be  pleaded  as  well 
as  proved,  although  the  statute  (Rev.  Code,  §  2698).  dispenses  with  the 
necessity  of  pleading  it  specially  in  courts  of  law. — Ib.  413. 

8.  Lease  of  lots  by  corporate  authorities  of  Mobile,  under  statutory  authority,  to 

defray  expenses  of  filling  up  and  draining. — The  corporate  authorities  of 
the  city  of  Mobile  having  been  authorized,  by  an  amendment  of  the  city 
charter  adopted  in  1831  (Sess.  Acts  1830-31,  p.  54),  "to  require  lots  to 
be  cleansed  and  cleared  of  all  such  nuisances  as  may  seem  necessary  to 
be  removed,''  and,  where  the  owner  of  any  lot  could  not  be  found,  to 
cause  such  cleansing  to  be  done,  and  to  lease  the  lot  for  such  term  as 
would  cover  the  expense  of  cleansing;  a  lease,  executed  by  said  corpo- 
rate authorities  under  this  power,  conveys  only  the  lot  so  cleansed,  ac- 
cording to  its  boundaries  at  that  time;  and  although  the  lease  describes 
the  lot  with  enlarged  boundaries,  the  excess  does  not  pass  to  the  lessee. 
Boulo  v.  N.  0.  Railroad  Co.,  480. 

9.  Counties  as  coroporations;  hotofar  subject  to  legislative  control. — Counties  are 

public  corporations,  or  quasi  corporations,  invested  with  a  portion  of 
the  State's  political  power  for  the  purposes  of  local  administration,  and 
subject,  within  the  limits  imposed  by  the  constitution,  to  the  general 
superintendence  and  control  of  the  legislature;  and  in  the  creation  of 
new  counties,  the  legislature  has  the  undoubted  right  to  provide,  as  it 
has  done  by  a  general  statute  (Eev.  Code,  §§  28-29),  for  an  apportion- 

(43) 
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ment  of  the  respective  debts  of  the  old  counties  between  them  and  the 
new  county. — Chambers  Couuiy  v.  Lee  County,  534. 

COSTS. 

1.  Law  increasing  costs  in  criminal  cases.  — A  law  increasing  the  costs  on  con- 

viction in  a  criminal  case  is  penul,  and  cannot  apply  to  offenses  com- 
mitted prior  to  its  passage;  if  applied  to  such  cases,  it  would  be  an  ex 
post  facto  ln-w.  —  Caldwellv.  Ihe  State,  133. 

2.  Costs  in  criminal  cases  not  within  constitutional  provision  abolishing  imprison- 

ment for  debt. — The  constitutional  provision  which  prohibits  imprison- 
ment for  debt,  Art.  I,  §  21,  does  not  apply  to  the  costs  which  accrue  on 
conviction  in  a  criminal  case;  nor  is  there  any  other  constitutional  pro- 
vision which  prohibits  the  legislature  from  making  the  payment  of  such 
costs  a  part  ot  the  punishment,  and  subjecting  their  non-payment  to  an 
increased  punishment. — Caldwdl  v.  The  State,  133. 

3.  Costs,  on  sale  for  partition.  — On  bill  by  the  administrator  of  a  deceased 
tenant  in  common,  against  the  surviving  tenants,  asking  a  sale  of  lands 
for  partition,  costs  will  not  be  imposed  on  the  defendants,  when  it  does 
not  appear  that  they  interposed  any  obstacle  to  the  assertion  of  his  rights 
by  the  complainant,  and  the  bill  embraces  other  claims  which  are  un- 
founded.— Cockrell  v.  Coleman's  Adm'r,  583. 

COUNTY. 

1.  Counties  as  corporations;  now  far  subject  to  legislative  control. — Connties 

are  public  corporations,  or  quasi  corporations,  invested  with  a  portion 
of  the  State's  political  power  for  the  purposes  of  local  administration, 
and  subject,  within  the  limits  imposed  by  the  constitution,  to  the  gen- 
eral superintendence  and  control  of  the  legislature  ;  and  in  the  creation 
of  new  counties,  the  legislature  has  the  undoubted  right  to  provide,  as 
it  has  done  by  a  general  statute  (Rev.  Code,  §§  28-9),  tor  an  apportion- 
ment of  the  respective  debts  of  the  old  counties  between  them  and  the 
new  county. — Chambers  County  v.  Lee  County,  534. 

2.  Action  against  new  county,  for  -pro-raid  shame,  of  old  county  debt ;  presentation 

of  claim  to  Commissioners'  Court. — An  action  at  law  lies  against  a  new 
county,  in  favor  of  one  of  the  old  counties  from  which  it  was  taken,  for 
its  pro-rata  share  of  the  existing  debt  of  the  old  county,  as  ascertained 
and  certified  by  its  Commissioners'  Court,  if  the  Commissioners'  Court 
of  the  new  county  refuses  to  issue  its  certificate  of  indebtedness,  as  re- 
quired by  the  statute  (Rev.  Code,  $  29);  and  it  is  not  necessary  that  such 
debt  shall  be  presented  within  twelve  months  (Ib.  §  909),  as  required  in 
the  case  of  other  claims  against  a  county. — Ib.  534. 

3.  Act  reviving  county  claims,  barred  by  non-presentation;  constitutionality  of . 

The  constitution'  of  1868  contained  no  provision,  which,  directly  or  by 
implication,  inhibited  the  passage  of  a  law  reviving  claims  against  a 
county,  which  had  become  barred  by  the  failure  to  present  them  within 
twelve  months  from  the  time  they  accrued  (Rev.  Code,  §  909),  and  allow- 
ing them  to  be  presented  within  a  specified  time. — Marengo  County  v. 
Coleman,  605. 

COURTS. 

1 .  Constitutionality  of  act  establishing  Court  of  Quarter  Sessions  of  Pern/  county. 
An  "inferior  court."  such  as  the  constitution  authorizes  the  legislature 
to  establish  (Art.  VI,  §  1),  having  been  construed  by  this  court,  twenty- 
seven  years  ago,  in  the  case  of  Nugent  v.  The  State  (18  Ala.  521),  to 
mean  a  court  whose  judgments  or  decrees  are  revisable  by  a  higher 
tribunal  on  error  or  appeal ;  and  that  construction  having  been  recog- 
nized and  acted  on  ever  since,  not  only  by  this  court,  but  by  the  general 
assembly,  and  by  constitutional  conventions;  the  Court  of  Quarter  Ses- 
sions of  Perry  county,  as  established  by  the  act  approved  February  23, 
1876  (Sess.  Acts  1875-6,  p.  371),  although  its  jurisdiction  is  made  co- 
extensive with  that  of  the  Circuit  Court,  is  an  "inferior  court"  within 
the  meaning  of  that  constitutional  provision. — Sanders  v.  The  State,  42. 
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ADULTERY. 

L  Proof  of  marriage. — In  criminal  prosecutions  for  adultery,  marriage  is  a 
necessary  ingredient  of  the  offense,  and  must  be  proved  ;  and  while  the 
declarations  and  conduct  of  the  parties  living  together,  holding  out  to 
the  world  that  such  relation  exists  between  them,  are  competent  evi- 
dence, general  reputation  is  not. — Buchanan  v.  The  State,  154. 

ABREST.     See  that  Title. 
ARSON. 

2.  Averment  and  proof  of  ownership  ;  variance;  what  is  reusable. — On  a  trial 

under  an  indictment  for  arson,  the  house  burned  being  averred  to  have 
belonged  to  "Leon  R.,"  while  the  proof  showed  that  it  belonged  to 
" Leonidas  R.,"  who  "was  also  known  and  called  by  the  name  of  Leon 
R. ;"  no  objection  to  the  evidence  being  made  in  the  court  below,  and  no 
charge  being  asked  and  refused  as  to  any  supposed  variance  between  the 
averment  and  proof  of  ownership,  the  question  of  such  variance  is  not 
here  presented  for  decision. — Hinds  v.  The  State,  145. 

ASSAULT  AND  BATTERY. 

3.  former  conviction. — The  maltreatment  of  a  county  convict,  by  a  person  to 

whom  he  is  hired  (Eev.  Code,  §  3687),  by  chaining  him  to  a  plow,  neces- 
sarily includes  an  assault  and  battery  ;  and  under  an  indictment  for  the 
former  offense,  the  statute  (Rev.  Code,  §  4199)  authorizes  a  conviction 
for  the  latter ;  hence,  a  judgment  of  conviction,  under  an  indictment 
for  such  maltreatment,  is  a  bar  to  a  subsequent  indictment,  charging  the 
same  offense  as  an  assault  and  buttery. — Sanders  v.  The  State,  42. 

BAIL.     See  that  Title. 
BAWDY  HOUSES. 

4.  Joinder  of  offenses,  in  different  counts  of  indictment. — The  common-law  of- 

fense of  keeping  a  bawdy-house,  and  the  statutory  offense  of  "being  a 
common  prostitute,  or  the  keeper  of  a  house  of  prostitution,  having  no 
honest  employment  whereby  to  maintain  herself  (Rev.  Code,  §  3630), 
may  be  joined  in  separate  counts,  in  the  same  indictment.  (Overruling 
Norvell  v.  The  State,  50  Ala.  174,  as  to  the  joinder  of  separate  offenses.) 
Wooster  v.  The  State,  217. 

5.  Evidence  of  general  reputation  of  house  and  its  inmates. — Under  an  indict- 

ment for  keeping  a  bawdy-house,  evidence  of  the  general  reputation  of 
the  house  is  not  admissible  ;  but  evidence  of  the  general  reputation  of 
its  inmates,  for  chastity,  is  relevant  and  competent. — /&.  217. 

BIGAMY. 

6.  W hat  constitutes  offense ;  to/tere  indictable;  variance. — The  offense  of  big- 

amy, under  the  statute  (Rev.  Code,  §  3599),  as  at  common  law,  is  com- 
plete when  the  second  marriage  is  complete,  without  proof  of  subse- 
quent cohabitation,  and  is  indictable  only  in  the  county  in  which  the 
second  marriage  is  solemnized  ;  while  subsequent  cohabitation  under 
the  second  marriage,  which  is  a  distinct  offense,  may  be  indicted  and 
punished  in  any  county  in  which  it  is  committed  ;  but,  under  an  indict- 
ment for  bigamy,  a  conviction  cannot  be  had  on  proof  only  of  subse- 
quent cohabitation,  in  the  county  in  which  the  indictment  was  found, 
when  the  second  marriage  took  place  in  another  county,  or  in  another 
'  State.—  Beggs  v.  The  State,  108. 

7.  Validity  of  infant's  marriage. — A  marriage,  contracted  by  an  infant  under 

the  age  of  consent — seventeen  years  if  a  male,  and  fourteen  if  a  female — 
(Rev.  Code,  §  2333),  is  not  absolutely  void,  but  voidable  only  ;  and,  un- 
til disaffirmed,  is  a  marriage  in  fact,  and  sufficient  to  support  a  prosecu- 
tion for  bigamy  in  contracting  a  second  marriage. — Beggs  v.  The  State, 
108;  Oooleyv.  The  State,  162. 
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8.  Proof  of  marriage  by  bill  for  divorce. — A  bill  in  equity  for  a  divorce,  not 

verified  by  the  oatb  of  the  complainant,  is,  like  any  other  unsworn  bill, 
rc-garded  as  the  mere  suggestion  of  counsel ;  and  is  not  competent  evi- 
dence against  the  complainant  therein,  in  a  subsequent  prosecution  for 
bigamy,  to  prove  his  marriage  with  the  defendant  as  therein  alleged.  — 
Cooley  v.  The  State,  162. 

9.  Proof  of  marriage  by  certified  transcript  of  license  and  return ;  judicial  notice 

of  public  officers. — A  marriage  license,  with  the  certificate  ot  the  solemni- 
zation of  the  marriage  under  it,  is  a  record  of  the  Probate  Court,  which 
the  judge  is  required  to  keep  (Rev.  Code,  §  2340),  and  authorized  to 
certify  ;  and  when  a  certified  transcript  thereof  is  offered  in  evidence  in 
any  court  of  this  State,  it  is  not  necessary  that  the  judge's  certificate 
should  be  under  his  official  seal,  since  the  courts  take  judicial  notice  of 
all  public  officers  who  are  commissioned  by  the  governor,  and  are  bound 
to  recognize  their  official  acts. — Becjgs  v.  The  State,  108. 

BURGLARY. 

10.  What  constitutes  "breaking  into"  house. — If  a  person  enters  a  store  through 

an  open  door,  secretes  himself  within  until  the  door  is  locked,  then 
commits  a  larceny,  and  escapes  by  opening  or  breaking  out  a  window,  he 
can  not  be  convicted  of  burglary  under  the  statute  (Rev.  Code,  §  3695). 
Brown  v.  The  State,  123. 

11.  Constituents  of  offense;  proof  of  value. — Under  an  indictment  for  burglary 

in  breaking  and  entering  a  cotton-house,  the  prosecution  must  prove 
that  the  cotton  in  the  house  was  a  thing  of  value;  and  a  charge  to  the 
jury,  as  to  the  constituents  of  the  offense,  ignoring  the  proof  of  value, 
is  erroneous.— Boicland  v.  The  State,  210. 

12.  Ownership  of  building  broken  and  entered. — The  ownership  of  the  building 

broken  into  and  entered  is  properly  laid  in  the  person  who  was  in  the 
undisputed  occupancy  and  possession  at  the  time  of  the  burglary. — 
Matthews  v.  The  State,  65. 

13.  Sufficiency  of  indictment. —In  an  indictment  for  burglary  in  breaking  and 

entering  a  cotton-house  (Rev.  Code,  §  3695),  a  count  which  does  not 
aver  that  any  thing  of  value  was  kept  in  the  house  at  the  time  is  fatally 
defective  on  demurrer. — Rowland  v.  The  State,  210. 

14.  Same. — In  an  indictment  for  burglary  (Rev.  Code,  §  3695),  an  averment 

that  corn,  "a  valuable  thing,  was  then  and  there  kept  tor  sale,"  £c.,  in 
the  building  broken  into  and  entered,  is  sufficient,  without  an  addition- 
al averment  of  the  value  of  the  corn. — Matthews  v.  The  State,  65. 

15.  Same.  —An  indictment  which  charges  that  the  defendant  "broke  into  and 

entered  the  store-house  of  R.  D.,  with  the  intent  to  steal,  where  there 
was,  at  the  time  of  such  breaking  and  entering  into  said  store-house, 
goods,  merchandise,  or  other  valuable  things,  was  kept  for  use,"  &c., 
though  expressed  in  careless  and  ungrammatical  language,  is  sufficient 
on  demurrer. — Pond  v.  Ihe  State,  196. 

16.  Same.— In  an  indictment  for  burglary  (Rev.  Code,  §  3695),  an  averment 

that,  in  the  building  broken  into  and  entered,  "  meat  and  flour,  things 
of  value,  were  then  and  there  kept  for  use,"  £c.,  is  a  sufficient  averment 
of  their  value.— Hurt  v.  The  State,  214. 

17.  Limitation  of  prosecution.  — A  criminal  prosecution  for  burglary  must  be 

commenced  (Rev.  Code,  §  3951)  within  three  years  next  after  the  com- 
mission of  the  offense;  consequently,  where  the  bill  of  exceptions,  pur- 
porting to  set  out  all  the  evidence,  shows  that  the  only  proof  of  the  time 
when  the  offense  was  committed  fixed  it  more  than  three  years  before 
the  indictment  was  found,  and  the  record  does  not  show  any  prior  com- 
mencement of  the  prosecution,  a  charge  to  the  jury,  which  authorizes  a 
conviction  on  proof  that  the  offense  was  committed  "belore  the  finding 
of  the  indictment,"  is  erroneous. —-Zb.  214. 


18. 


CARRYING  CONCEALED  WEAPONS. 

Exception  as  to  self-defense. — If  a  person  carries  concealed  weapons  for  the 
purpose  of  offense,  intending  to  make  or  provoke  an  attack,  he  can  not 
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justify  on  the  ground  of  self-defense  (Rev.  Code,  §  3555),  although  he 
•  may  have  been  threatened  with,  or  may  have  good  reason  to  apprehend 
an  attack.-  Strand  v.  The  State,  77. 

ENTICING  OB  EMPLOYING  SERVANT  UNDER  WRITTEN  CONTRACT. 

19.  What  constitutes  offense  ;  validity  of  infant's  contract. — An  infant's  contract, 

for  the  performance  of  labor  or  personal  service,  is  voidable  by  him  at 
his  election;  and  when  he  has  disaffirmed  it,  a  person  who  afterwards 
employs  him  is  not  guilty  of  a  violation  of  the  statute  (Rev.  Code, 
§  3691),  which  makes  it  a  penal  offense  to  entice  away  or  employ  a  la- 
borer or  servant,  who  has  contracted  in  writing  to  serve  another  for  a 
specified  time,  "such  contract  being  in  force,  and  binding  on  the  par- 
ties thereto."  (Overruling  Murrell  v.  The  State,  44  Ala.  367.) — Langham 
v.  Ihe  State,  114. 

EVIDENCE  IN  CRIMINAL  CASES. 

20.  Admissibility  of  confessions.  — Confessions,  made  by  the  prisoner  while  in 

custody,  cannot  be  rejected,  as  having  been  obtained  by  improper  in- 
ducements, when  it  is  only  shown  that  he  was  importuned  to  confess  if 
guilty,  and  not  to  confess  if  innocent. — Meinaka  v.  The  State.  47. 

21.  Preliminary  proof  to  court,  in  reference  to  confessions. — Although  it  is  nec- 

essary, before  a  confession  is  allowed  to  go  to  the  jury,  to  make  prelimi- 
nary proof  to  the  court  that  it  was  not  obtained  by  any  improper  in- 
ducements held  out  to  the  prisoner;  yet,  in  this  case,  the  objection  to 
the  testimony  being  general,  and  the  record  tending  to  show  that  the 
witness  was  speaking  of  the  same  confessions  to  which  others  had  testi- 
fied, and  as  to  which  the  requisite  preliminary  proof  had  been  made  to 
the  court,  hdd,  that  the  record  did  not  show  error  in  this  respect  — 
Ib.  47. 

22.  Confessions  ;  provinces  of  court  and  jury,  as  to  o.dmissibilUy  and  credibility. 

When  the  court  has  decided  that  a  confession  was  made  voluntarily,  and 
has  therefore  allowed  it  to  go  to  the  jury,  the  province  of  the  jury  is 
limited  to  a  consideration  of  its  credibility;  consequently,  a  charge 
asked,  which  refers  to  them  for  decision  the  question  whether  it  was 
voluntary,  is  properly  refused.  — Matthews  v.  The  State,  65. 

23.  Admissions  implied  from  silence.  — Evidence  of  admissions,  to  be  implied 

from  silence,  should  always  be  received  with  great  caution,  and  should 
be  weighed  by  the  jury  very  carefully,  if  not  distrustingly ;  and  although 
the  evidence  in  this  case  was  properly  received,  a  charge  instructing  the 
jury  that  "the  fact  that  a  person  who  is  charged  with  the  commission  of 
a  crime  says  nothing,  but  remains  silent,  is  a  circumstance  to  which  the 
jury  may  look  as  a  confession  of  guilt,"  was  calculated  to  mislead  them, 
and  is  a  reversible  error. — Campbell  v.  The  State,  80. 

24.  Admissibility  oj  confessions. — Although  no  unbending,  universal  rule  can 

be  laid  down,  by  which  to  determine  whether  subsequent  confessions  in 
a  criminal  case  are  admissible,  when  the  former  confessions  were  ob- 
tained by  improper  influences;  yet,  in  each  case,  the  inquiry  must  be, 
whether,  considering  the  degree  of  intelligence  of  the  prisoner,  and  all 
the  attendant  circumstances,  it  is  affirmatively  shown  that  the  effect  of 
the  primary  improper  inducement  was  so  entirely  obliterated  from  his 
mind  that  the  subsequent  confession  could  not  have  been  in  the  slight- 
est degree  influenced  by  it;  and  if  there  be  any  doubt  on  this  question, 
it  must  be  resolved  in  favor  of  the  prisoner,  and  the  confession  must  be 
excluded.— Porter  v.  The  State,  95. 

25.  Same. — The  first  confessions  of  the  prisoner  in  this   case,  who  was  a 

freedman,  were  mude  during  his  preliminary  examination  before  a  mag- 
istrate on  a  charge  of  murder,  and  were  obtained  from  him,  after  a  great 
deal  of  hesitation  on  his  part,  by  the  strongest  assurances  on  the  part 
of  his  attorney,  confirmed  by  the  prosecuting  attorn  ey,  the  brother  of 
the  deceased,  and  the  magistrate,  that  he  should  not  be  prosecuted,  but 
should  be  used  as  a  witness  against  the  other  defendants;  and  these  con- 
fessions were  repeated  by  him,  on  the  next  day,  to  the  constable  who 
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was  carrying  him  to  jail,  and  who  had  given  him  three  drinks  of  liquor. 
On  the  first  and  second  days  after  his  commitment  to  jail,  the  leading 
counsel  for  the  prosecution,  accompanied  by  a  brother-in-law  of  the  de- 
ceased and  another  friend,  visited  him  in  jail,  and  said  to  him,  no  other 
persons  being  present :  "I  have  heard  what  you  confessed  at  U.  You 
did  not  tell  the  whole  truth  about  it.  I  want  you  to  be  particular  how 
you  talk,  as  what  you  say  may  send  you  to  the  penitentiary  or  gallows. 
I  have  control  of  the  case  now,  and  all  that  was  done  at  U.  is  done 
away.  I  withdraw  all  hopes  of  reward,  and  fears  of  punishment.  You 
have  not  told  all  the  truth  about  it.  I  tell  you  now,  again,  that  you 
must  not  hope  or  expect  to  receive  any  benefit,  favor,  or  mercy,  or  think 
the  case  will  go  lighter  with  you  for  what  you  said  at  U.,  or  what  you 
may  say  now;  and  if  they  promised  to  let  you  off,  or  to  make  the  pun- 
ishment lighter,  or  to  let  you  be  a  State  witness,  I  tell  you,  it  cannot  be. 
You  cannot  be  a  State  witness,  and  you  must  not  expect  any  laercy,  or 
to  be  a  State  witness.  I  want  you  to  understand,  that  all  promises  made 
at  U.  are  taken  back,  and  what  you  said  there  will  do  you  no  good,  and 
cannot  be  used  for  or  against  you.  If  you  wish  to  tell  anything,  you 
must  do  it  of  your  own  free  will;  and  remember,  it  may  hang  you,  or 
send  you  to  the  penitentiary  for  life.  Now,  you  can  tell  the  truth  about 
it,  if  you  wish.  Do  you  understand  what  I  mean  ?"  The  prisoner  re- 
plied, "that  he  did  understand;  that  he  did  not  expect  any  mercy;  that 
he  expected  to  be  hung;  that  he  told  it  because  his  conscience  hurt  him, 
and  he  could  not  keep  it  any  longer;"  and  he  then  made  confessions 
substantially  the  same  as  the  former,  Hdd,  that  these  last  confessions 
ought  not  to  have  been  received  in  evidence  against  him. — Ib.  95. 

26.  Effect  of  confessions,  as  against  co-defendants. — Where  several  defendants 

are  jointly  indicted  and  tried,  the  confessions  of  one  are  not  admissible 
against  another,  for  any  purpose;  consequently,  where  some  of  them 
have  made  confessions,  and  others  have  not,  it  is  error  to  instruct  the 
jury  that  they  "may  compare  the  confessions  of  each  with  the  other." — 
Ib.  95. 

27.  (sonfessions ;  sufficiency  of  uncorroborated. — A  confession,  not  corroborated 

by  independent  evidence  of  the  corpus  delicti,  is  not  sufficient  to  support 
a  conviction  of  felony.  —Matthews  v.  The  State,  187. 

28.  Admissibiliiy  of  confessions. — Where  the  sheriff,   on  arresting  the  defend- 

ant, said  to  him,  "I  am  sorry  to  inform  you  that  you  are  my  prisoner," 
and,  being  asked  "what  for,"  replied,  "For  stealing  George  Waite's 
money;"  whereupon  the  prisoner  said,  "I  am  sorry  I  stole  it  ;''  and  the 
officer  testified  that  no  threats  or  promises  were  used  to  induce  the  con- 
fession,— held,  that  the  confession  was  voluntary,  and  properly  admitted. 
Grant  v.  The  State,  201. 

29.  Same ;  preliminary  proof  to  court. — Before  confessions  can  be  received  in 

evidence  in  a  criminal  case,  it  must  be  affirmatively  shown,  by  proof 
addressed  to  the  court,  that  they  were  made  voluntarily ;  and  if  they  are 
allowed  to  go  to  the  jury,  on  the  preliminary  proof  made  to  the  court, 
and  additional  evidence  is  afterwards  brought  forward  during  the  trial, 
showing  that  they  were  in  fact  not  voluntary,  the  court  should  withdraw 
them  from  the  jury,  and  instruct  the  jury  to  disregard  them  entirely  as 
evidence. — Banner  v.  The  State,  242. 

30.  Same;  how  revised  on  error. — The  ruling  of  the  court  as  to  the  admissi- 

bility  of  confessions  is  re vi sable  on  error;  but  the  appellate  court,  in 
revising  such  ruling,  as  in  revising  other  rulings  by  an  inferior  court  on 
controverted  questions  of  fact,  will  not  reverse  the  judgment,  unless  it 
appears  to  be  manifestly  wrong. — Ib.  242. 

31.  Relevancy  of  evidence  showing  motive;  proof  of  indictment. — Where  th«  evi- 

dence against  the  defendants,  as  the  perpetrators  of  the  murder,  is 
entirely  circumstantial,  the  fact  that  a  prosecution  for  larceny  was  pend- 
ing against  them  at  the  time  of  the  killing,  and  that  the  deceased  was 
the  prosecutor  and  principal  witness  against  them  in  that  case,  is  rele- 
vant and  admissible  evidence  against  them,  as  tending  to  show  a  motive 
for  the  commission  of  the  crime  ;  but  the  indictment  and  its  contents 
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can  not  be  proved  by  the  oral  testimony  of  the  clerk  and  the  solicitor. — 
Childsv.  Ike  State,  25. 

32.  Contradictory  exculfxitinfj  declarations. — Contradictory  declarations,   made 

by  the  defendant  to  different  persons,  apparently  with  the  view  of  excul- 
pating himself,  and  accounting  for  his  possession  of  stolen  property,  are 
not  governed,  as  to  their  admissibility,  by  the  rules  which  apply  to  con- 
fessions.— Harrison  v.  The  State.  239. 

33.  Hearsay,  and  res  gestce. — The  conduct  and  conversation  of  parties,  accom- 

panying an  act,  are  generally  admissible  as  a  part  of  the  res  gestce  ;  yet, 
a  message  sent  to  the  accused  by  his  employer,  though  it  might  be  ad- 
missible as  tending  to  explain  his  flight,  which  had  been  proved  as  a 
,  circumstance  against  him,  is,  prima  fade,  mere  hearsay  ;  and  when 
offered  for  the  purpose  of  showing  ' '  that  the  defendant  ran  away  in 
consequence  of  it,"  the  appellate  court  can  not  affirm  that  its  rejection 
was  erroneous,  when  the  message  itself  is  not  set  out  in  the  record. — 
Hurtv.  The  State,  214. 

34.  Relevancy  of  evidence  generally,  in  cases  depending  on  circumstantial  evidence. 

In  inquiries  of  fact  dependent  for  their  solution  on  circumstantial  evi- 
dence, no  general  rule  can  bo  laid  down,  which  will  define  with  uner- 
ring accuracy  what  collateral  facts  are  relevant  and  admissible  in  any 
particular  case  ;  yet,  while  it  is  propor  to  guard  strictly  against  the 
undue  multiplication  of  issues,  whatever  tends  to  shed  light  on  the 
main  inquiry,  and  does  not  withdraw  the  minds  of  the  jury  from  that 
inquiry,  by  obtruding  on  their  minds  matters  which  are  foreign,  or  of 
questionable  pertinency,  is,  generally,  relevant  and  competent  evidence. 
Mattison  v.  The  State,  224. 

35.  Circumstantial  evidence;  sufficiency  of. — In  criminal  cases,  the  test  of  the 

sufficiency  of  circumstantial  evidence  is,  not  whether  it  produces  as  full 
conviction  as  the  positive  testimony  of  a  single  credible  witness,  but 
whether  it  excludes  from  the  minds  of  the  jury  every  reasonable  doubt 
of  the  defendant's  guilt. — Matthews  v.  The  State,  65. 

36.  Motive  and  threats  on  part  of  accused;  relevancy  of  evidence  showing. — Evi- 

dence showing  a  motive  on  the  part  of  the  accused  in  committing  the 
offense  charged,  and  his  threats  against  the  prosecutor,  though  made 
several  months  before  the  commission  of  the  offense,  are  relevant  and 
admissible  against  him. — Hinds  v.  The  State,  J45. 

37.  Leading  questions  to  witness ;   what  is  revisable.—In  the  examination  of  wit- 

nesses, the  form  and  manner  of  interrogating  them  must  be  left,  in  a 
great  degree,  to  the  discretion  of  the  presiding  judge  ;  and  the  allow- 
ance by  him  of  a  leading  question  is  not  revisable  on  .error. — Ib.  145. 

38.  Form  ofquestionand  answer,  as  to  state  of  feeling  between  witness  and  accused, 

On  a  trial  for  arson,  the  prosecutor  may  be  asked,  "  what  was  the  state 
of  feeling  between  you  and  the  accused  at  the  time  of  the  burning;"  and 
he  may  answer,  "  that  it  was  not  good."  There  is  nothing  objectionable 
in  the  form  of  either  the  question  or  the  answer. — Ib.  145. 

39.  Competency  of  wife  as  witness  for  husband's  co-defendant. — Where  several 

defendants  are  jointly  indicted  and  tried,  the  wife  of  one  of  them  is  not 
a  competent  witness  for  the  others. — Childs  v.  Ihe  State,  25. 

40.  Proof  of  venue. — Where  the  bill  of  exceptions  purports  to  set  ont  all  the 

evidence  adduced  on  the  trial,  but  does  not  show  that  the  venue  was 
proved,  the  defendant  may  take  advantage  of  the  omission  by  a  request 
for  a  general  charge  on  the  evidence.  This  is  now  the  established  prac- 
tice, and  the  court  does  not  feel  at  liberty  to  depart  from  it  in  the  case 
of  a  capital  felony,  though  it  would  be  inclined,  if  the  question  were 
new,  to  require  that  the  attention  of  the  primary  court  should  be  specially 
called  to  the  omission.— &  C.  SS  ;  Oooden  r.  Ihe  >v./fe,  178. 

41.  Proof  of  venue  after  evidence  ha#  closed.  -*-It  is  discretionary  with  the  court 

below  to  permit  a  witness  to  be  recalled,  for  the  purpo.se  of  proving  the 
venue,  after  the  evidence  has  closed,  and  during  the  argument  to  the 
jury.—  Pondv.  The  State.  196. 

42.  Exduding  evidence  once  admUted. — The  practice  of  permitting  illegal  evi- 

dence to  go  to  the  jury  in  the  first  instance,  and  afterwards  withdraw- 
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ing  it  from  them,  ought  to  be  avoided ;  but,  where  the  record  shows 
that  it  was  withdrawn  from  them,  and  they  were  instructed  to  disregard 
it,  this  cures  the  error  of  its  admission. —  Childs  v.  The  State,  28. 

43.  Proof  of  pending  indictment. — When  it  becomes  material  to  prove  the  fact 

that  an  indictment  is  pending  in  another  county,  and  its  contents,  the 
proper  mode  of  proving  it  is,  not  by  the  production  of  the  original,  but 
by  an  exemplification  duly  certified. — S.  C.,  '25,  28. 

EXTORTION. 

44.  What  constitutes  offense. — To  constitute  the  statutory  offense  of  extortion 

(Rev.  Code,  §  3593),  the  officer  must  have  acted  in  an  official  capacity, 
and  not  as  a  private  individual — must  have  demanded  or  accepted,  tin- 
der color  of  his  office,  fees  to  which  he  was  not  entitled,  from  a  person 
for  whom  he  had  rendered  official  services,  or  from  whom  he  had  a  right 
to  demand  a  fee. — Collier  v.  The  State,  125. 

FALSE  PRETENSES. 

45.  Obtaining  money  or  goods  by  "false  pretense;"  what  constitutes. — A  • 'false 

pretense,"  within  the  meaning  of  the  statute  (Rev.  Code,  §  3714),  is  a 
false  representation  as  to  some  existing  or  past  fact;  a  mere  promise  to 
be  performed  in  future,  though  not  meant  to  be  kept  when  made,  is  not 
a  false  pretense. — Colly  v.  The  State,  85. 

FORGERY. 

46.  Constituents  of  offense. — To  authorize  a  conviction  for  forgery  (Rev.  Code, 

§§  3635-6),  it  is  not  necessary  that  the  prisoner  should  have  written  the 
instrument;  if,  with  intent  to  publish  and  utter  it,  he  procured  another 
person  to  write  it,  and  afterwards  uttered  and  published  it  as  genuine, 
he  may  be  convicted.  —  Gooden  v.  The  State,  178. 

47.  Same;  intent. — The  intent  to  deceive  and  defraud  being  a  material  ingre- 

dient of  the  offense,  a  charge  is  erroneous  which  withdraws  from  the 
jury  all  consideration  of  the  question  of  intent  —  Ib.  178. 

48.  What  tvritings  are  within  the  statute  ;  variance  as  to  name  of  supposed  maker. 

A  writing  in  these  words,  "July  10th,  1876,  due  Bell  Sims  twenty  dol- 
lars, at  first  of  August,  1876,"  signed  "Mr.  Daniel  Ttireet,"  if  forged  or 
uttered,  with  intent  to  deceive,  in  the  neighborhood  in  which  one 
Daniel  Thweatt  lives,  will  support  an  indictment  for  forgery;  and  on  a 
trial  for  the  forgery  of  such  an  instrument,  said  Daniel  Thweatt  may  tes- 
tify that  many  of  his  acquaintances  pronounced  his  name  as  if  it  were 
spelled  Threet.—Ib.  178. 

GAMING. 

49.  Games  "played  with  dice." — Backgammon,  as  usually  played,  though  dice 

are  employed,  is  not  a  "game  played  with  dice"  within  the  prohibition 
of  the  statute  against  gaming  (Rev.  Code,  §  3620). —  Wetmore  v.  The 
Stale,  198. 

50.  Gaming  on  premises  of  licensed  retailer;  constituents  of  offense;  burden  of 

proof  as  to  contract  of  sub-letting,  and  intent. — A  licensed  retailer  is  bound 
to  be  diligent  to  prevent  gaming  on  the  premises  used  or  controlled  by 
him;  and  if  he  is  the  lessee  of  a  two-story  house,  carrying  on  his  busi- 
ness in  the  lower  story,  and  knows  that  a  room  in  the  second  story  is 
used  by  his  tenant  for  gaming  purposes,  he  may  be  convicted  under  the 
statute  (Rev.  Code,  §  3625),  unless  he  affirmatively  shows  such  an  entire 
separation  of  the  room  from  the  lower  story  as  will  exonerate  him  from 
the  liability  which  the  law  imposes  on  him;  but  it  is  a  question  for  the 
jury  to  determine,  whether  he  sub-rented  the  room  in  good  faith,  with 
the  intent  and  expectation  that  it  should  be  used  only  for  some  lawful 
purpose.— Campbell  v.  The  State,  89. 

51.  Sufficiency  of  indictment. — An  indictment,  which  charges  that  the  defend- 

ant "didbct  at  a  game  with  cards,"  &c.  (Rev.  Code,  §  3622;  Form  No.  29, 
p.  811),  is  sufficient  on  demurrer,  although  it  does  not  avor  that  he  bet 
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money  or  other  valuable  thing. — Jacobson  v.  The  State,  151;  MitcJiell  v. 
The  State.  160. 

52.  Proof  of  character  of  house  or  place  where  playing  way  done. — A  conviction 

for  betting  at  a  game  of  cards,  "at  a  house  or  place  where  spirituous 
liquors  were  at  the  time  sold,"  &c.,  cannot  be  sustained,  when  the  only 
evidence  as  to  the  character  of  the  house  is  that  spirituous  liquors  were 
there  sold  at  the  time  of  the  trial.— Mitchell  v.  The  State,  160. 

ILLEGAL  VOTING. 

53.  What  constitutes  offense  ;  relevancy  of  evidence  as  to  age  of  voter. — A  minor 

can  not  be  convicted  of  illegal  voting,  if  he  honestly  believed  that  he 
was  twenty-one  years  of  age  when  he  voted  ( Gordon  v.  The  Slate,  52  Ala. 
308);  hence,  the  fact  that  his  father  told  him,  before  he  voted,  that  he 
was  twenty-one  years  old ,  is  relevant  and  admissible  evidence  for  him. 
Carter  v.  The  State,  181. 

5-L  Sufficiency  of  indictment. — An  indictment  which  alleges  that  the  defendant, 
"not  being  of  the  age  of  twenty-one  years,  did  unlawfully  deposit  his 
ballot,  as  his  vote,  at  a  general  election  held  in  said  county  on  the  third 
day  of  November,  1874,  contrary  to  law,"  &c.,  is  bad  on  demurrer:  it 
should  describe  the  election,  or  the  purposes  for  which  it  was  held,  with 
that  degree  of  certainty  which  will  enable  the  court,  on  conviction,  to 
pronounce  the  proper  judgment. — Ib.  181. 

55.  Proof  of  poll-list. — The  poll-list,  certified  by  the  inspectors  of  the  election, 

is  the  highest  and  best  evidence  of  the  persons  who  voted  at  the  pre- 
cinct; but,  if  it  is  not  certified  by  the  inspectors,  it  is  not  competent 
evidence  against  a  person  indicted  for  illegal  voting,  without  extrinsic 
proof  of  its  authenticity  and  correctness.  —Hunter  v.  The  State,  76. 

INDICTMENT. 

56.  Caption  ;  description  of  court. — It  is  not  a  valid  objection  to  an  indictment, 

which  is  shown  by  the  record  to  have  been  found  by  a  grand  jury  at  a 
regular  term  of  the  "City  Court  of  Selrna,"  that  the  words  "City  Court" 
only,  instead  of  "City  Court  of  Selma,"  are  inserted  in  its  caption:  these 
words  may  be  rejected  as  surplusage. — Harrison  v.  The  State,  239;  Ban- 
ner v.  The  State,  242. 

57.  Alternative  averments. — As  to  the  propriety  and  sufficiency  of  alternative 

averments  in  indictments,  see  Murphy  v.  The  State,  '252;  Nixon  v.  The 
State,  120;  Eaisler  v.  The  State,  64;  Adler  v.  1  he  State,  16. 

58.  Averment  of  defendant's  name  under  alias.—  Under  our  liberal  statutory  pro- 

visions (Rev.  Code,  §  4113),  the  Christian  name  of  the  defendant  may 
be  averred  under  an  alias. — Lee  v.  The  Stale.  259. 

59.  Statement  of  time.— In  an  indictment  under  the  revenue  law  of  1875  (Sess. 

Acts  1874-5,  3-47),  for  being  engaged  in  "the  business  of  taking  pic- 
tures," without  the  license  required  by  that  law,  the  indictment  being 
found  in  July  of  that  year,  an  averment  that  the  defendant  engaged  iu 
the  business  "before  the  finding  of  this  indictment,"  without  more,  is 
not  sufficient  on  demurrer:  the  averment  should  be,  "before  the  finding 
of  this  indictment,  and  after  the  first  day  of  April,  1875,"  that  being  the 
day  on  which  a  license  was  first  required. — Mclntyre  v.  The  Slate,  167. 

60.  Amendment  of. — An  indictment  for  larceny,  or  for  receiving  stolen  goods, 

may  be  amended,  with  the  consent  of  the  defendant,  in  the  averment  of 
the  Christian  name  of  the  person  to  whom  the  goods  belonged  (Rev. 
Code,  §  4143);  and  the  fact  that  the  defendant  objected  to  the  aruend- 
meiit,  and  only  consented  to  it  to  avoid  being  bound  over  to  answer  a 
new  indictment  at  the  next  term,  doe*  not  render  the  allowance  of  the 
amendment  improper. — Ross  v.  The  State,  177. 

61.  New  indictment,  after  quashiny  first. — When  an  indictment  is  quashed,  and 

a  new  indictment  preferred  for  the  same  offense,  as  authorized  by  the 
statute  (Rev.  Code,  §  4146),  the  sufficiency  of  the  new  indictment  must 
be  tested  as  if  it  were  found  at  the  same  time  the  former  was  found. — 
Mclntyre  v.  The  State,  167. 
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62.  Objections  to  indictment,  on  account  of  defects  in  grand  jury. — An  indict- 
ment not  found  by  a  legal  grand  jury,  is  void,  and  the  objection  to  its 
validity  may  be  raised  at  any  time,  even  for  the  first  time  on  error  ;  but 
if  it  was  found  by  a  legal  grand  jury,  although  the  members  thereof 
were  not  properly  drawn  or  summoned,  objection  to  it  on  that  account 
can  not  be  raised  for  the  first  time  on  error. — Sanders  v.  Tlie  State,  183. 

<53.  Joinder  of  offenses,  in  different  counts. — The  common-law  offense  of  keep- 
ing a  bawdy-house,  and  the  statutory  offense  of  "being  a  common  pros- 
titute, or  the  keeper  of  a  house  of  prostitution,  having  no  honest  em- 
ployment whereby  to  maintain  herself"  (Eev.  Code,  §  3630),  may  be 
joined,  in  separate  counts,  in  the  same  indictment.  (Overruling  Norvell 
v.  The  State,  50  Ala.  174,  as  to  the  joinder  of  separate  offenses.) — Ib.  217. 

€4.  Same;  burglary  and  larceny. — In  an  indictment  for  burglary  with,  intent 
to  steal,  the  intent  and  actual  larceny  may  be  charged  in  the  same 
count,  being  but  one  offense;  but  counts  for  burglary  and  for  petit  lar- 
ceny cannot  be  joined  in  the  same  indictment. — Adams  v.  The  State,  143. 

<>5.  Burglary. — An  indictment  which  charges  that  the  defendant  "broke  into 
and  entered  the  store-house  of  E.  D.,  with  the  intent  to  steal,  where  there 
was,  at  the  time  of  such  breaking  and  entering  into  said  store-house, 
goods,  merchandise,  or  other  valuable  things,  was  kept  for  use, "  <fcc. , 
though  expressed  in  careless  and  ungrammatical  language,  is  sufficient 
on  demurrer. — Pond  v.  The  State,  196. 

€6.  Same;  averment  of  value. — In  an  indictment  for  burglary  (Eev.  Code, 
§  3695),  an  averment  that  corn,  "a  valuable  thing,  was  then  and  there 
kept  for  sale,"  &c.,  in  the  building  broken  into  and  entered,  is  sufficient, 
without  an  averment  of  the  value  of  the  corn. — Matthews  v.  The  State,  65. 

•67.  Same ;  same.  — In  an  indictment  for  burglary  (Eev.  Code,  §  3695),  an 
averment  that,  in  the  building  broken  into  and  entered,  "meat  and 
flour,  things  of  value,  were  then  and  there  kept  for  use,"  &c.,  is  a  suffi- 
cient averment  of  their  value. — Hurt  v.  The  State,  214. 

68.  Same. — In  an  indictment  for  burglary  in  breaking  and  entering  a  cotton- 

house  (Eev.  Code,  §  3695),  a  count  which  does  not  aver  that  any  thing 
of  value  was  kept  in  the  house  at  the  time  is  latally  defective  on  de- 
murrer. —Rowland  v.  The  Stale,  210. 

69.  Same  ;  averment  of  ownership  of  building. — The  ownership  of  the  building 

broken  into  and  entered  is  properly  laid  in  the  person  who  was  in  the 
undisputed  occupancy  and  possession  thereof  at  the  time  of  the  bur- 
glary.— Matthews  v.  The  State,  65. 

70.  Gaming. — An  indictment,  which  charges  that  the  defendant  "did  bet  at  a 

game  with  cards,"  &c.  (Eev.  Code,  §  3622;  Form  No.. 29,  p.  811),  is  suffi- 
cient on  demurrer,  although  it  does  not  aver  that  he  bet  money  or  other 
valuable  thing. — Jacobson  v.  The  Slate,  151;  Mitchell  v.  The  Stale,  ItiO. 

71.  Illegal  voting. — An  indictment  which  alleges  that  the  defendant,  "not  be- 

ing ot  the  age  of  twenty-one  years,  did  unlawfully  deposit  his  ballot,  as 
his  vote,  at  a  general  electioji  held  in  said  county  on  the  third  day  of 
November,  1874,  contrary  to  law,'"  <fcc.,  is  bad  on  demurrer:  it  should 
describe  the  election,  or  the  purposes  for  which  it  was  held,  with  that 
degree  of  certainty  which  will  enable  the  court,  on  conviction,  to  pro- 
nounce the  proper  judgment. — Carter  v.  The  State,  181. 

72.  Larceny ;  description  of  animal  stolen. — "A  yearling,  of  the  value  of  six  dol- 

lars," without  the  addition  of  any  other  descriptive  words,  is  not  a  suffi- 
cient description  of  the  animal  stolen,  in  an  indictment  for  grand  lar- 
ceny under  the  act  approved  February  20,  1875,  amending  section  3706 
of  the  Eevised  Code  (Sess.  Acts  1874-5,  p.  260);  nor  can  the  indictment 
be  sustained  as  a  charge  of  petit  larceny. — StoHemcerk  v.  The  State,  142. 

73.  Same;  same. — A  steer  is  an  "animal  of  the  cow  kind,"  within  the  mean- 

ing of  the  statute  approved  February  20,  1875,  amending  section  3706 
of  the  Eevised  Code  (Sess.  Acts  1874-5,  p.  260);  and  it  may  be  so  de- 
scribed by  that  name,  in  an  indictment  under  this  statute,  without  the 
addition  of  any  other  words. — Watson  v.  The  State,  150. 

74.  Same  ;  clerical  and  grammatical  mistakes. — The  omission  of  the  last  letter 

of  the  word  gold,  in  describing  the  money  alleged  to  have  been  stolen, 
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is  a  mere  clerical  or  grammatical  misprision,  which  does  not  vitiate  the 
indictment. —  Grant  v.  1  he  State,  201. 

75.  Same ;  averment  of  value  of  stolen  articles.— In  an  indictment  for  the  larceny 

of  several  distinct  articles,  an  averment  of  their  aggregate  value  is  suffi- 
cient on  demurrer,  though  the  better  practice  is  to  aver  the  separate 
value  of  each.  —Ib.  201. 

76.  Same  ;  description  of  money. — "  Ten  twenty-dollar  gold  pieces  of  American 

coinage,  ninety  dollars  in  silver  coin,  the  description  of  which  is  to  the 
grand  jury  unknown,  three  hundred  and  twenty  dollars  in  national  cur- 
rency of  the  United  States,  the  description  and  denomination  of  which 
is  to  the  grand  jury  unknown,  of  the  value  of  six  hundred  dollars,  the 
personal  property  of  G.  P.  W. " — held  a  sufficient  description  of  each 
kind  of  money,  in  an  indictment  for  the  larceny. — Ib.  201. 

77.  Larceny  of  "outstanding  crop  of  corn  or  cotton;'1  averment  of  value. — The 

larceny  of  "part  of  an  outstanding  crop  ol  corn  or  cotton  "  being  made 
a  felony  by  statute  (Sess.  Acts  1874-5,  p.  259),  without  regard  to  the 
value  of  the  articles  stolen,  no  averment  of  value  is  necessary  in  a  pros- 
ecution for  such  larceny  ;  while,  iti  a  prosecution  for  petit  larceny  (Rev. 
Code,  §  3708),  such  averment  is  indispensable. — Gregg  v.  The  State,  116. 

78.  Maltreatment  of  county  convict. — An  indictment  which  alleges  that  the 

defendant,  "being  the  hirer  of  one  M.,  a  convict  sentenced  to  hard 
labor  for  the  county,  did,  during  the  time  of  said  sentence  to  hard  labor, 
and  during  the  time  said  M.  was  so  hired  to  him,  maltreat  said  convict, 
by  chaining  him  to  a  plow  for  a  great  number  of  days,  that  is  to  say, 
four  days,  and  forcing  said  convict,  while  so  chained,  to  plow  the  lands 
of  said  defendant,  and  to  work  and  labor  for  him  while  so  chained,  to 
the  great  punishment,  and  suffering  of  said  convict,  without  having  an 
order,  either  of  the  court  trying  the  offender,  or  of  the  Court  of  County 
Commissioners,  for  the  confining,  chaining,  or  otherwise  shackling  of 
said  convict,'1 — is  sufficiently  certain  and  definite  on  demurrer  (Rev. 
Code,  §§  3687,  4112),  without  any  averment  of  the  court  by  which  the 
convict  was  sentenced,  or  the  term  of  his  sentence,  or  the  offense  of 
which  he  was  convicted,  or  the  name  of  the  person  or  officer  by  whom 
he  was  hired  to  the  defendant,  or  the  term  of  such  hiring. — Sanders  v. 
The  State,  184. 

79.  NigM-walker.—A.u  indictment  which  charges  that  the  defendant,  a  woman, 

"was  a  common  night-walker,  and  did  walk  and  ramble  in  the  streets 
and  common  highways  at  unseasonable  hours  of  night,  without  having 
any  lawful  business,  and  without  any  necessity  therefor,  against  good 
morals  and  good  manners,  to  the  common  nuisance  of  all  good  people 
of  said  county,"  &c.,  does  not  contain  a  sufficient  charge  of  au  evil  or 
unlawful  purpose,  and  will  not  support  a  conviction. — Thomas  v.  The 
State,  260. 

80.  Eemoving  or  selling  mortgaged  property. — In  an  indictment  for  removing 

mortgaged  property  (Rev.  Code,  §  3705),  the  form  prescribed  (No.  39, 
p.  812)  did  not  require  any  particular  description  of  the  mortgage  or 
other  written  instrument;  and  there  is  nothing  in  the  amendatory  act 
(Sess.  Acts  1874-5,  p.  259),  which  requires  a  change  of  the  form  in  this 
particular. — Nixon  v.  The  State,  120. 

81.  Same;  alternative  averments. — An  indictment    under    this  statute  may 

allege,  in  the  alternative,  that  the  defendant  "did  cell,  remove,  or  con- 
ceal one  bale  of  cotton,"  &c.—  Ib.  120. 

82.  Resisting  legal  process ;  description  of  officer  executing  or  issuing  process. — In 

an  indictment  for  resisting  an  officer  in  the  execution  of  legal  process 
(Rev.  Code,  §  3580  ;  Form  No.  50,  p.  813),  an  averment  that  the  defend- 
ant resisted  W.  C.  F.,  "a  constable  of  said  county,"  in  attempting  to 
execute  a  wrrrant  of  arrest  "  lawfully  issued  by  J.  B.  F. ,  a  justice  of  the 
peace  in  and  for  said  county,"  is  sufficient  on  demurrer,  without  an 
averment  that  the  said  W.  C.  F.  "icas  at  the  time  a  constable,"  &c.,  or 
that  the  said  J.  B.  F.  "  was  at  the  time  a  justice,"  &c. — Murphy  v.  The 
State,  252. 

83.  Same;  alternative  averments.— Since  a  notary  public  is,  under  our  consti- 
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tution,  ex  officio  a  justice  of  the  peace,  and  has  the  same  jurisdiction, 
and  since  alternative  averments  in  an  indictment  are  authorized  by 
statute  (Rev.  Code,  §§  4112,  4123-25),  the  officer  by  whom  the  process 
was  issued  may  be  described  as  "a  justice  of  the  peace  in  and  for  said 
county,  or  a  notary  public  of  said  county." — 76.  252. 

84.  Eetailing  spirituous  liquors  without  license ;  alternative  averments. — In  an  in- 

dictment for  retailing  without  license  (Rev.  Code,  §  3618),  a  count 
which  charges  that  the  defendant  "sold,  bartered,  exchanged,  or  other- 
wise disposed  of,  or  permitted  to  be  taken,  spirituous,  vinous,  or  malt 
liquors,  in  quantities  less  than  a  quart,"  is  fatally  defective  on  demur- 
rer.— Eaisler  v.  The  State,  64. 

85.  Selling  liquor  to  minor. — An  indictment  for  selling  liquor  to  a  minor  (Rev. 

Code,  §  3619),  which  alleges  that  the  sale  was  made  "without  the  con- 
sent of  the  parent,  guardian,  or  person  having  the  legal  charge  of  the 
said  "  minor,  is  not  demurrable,  because  it  omits  the  word  master  after 
the  word  guardian,  as  used  in  the  statute.  (Overruling  Bryan  v.  The 
State,  45  Ala.  86).—  Weed  v.  The  State,  13. 

JUBOES  AND  JUEY.    See  that  Title. 
LARCENY. 

86.  Local  jurisdiction  of  offense. — Under  the  statute  of  this  State  (Rev.  Code, 

§  3948),  as  at  common  law,  if  property  is  stolen  in  one  county,  and  car- 
ried into  another,  a  criminal  prosecution  against  the  thief  may  be  insti- 
tuted in  either  county ;  but  this  statute  is  only  an  affirmation  of  the 
common-law  rule,  not  an  enlargement  of  it;  and  where  goods  are  stolen 
from  a  warehouse  or  dwelling-house  (Rev.  Code,  §  3707),  and  carried 
into  another  county,  a  prosecution  for  the  statutory  offense  cannot  be  in- 
stituted in  the  latter  county,  though  the  offender  may  be  there  prose- 
cuted for  simple  larceny. — Smith  v.  The  State,  59. 

87.  Larceny  of  "fiog,''  or  other  animal  named  in  the  statute;  constituents  of  offense. 

The  act  amending  section  3706  of  the  Revised  Code,  approved  February 
20,  1875  (Sess.  Acts  1874-5,  p.  259),  which  makes  it  grand  larceny  to 
steal  any  cow,  sheep,  hog,  or  other  animal  therein  specified,  "or  any 
personal  property,  other  than  that  hereinbefore  enumerated,  exceeding 
twenty-five  dollars  in  value,"  applies  only  to  the  live  animals  named,  and 
not  to  their  carcases;  the  larceny  of  the  carcase,  unless  it  exceeded 
twenty-five  dollars  in  value,  would  be  petit  larceny  only. — Hunt  v.  The 
State,  138. 

88.  Same ;  felonious  intent. — Under  this  statute,  if  a  person  kills  a  hog  acci- 

dentally, or  recklessty,  and  afterwards  steals  and  carries  away  the  car- 
case, or  any  part  of  it,  less  than  twenty-five  dollars  in  value,  he  is  not 
guilty  of  grand  larceny;  but,  if  he  kills  the  aui coal  with  the  intent  to 
steal  its  carcase,  or  any  part  thereof,  and  afterwards  carries  such  intent 
into  effect,  he  is  guilty  of  grand  larceny,  without  regard  to  the  value  of 
the  part  so  stolen  and.  carried  away. — Ib.  138. 

89.  Criminal  intent  necessary  ingredient  of  offense.  — A  conviction  cannot  be  had 

of  the  larceny  of  a  stick  of  timber,  "if  the  defendant  had  a  claim  to  it, 
honestly  entertained,  although  he  knew  of  an  adverse  claim  by  another 
person.1' — Morningstar  v.  The  Slate,  148. 

90.  Description  of  animal  stolen. — "A  yearling,   of  the  value  of  six  dollars," 

without  the  addition  of  any  other  descriptive  words,  is  not  a  sufficient 
description  of  the  animal  stolen,  in  an  indictment  for  grand  larceny 
under  the  act  approved  February  20,  1875,  amending  section  3706  of  the 
Revised  Code  (Sess.  Acts  1874-75,  p.  260) ;  nor  can  the  indictment  be 
sustained  as  a  charge  of  petit  larceny. — Stollemcerk  v.  The  State,  142. 
91.  Same. — A  steer  is  "an  animal  of  the  cow  kind,"  within  the  meaning  of 
the  statute  approved  February  20,  1875,  amending  section  3706  of  the 
Revised  Code  (Sess.  Acts  1874-5,  p.  260);  and  it  may  be  described  by 
that  name,  in  an  indictment  under  this  statute,  without  the  addition  of 
any  other  words. —  Watson  v.  The  State,  150. 
92.  Larceny  of  "outstanding  crop  of  corn  or  cotton;"  averment  and  proof  of 
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value. — The  larceny  of  "  part  of  an  outstanding  crop  of  corn  or  cotton" 
being  made  a  felony  by  statute  (Sess.  Acts  1874-5,  p.  259),  without  re- 
gard to  the  value  of  the  articles  stolen,  no  averment  or  proof  of  value  is 
necessary  in  a  prosecution  for  such  larceny;  while,  in  a  prosecution  for 
petit  larceny  (Rev.  Code,  $  3708),  such  averment  and  proof  are  indis- 
pensable.— Gregg  v.  The  State,  116. 

93.  Same;  conviction  of  petit  larceny. — Under  an  indictment  for  such  statutory 

offense,  there  cannot  be  a  conviction  of  petit  larceny,  since  a  growing 
crop  was  not  the  subject  of  larceny  at  common  law,  and  the  only  offense 
created  by  the  statute  is  grand  larceny;  and  a  verdict  of  guilty  of  petit 
larceny,  under  such  an  indictment,  is  an  acquittal  of  the  statutory  fel- 
ony, and  a  bar  to  another  prosecution  for  the  same  offense;  yet,  if  the- 
stolen  corn  or  cotton  had  been  previously  severed  from  the  realty  by  a 
separate  act,  and  was  afterwards  stolen  by  the  defendant,  he  might  be 
prosecuted  for  such  petit  larceny. — Ib.  116. 

94.  Sufficiency  of  indictment ;  clerical  and  grammatical  mistakes. — The  ofnission 

of  the  last  letter  of  the  word  gold,  in  describing  the  money  alleged  to- 
have  been  stolen,  is  a  mere  clerical  or  grammatical  misprision,  which 
does  not  vitiate  the  indictment. — Giunt  v.  The  State,  201. 

95.  Same;  averment  of  value  of  stolen  articles. — In  an  indictment  for  the  larceny 

of  several  distinct  articles,  an  averment  of  their  aggregate  value  is  suffi- 
cient on  demurrer,  though  the  better  practice  is  to  aver  the  separate 
value  of  each. — Ib.  201. 

96.  Same;  description  of  money. — ''Ten  twenty-dollar  gold  pieces  of  American 

coinage,  ninety  dollars  in  silver  coin,  the  description  of  which  is  to  the 
grand  jury  unknown,  three  hundred  and  twenty  dollars  in  national  cur- 
rency of  the  United  States,  the  description  and  denomination  of  which 
is  to  the  grand  jury  unknown,  of  the  value  of  six  hundred  dollars,  the 
personal  property  of  G.  P.  W." — held  a  sufficient  description  of  each 
kind  of  money,  in  an  indictment  for  the  larceny. — Ib.  201. 

97.  Admissibility  of  confessions. — "Where  the  sheriff,  on  arresting  the  defendant, 

said  to  him,  "  I  am  sorry  to  inform  you  that  you  are  my  prisoner,"  and 
being  asked  "what  for,"  replied,  "For  stealing  George  AVaite's  money;" 
whereupon  the  prisoner  said,  "  I  urn  sorry  I  stole  it;"  and  the  officer  tes- 
tified that  no  threats  or  promises  were  used  to  induce  the  confession — 
held,  that  the  confession  was  voluntary,  and  properly  admitted, — JT6.201. 

98.  Possession  of  other  stolen  articles,  not  named  in  indictment. — The  fact  that  a 

bank-note  belonging  to  the  prosecutor,  which  is  not  described  in  tbe  in- 
dictment as  one  of  the  stolen  articles,  but  which  was  stolen  at  the  same 
time  and  place  with  them,  is  found  in  the  prisoner's  possession  at  the 
time  of  his  arrest,  is  relevant  and  admissible  evidence  against  him.  — 
Ib.  201. 

99.  Proof  of  value  of  stolen  money. — The  value  of  American  gold  and  silver 

coin,  and  of  "national  currency"  notes,  being  fixed  by  law,  no  proof  of 
their  value  is  necessary  to  sustain  a  conviction  for  their  larceny. — 
Ib.  201. 

100.  Charge  as  to  identifying  stolen  money,  and  explaining  possession. — Where 

there  is  evidence  tending  to  show  that  the  prisoner  had  exchanged  a 
part  of  the  stolen  money  for  other  money,  which  was  found  in  his  pos- 
session when  arrested,  a  charge  requested,  which  asserts  that,  uuless  it 
is  shown  that  the  money  found  in  his  possession  "was  the  identical 
money  alleged  to  have  been  stolen,  it  is  not  incumbent  on  him  to  ex- 
plain its  possession,"  is  properly  refused. — Ib.  201. 

LIMITATION  or  PEOSECUTION. 

101.  For  burglary. — A  criminal  prosecution  for  burglary  mnst  be  commenced 

(Rev.  Code,  §  3951)  within  three  years  next  after  the  comnisssion  of  the 
offense;  consequently,  where  the  bill  of  exceptions,  purporting  to  set 
out  all  the  evidence,  shows  that  the  only  proof  of  the  time  when  the  of- 
fense was  committed  fixed  it  more  than  three  years  before  the  indict- 
ment was  found,  and  the  record  does  not  show  any  prior  commencement 
of  the  prosecution,  a  charge  to  tbe  jury,  which  authorizes  a  conviction 
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on  proof  that  the  offense  was  committed  "before  the  finding  of  the  in- 
dictment," is  erroneous. — Hurt  v.  The  State,  214. 

102.  What  is  commencement  of  prosecution. — A  warrant  of  arrest,  issued  and 

returned  by  a  proper  officer,  is  the  commencement  of  a  criminal  prose- 
cution (Eev.  Code,  §  3954)  within  the  meaning  of  the  statute  of  limita- 
tions.— Ross  v.  The  State,  177. 

LOCAL  JURISDICTION. 

103.  In  case  of  bigamy. — The  offense  of  bigamy  under  the  statute  (Kev.  Code, 

§  3599),  as  at  common  law,  is  complete  when  the  second  marriage  is 
complete,  without  proof  of  subsequent  cohabitation,  and  is  indictable 
only  in  the  county  in  which  the  second  marriage  is  solemnized;  while 
subsequent  cohabitation  under  the  second  marriage,  which  is  a  distinct 
offense,  may  be  indicted  and  punished  in  any  county  in  which  it  is  com- 
mitted; but,  under  an  indictment  for  bigamy,  a  conviction  cannot  be 
had  on  proof  only  of  subsequent  cohabitation,  in  the  county  in  which 
the  indictment  was  found,  when  the  second  marriage  took  place  in  an- 
other county,  or  in  another  State.  — Beggs  v.  The  State,  108. 

104.  In  case  of  larceny. — Under  the  statute  of  this  State  (Rev.  Code,  §  3948), 

as  at  common  law,  if  property  is  stolen  in  one  county,  and  carried  into 
another,  a  criminal  prosecution  against  the  thief  may  be  instituted  in 
either  county;  but  this  statute  is  only  an  affirmation  of  the  common- 
law  rule,  not  an  enlargement  of  it;  and  where  goods  are  stolen  from  a 
warehouse  or  dwelling-house  (Eev.  Code,  §  3707),  and  carried  into  an- 
other county,  a  prosecution  for  the  statutory  offense  cannot  be  instituted 
in  the  Litter  county,  though  the  offender  may  be  there  prosecuted  for 
simple  larceny. — Smith  v.  The  State,  59. 

MALTBEATMENT  OF  COUNTY  CONVICT. 

105.  Sufficiency  of  indictment. — An  indictment  which  alleges  that  the  defendant, 

"being  the  hirer  of  one  M.,  a  convict  sentenced  to  hard  labor  for  the 
county,  did,  during  the  time  of  said  sentence  to  hard  labor,  and  during 
the  time  said  M.  was  so  hired  to  him,  maltreat  said  convict,  by  chaining 
him  to  a  plow  for  a  great  number  of  days,  that  is  to  say,  four  days,  and 
forcing  said  convict,  while  so  chained,  to  plow  the  lands  of  said  defend- 
ant, and  to  work  and  labor  for  him  while  so  chained,  to  the  great  pun- 
ishment and  suffering  of  said  convict,  without  having  an  order,  either 
of  the  court  trying  the  offender,  or  of  the  Court  of  County  Commission- 
ers, for  the  confining,  chaining,  or  otherwise  shackling  of  said  con- 
vict,"— is  sufficiently  certain  and  definite  on  demurrer  (Rev.  Code, 
§§  3687,  4112),  without  any  averment  of  the  court  by  which  the  convict 
was  sentenced,  or  the  term  of  his  sentence,  or  the  offense  of  which  he 
was  convicted,  or  tho  name  of  the  person  or  officer  by  whom  he  was 
hired  to  the  defendant,  or  the  term  of  such  hiring. — Sanders  v.  The 
State,  184. 

MUKDEB  ;  MANSLAUOHTEB. 

106.  Presumption  of  malice  from  use  of  deadly  weapon.  — This  court  adheres  to 

the  principle  decided  in  the  case  of  Murphy  v. '  The  State  (37  Ala.  142), 
which  is  supported  by  all  the  old  writers  on  criminal  law,  that  in  cases 
of  homicide  the  law  presumes  malice  from  the  use  of  a  deadly  weapon, 
and  casts  on  the  defendant  the  onus  of  repelling  the  presumption,  unless 
the  evidence  which  proves  the  killing  shows  also  that  it  was  done  with- 
out malice. — Hadley  v.  The  State,  31. 

107.  Pending  civil  suits  for  damages  ;  relevancy  and  admissibility  of.  — On  a  trial 

under  an  indictm_ent  for  murder,  the  records  of  several  pending  civil 
suite  against  the  defendants,  brought  by  the  widow  and  next  of  kin,  as 
the  personal  representatives  of  the  deceased,  and  of  other  relatives  who 
were  killed  in  the  same  rencontre,  are  not  admissible  evidence  for  the 
defense,  to  discredit  the  plaintiffs  the»ein  as  witnesses,  or  for  any  other 
purpose. — Ib.  31. 
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108.  Relevancy  of  evidence  showing  motive;  proof  of  indictment. — Where  the 

evidence  against  the  defendants,  as  the  perpetrators  of  the  murder,  is 
entirely  circumstantial,  the  fact  that  a  prosecution  for  larceny  was  pend- 
ing against  them  at  the  time  of  the  killing,  and  that  the  deceased  was 
the  prosecutor  and  principal  witness  against  them  in  that  case,  is  rele- 
vant and  admissible  evidence  against  them,  as  tending  to  show  a  motive 
for  the  commission  of  the  crime  ;  but  the  indictment  and  its  contents- 
cannot  be  proved  by  the  oral  testimony  of  the  clerk  and  the  solicitor. — 
CkUds  v.  The  State,  25. 

109.  Charge  as  to  self-defense.— On  a  trial  under  an  indictment  for  murder,  a 

charge  which  correctly  instructs  the  jury  as  to  the  right  to  kill  in  self- 
defense,  so  far  as  it  concerns  the  defense  of  the  slayer  himseli,  cannot 
be  held  erroneous,  because  it  does  not  also  state  the  doctrine  as  appli- 
cable to  the  defense  of  his  wife  or  child,  when  the  record  does  not  show 
any  evidence  presenting  that  phase  of  the  principle. — Mattison  v.  The 
State,  224. 

110.  Evidence  of  fierceness  of  defendant's  dog,  as  connected  icith  attendant  circum- 

stances— On  a  trial  for  murder,  there  being  no  direct  proof  of  the  cir- 
cumstances attending  the  killing,  which  was  committed  at  night  by  the 
defendant,  by  shooting  a  person  near  his  house  ;  the  defendant's  con- 
fession having  been  given  in  evidence  against  him,  in  the  course  of 
which,  detailing  the  circumstances  of  the  shooting,  he  said,  "that  his 
dog  barked,  and  about  the  same  time  a  rock  struck  his  door  ;''  the  fierce 
temper  of  the  dog  is  not  outside  of  the  main  issne,  since  it  might  be 
material  to  the  inquiry,  whether  the  deceased,  in  throwing  the  stone, 
was  attacking  the  defendant's  house,  or  only  defending  himself  against 
the  dog.—  Ib.  224. 

111.  Dying  declarations. — Dying  declarations,  to  be  admissible  as  evidence, 

must  be  shown  to  have  been  made  under  a  sense  of  impending  dissolu- 
tion. Under  this  rule,  the  declaration  of  the  deceased  in  this  case,  made 
to  his  wife  immediately  after  receiving  the  fatal  wound,  "11.  has  killed 
me,"  may  have  been  properly  admitted,  as  implying  that  he  then  thought 
he  could  not  recover ;  but  his  subsequent  declarations,  made '  'several  times 
during  that  day  and  the  next,''  on  which  latter  day  he  died,  to  the  effect 
that  M.  shot  him,  not  showing  on  their  face  a  knowledge  of  his  condi- 
tion, ought  not  to  have  been  received  ;  it  not  being  shown  that  the  at- 
tending physician  had  informed  him  of  his  danger,  and  "  no  evidence 
being  offered  to  show  his  condition  in  body  or  mind  at  any  time  be- 
tween the  time  when  he  was  shot  and  his  death. " — May  v.  The  Slate,  39. 

112.  AdmtesibUity  of  confessions.  — Confessions  made  by  the  prisoner  while  in 

custody,  cannot  be  rejected,  as  having  been  obtained  by  improper  in- 
ducements, when  it  is  only  shown  that  he  was  importuned  to  confess 
if  guilty,  and  not  to  confess  if  innocent. — Meinaka  v.  The  Slate,  47. 

113.  Same. — Although  no   unbending   universal   rule  can  be   laid  down,  by 

which  to  determine  whether  subsequent  confessions,  in  a  irrimiual  case, 
are  admissible,  when  the  former  confessions  wore  obtained  by  improper 
influences  ;  yet,  in  each  case,  the  inquiry  must  be,  whether,  considering 
the  degree  of  intelligence  of  the  prisoner,  and  all  the  attendant  circum- 
stances, it  is  affirmatively  shown  that  the  effect  of  the  primary  improper 
inducement  was  so  entirely  obliterated  from  his  mind  that  the  subse- 
quent confession  could  not  have  been  in  the  slightest  degree  influenced 
by  it  ;  and  if  there  be  any  doubt  on  this  question,  it  must  be  resolved 
iu  favor  of  the  prisoner,  and  the  confession  must  be  excluded. — Porter 
v.  The  Slate,  95. 

114.  Same. — The  first   confessions  of  the  prisoner  in  this  case,   who  was  a 

freedman,  were  made  during  his  preliminary  examination  before  a  mag- 
istrate on  a  charge  of  murder,  and  we're  obtained  from  him,  after  a  great 
deal  of  hesitation  on  his  part,  by  the  strongest  assurances  on  the  part 
of  his  attorney,  confirmed  by  the  prosecuting  attorney,  the  brother  of 
the  deceased,  and  the  magistrate,  that  he  should  not  be  prosecuted,  but 
should  be  used  as  a  witness  against  the  other  defendants;  and  these  con- 
fessions were  repeated  by  him,  on  the  next  day,  to  the  constable  who 
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was  carrying  him  to  jail,  and  who  had  given  him  three  drinks  of  liquor. 
On  the  first  and  second  days  alter  his  commitment  to  jail,  the  leading 
counsel  for  the  prosecution,  accompanied  by  a  brother-in-law  of  the  de- 
ceased and  another  friend,  visited  him  in  jail,  and  said  to  him,  no  other 
persons  being  present :  "I  have  heard  what  you  confessed  at  U.  You 
did  not  tell  the  whole  truth  about  it.  I  want  you  to  be  particular  how 
you  talk,  as  what  you  say  may  send  you  to  the  penitentiary  or  gallows. 
I  have  control  of  the  case  now,  and  all  that  was  done  at  U.  is  done 
away.  I  withdraw  all  hopes  of  reward,  and  fears  of  .punishment.  You 
have  not  told  all  the  truth  about  it.  I  tell  you  now,  again,  that  you 
must  not  hope  or  expect  to  receive  any  benefit,  favor,  or  mercy,  or  think 
the  case  will  go  lighter  with  you  for  what  you  said  at  U.,  or  what  you 
may  say  now  ;  and  if  they  promised  to  let  you  off,  or  to  make  the  pun- 
ishment lighter,  or  to  let  you  be  a  State  witness,  I  tell  you,  it  cannot  be. 
You  cannot  be  a  State  witness,  and  you  must  not  expect  any  mercy,  or 
to  be  a  State  witness.  I  want  you  to  understand,  that  all  promises  made 
at  U.  are  taken  back,  and  what  you  said  there  will  do  you  no  good,  and 
cannot  be  used  for  or  against  you.  If  you  wish  to  tell  anything,  you 
must  do  it  of  your  own  free  will ;  and  remember,  it  may  hang  you,  or 
send  you  to  the  penitentiary  for  life.  Now,  you  can  tell  the  truth  about 
it,  if  you  wish.  Do  you  understand  what  I  mean?"  The  prisoner  re- 
plied, "that  he  did  understand;  that  he  did  not  expect  any  mercy;  that 
he  expected  to  be  hung;  that  he  told  it  because  his  conscience  hurt  him, 
and  he  could  not  keep  it  any  longer  ; "  and  he  then  made  confessions 
substantially  the  same  as  the  former.  Held,  that  these  last  confessions 
ought  not  to  have  been  received  in  evidence  against  him. — 16.  95. 

NIGHT- WALKEES. 

115.  When  indictable. — At  common  law,  a  night-walker  was  held  to  be  a  sus- 

pected person,  rather  than  a  criminal,  and  might  be  arrested,  and  kept  in 
custody  until  the  next  morning,  and  then  taken  before  a  magistrate  for 
examination,  and  required  to  find  sureties  for  good  behavior  ;  but  was 
not  indictable,  unless  upon  the  further  charge  of  some  unlawful  purpose 
or  intent ;  and  this  principle  of  the  common  law,  in  the  absence  of  a 
statute  changing  it,  is  of  force  here.— Thomas  v.  The  State,  260. 

116.  Sufficiency  of  indictment. — An  indictment  which  charges  that  the  defendant, 

a  woman,  "  was  a  common  night-walker,  and  did  walk  and  ramble  in 
the  streets  and  common  highways  at  unseasonable  hours  of  night, 
without  having  any  lawful  business,  and  without  any  necessity  therefor, 
against  good  morals  and  good  manners,  to  the  common  nuisance  of  all 
good  people  of  said  county,"  &c.,  does  not  contain  a  sufficient  charge 
of  an  evil  or  unlawful  purpose,  and  will  not  support  a  conviction. — 
Ib.  260. 

PLEAS  AND  DEFENSES. 

117.  Alibi. — An  unsuccessful  attempt  to  prove  an  alibi  does  not  create  a  "strong 

presumption  against  the  prisoner,"  though,  like  an  unsuccessful  attempt 
to  prove  any  other  material  fact  in  defense,  it  is  a  circumstance  to  be 
weighed  against  him;  and  a  fraudulent  attempt  to  prove  a  simulated 
alibi,  sustained  by  perjury,  will,  if  detected,  be  a  circumstance  of  great 
weight  against  him. — Porter  v.  The  State,  96. 

118.  Same.—  A  charge  to  the  jury  in  a  criminal  case,  instructing  them  that 

they  "should  consider  the  evidence  of  an  alibi  with  great  caution — that 
the  law  so  considered  it,  because  it  was  so  easily  manufactured,  but  that 
an  alibi,  when  once  established  to  the  satisfaction  of  the  jury,  was  as 
good  as  any  other  evidence"  [defense],  is  not  erroneous. — Provo  v.  Tiie 
State,  222. 

1 19.  Former  acquittal.  — The  law  has  been  settled  in  this  State,  ever  since  the 

decision  in  the  case  of  Ned  v.  The  State  (1  Porter,  188),  that  the  dis- 
charge of  the  jury  in  a  criminal  case,  after  the  commencement  of  the 
trial,  on  account  of  the  sickness  of  one  of  the  jurors,  cannot  be  pleaded 
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as  an  acquittal  on  a  subsequent  trial  under  the  same  indictment;  and 
although  the  court  is  now  authorized  by  the  statute  (Rev.  Code,  §  4201), 
in  such  case,  to  summon  another  juror  in  the  place  of  the  one  so  dis- 
charged, and  commence  the  trial  anew,  the  reftfsal  of  the  judge  to  ex- 
ercise this  power  does  not  amount  to  an  acquittal,  nor  entitle  the  de- 
fendant to  be  discharged  from  further  prosecution  under  the  indictment. 
In  such  cases,  the  accused  cannot  be  said  to  have  been  placed  in  jeop- 
ardy, within  the  meaning  of  the  constitutional  provision  (Art.  L  §  10), 
which  declares  that  no  one  shall  be  twice  "put  in  jeopardy"  for  the  same 
offense. — Mixon  v.  Ihe  State,  129. 

120.  Former  conviction.— Ihe  maltreatment  of  a  county  convict,  by  a  person  to 

whom  he  is  hired  (Rev.  Code,  §  3687),  by  chaining  him  to  a  plow,  nec- 
essarily includes  an  assauit  and  battery;  and  under  an  indictment  for 
the  former  offense,  the  statute  (Rev.  Code,  §  4199)  authorizes  a  convicton 
for  the  latter;  hence,  a  judgment  of  conviction,  under  an  indictment  for 
such  maltreatment,  is  a  bar  to  a  subsequent  indictment,  charging  the 
same  offense  as  an  assault  and  battery. — Sanders  v.  The  State,  42. 

RAPE. 

121.  Rape,  and  carnal  knowledge  of  female  under  ten  years  of  age;  variance. — 

Rape  (Rev.  Code,  §  3661),  and  having  carnal  knowledge  of  a  female 
under  ten  years  of  age  (§  3663),  though  kindred  offenses,  and  punished 
in  the  same  manner,  are  not  identical;  and  although  a  rape  maybe  com- 
mitted on  a  female  under  ten  years  of  age,  the  offender  cannot  be  in- 
dicted for  it  as  a  rape  under  the  former  statute,  and  convicted  under  the 
latter.— Yasser  v.  The  State,  264. 

RESISTING  LEGAL  PROCESS. 

122.  Sufficiency  of  indictment,  in  description  of  officer  executing  or  issuing  process- 

In  an  indictment  for  resisting  an  officer  in  the  execution  of  legal  process 
(Rev.  Code,  §  3580;  Form  No.  50,  p.  8!  3),  an  averment  that  the  defend- 
ant resisted  W.  C.  F.,  "a  constable  of  said  county,"  in  attempting  to  ex- 
ecute a  warrant  of  arrest,  "lawfully  issued  by  J.  B.  F.,  a  justice  of  the 
peace  in  and  for  said  county, "is  sufficient  on  demurrer,  without  an 
averment  that  the  said  W.  C.  F.  "was  at  the  time  a  constable,"  &c.,  or  that 
the  said  J.  B.  F.  "was  at  the  time  a  justice,"  &c. — Murphy  v.  The 
State,  252. 

123.  Same;  alternative  averments. — Since  a  notary  public  is,  under  our  constitu- 

tion, ex  officio  a  justice  of  the  peace,  and  has  the  same  jurisdiction,  and 
since  alternative  averments  in  an  indictment  are  authorized  by  statute 
(Rev.  Code,  §§  4112,  4123-25),  the  officer  by  whom  the  process  was 
issued  may  be  described  as  "a  justice  of  the  peace  in  and  for  said 
county,  or  a  notary  public  of  said  county./ — Ib.  252. 

RETAILING  SPIRITUOUS  LIQUORS. 

124.  Sufficiency  of  indictment ;  alternative  averments. — In  an  indictment  for  re- 

tailing without  license  (Rev.  Code,  §  3618),  a  count  which  charges  that 
the  defendant  "sold,  bartered,  exchanged,  or  otherwise  disposed  of,  or 
permitted  to  be  taken,  spirituous,  vinous,  or  malt  liquors,  in  quantities 
less  than  a  quart,"  is  fatally  defective  on  demurrer. — Rainier  v.  Tlw 
State,  64. 

125.  Retailing  without  license  ;  what  constitutes  offense. — Under  an  indictment  for 

retailing  spirituous  liquors  without  a  license  (Rev.  Code,  §  3678),  a  con- 
viction may  be  had  on  proof  of  a  single  act  of  selling;  but,  under  an  in- 
dictment for  carrying  on  the  business  of  retailing  spirituous  liquors 
without  a  license,  in  violation  of  the,  provisions  of  the  revenue  law, 
proof  of  a  single  act  is  not  sufficient  to  authorize  a  conviction. — Lawson 
v.  The  State,  118. 

126.  Constitutionality  of  act  of  March  18,  1875,   "to  render  more  explicit  and  to 

provide  for  the  better  enforcement  of  the  provisions  of  fciw  in  reference  to  the 
sale  or  giving  away  of  spirituous,  vinous,  or  malt  liquors." — The  act  ap- 
(44) 
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proved  March  18,  1875,  entitled  "An  act  to  render  more  explicit  and  to 
provide  for  the  better  enforcement  of  the  provisions  of  law  in  reference 
to  the  sale  or  giving  away  of  spirituous,  vinous,  or  malt  liquors  in  this 
State"  (Sess.  Acts  1874-5,  p,  280),  is  not  violative  of  the  constitutional 
provision,  contained  in  the  second  section  of  the  fourth  article,  which 
declares  that  "each  law  shall  contain  but  one  subject,  which  shall  be 
clearly  expressed  in  its  title." — Smith  e.  The  State,  1;  Adler  v.  The  State, 
16;  Watson  v.  The  State,  158. 

127.  Selling  liquor  to  person  of  "known  intemperate  habits;"  constituents  of  offense; 

guilty  knowledge. — To  authorize  a  conviction  for  selling  liquor  to  a  per- 
son "of  known  intemperate  habits,"  the  jury  must  be  satisfied  from  the 
evidence  that  the  defendant  had  knowledge  of  such  intemperate  habits; 
and  they  may  infer  guilty  knowledge  on  his  part,  from  the  fact  that  he 
had  good  reason  to  believe  that  such  were  the  habits  of  that  person ;  but 
this  is  an  inference  of  fact  to  be  drawn  by  the  jury,  and  not  a  presump- 
tion of  law  to  be  drawn  by  the  court. — Smith  v.  The  State,  1. 

128.  Same;  charge  as  to  guilty  knowledge. — The  notoriety  of  the  intemperate 

habits  of  the  person  to  whom  the  liquor  was  sold,  in  the  neighborhood 
in  which  the  defendant  resided,  is  a  tact  from  which  the  jury  may  infer 
knowledge  by  him  of  such  habits;  but  a  charge  which,  in  effect,  in- 
structs them  that  they  are  bound  to  infer  knowledge  by  him  from  that 
fact,  is  an  invasion  of  their  province,  and  therefore  erroneous. — Ib.  1. 

129.  To  what  witness  may  testify. — A  witness,  well  acquainted  with  the  habits  of 

the  person  to  whom  liquor  was  sold  by  the  defendant,  may  testify  that 
he  is  a  man  "of  intemperate  habits,"  but  not  that  he  is  "of  knoion  intem- 
perate habits."  (Overruling  Stanley  <&  Elliott  v.  The  State,  26  Ala. 
26.)-,  16.  1. 

130.  What  constitutes  "intemperate  habits;"  question  of  fact  for  jury. — The  fre- 

quent use  of  intoxicating  liquors  to  an  excess,  producing  either  drunk- 
enness or  any  change,  mental  or  physical,  from  the  natural  condition  of 
sobriety,  constitutes  "intemperate  habits"  within  the  meaning  of  the 
statute  (Rev.  Code,  §  3618);  and  whether  a  person  is  "of  intemperate 
habits,"  is  a  question  of  fact  for  the  determination  of  the  jury.— Ib.  1. 

131.  Competency  of  juror. — On  the  trial  of  a  person  for  selling  liqnor  to  a  man 

of  "known  intemperate  habits,"  a  jurorwho  served  on  the  trial  of  another 
person,  charged  with  selling  to  the  same  man,  may  be  challenged  for 
cause  on  that  ground,  or  set  aside  by  the  court,  although  the  statute 
(Rev.  Code,  §  4180)  does  not  expressly  declare  him  subject  to  challenge1 
for  cause.  (Overruling  JBoggs  v.  The  State,  45  Ala.  3u,  and  Lyrnanv. 
The  State,  45  Ala.  72,  in  which  the  specified  grounds  of  challenge  were 
held  to  be  exclusive  of  all  others. )— Ib.  1. 

132.  Selling  liquor  to  mmor  ;  constituents  of  offense. — A  criminal  intent  being  an 

essential  element  of  a  criminal  offense,  a  conviction  can  not  be  had  un- 
der the  statute  prohibiting  the  sale  of  spirituous  liquors  to  minors,  if 
the  sale  was  made  by  the  defendant  under  the  honest  (though  mistaken) 
belief  that  the  minor  had  in  fact  attained  his  majority;  but,  whether 
the  sale  was  made  bona  fide,  under  this  honest  belief,  is  a  question  of 
fact  for  the  determination  of  the  jury,  under  appropriate  instructions 
from  the  court. — Adler  v.  The  Staff.,  16. 

133.  Same;  consent  of  father. — The  consent  of  the  father,  given  to  his  minor 

son,  that  he  might  drink  lager  beer,  or  other  kind  of  liquor,  affords  no 
excuse  to  the  person  who  sells  or  gives  it  to  him. — Ib.  16. 

134.  Same ;  alternative  averments  as  to  kind  of  lif/nor  sold. — To  authorize  a  con- 

viction under  an  indictment  for  selling  "vinous  or  malt  liquor"  to  a 
minor,  the  sale  being  clearly  proved,  and  that  the  liquor  sold  was  either 
vinous  or  malt,  it  is  not  necessary  that  the  jury  should,  by  their  verdict, 
find  whether  the  liquor  was  vinous  or  malt;  and  a  charge  asserting  the 
contrary  proposition  is  properly  refused.  — Ib.  16. 

135.  Same;  what  are  "vinous  liquors.'' — Vinous  liquors,  as  the  term  is  used  in 

this  statute,  ex  vi  termini,  mean  liquors  made  from  the  juice  of  the  grape. 
Ib.  16. 

136.  Same  ;  sufficiency  ofjndiclment.—A.n  indictment  for  selling  liquor  to  a  mi- 
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nor  (Rev.  Code,  §  3G19),  which  alleges  that  the  sale  was  made  "  without 
the  consent  of  the  parent,  guardian,  or  person  having  the  legal  charge 
of  the  said"  minor,  is  not  doniurrablo,  because  it  omits  the  word  master 
after  the  word  guardian,  as  used  in  the  statute.  (Overruling  Bryan  v. 
The  State,  45  Ala.  86).—  Weed  v.  The  Slate,  13.  • 

137.  Proof  of  infancy.  -An  uncle  of  the  youth  to  whom  the  liquor  was  sold, 

having  known  him  since  infancy,  may  testify,  "judging  from  his  size 
and  appearance  when  I  first  saw  him,  twenty  years  ago  last  fall,  I  can 
and  do  say,  that  he  is  not,  to  the  best  of  my  belief,  twenty-one  years  of 
age  now;"  such  testimony  is  not  secondary  evidence;  nor  is  it  rendered 
inadmissible,  because  the  parents  of  the  minor,  who  are  shown  to  re- 
side in  the  county,  are  not  introduced  as  witnesses.  — Ib.  13. 

138.  Charge  to  jury  as  to  evil  consequences  of  crime,  and  authorizing  fine  to  repress 

it. — In  charging  the  jury,  on  a  trial  under  an  indictment  for  selling 
liquor  to  a  minor,  the  judge  may  properly  call  their  attention  to  the  evil 
consequences  resulting  to  society  from  that  offense,  and  instruct  them 
that,  if  they  find  the  defendant  guilty,  they  should  impose  on  him  such 
a  fine,  not  exceeding  the  statutory  limit,  as  may  deter  him  and  others 
from  future  violations  of  the  law. — Ib.  13. 

139.  Judicial  knoicledge  of  "lager  beer." — The  courts  will  take  judicial  notice  of 

the  fact  that  "layer  beer,"  commonly  used  as  a  beverage  throughout  the 
country,  is  a  malt  liquor. —  Watson  v.  The  State,  158. 

110.  Judicial  knowledge  of  meaning  of  words,  and  of  Webster's  Dictionary.  — The 
court  will  take  judicial  notice  of  the  meaning  of  the  words  "malt  liquor," 
as  used  in  a  penal  statute,  and  may,  in  a  proper  case,  give  its  definition 
in  charge  to  the  jury;  but  it  will  also  take  judicial  notice  that  "  Webster's 
Unabridged  Dictionary"  is  a  standard  authority  as  to  the  meaning  of 
English  words,  and  may  permit  his  definition  of  those  words  to  be  given 
in  evidence  to  the  jury. — Adler  v.  Ihe  State,  16. 

REVENUE  LAW  ;  VIOLATIONS  or. 

141.  Retailing  spirituous  liquors  without  license;  what  constitutes  Vie  offense. — Un- 

der an  indictment  for  retailing  spirituous  liquors  without  a  license  (Rev. 
Code,  $  3678),  a  conviction  may  be  had  on  proof  of  a  single  act  of  sell- 
ing ;  but,  under  an  indictment  for  carrying  on  the  business  of  retailing 
spirituous  liquors  without  a  license,  in  violation  of  the  provisions  of  the 
revenue  law,  proof  of  a  single  act  is  not  sufficient  to  authorize  a  con- 
viction.— Laicson  v.  The  State,  118. 

142.  Engaging  in,  or  candying  on,  business  of  keeping  theatre;  what  constitutes. — 

A  person  who,  being  the  owner  of  a  two-story  building,  offers  for  rent, 
for  use  as  a  theatre,  a  room  or  hall  in  the  upper  story,  containing  a 
small  stage  and  dressing  room,  which  might  be  used  for  small  dramatic 
exhibitions,  but  had  never  used  it  as  a  theatre,  nor  let  it  to  another  to 
be  so  used,  cannot  be  convicted  of  "engaging  in,  or  carrying  on,  the 
business  of  keeping  a  theatre,"  under  the  provisions  of  the  revenue  law. 
Gillman  v.  The  State,  248. 

143.  Sufficiency  of  indictment  in  statement  of  time. — In  an  indictment  under  the 

revenue  law  of  1875  (Sess.  Acts  1874-75,  3-47),  for  being  engaged  in 
"the  business  of  taking  pictures,"  without  the  license  required  by  that 
law,  the  indictment  being  found  in  July  of  that  year,  an  averment  that 
the  defendant  engaged  in  the  business  "before  the  finding  of  this  in- 
dictment," without  more,  is  not  sufficient  on  demurrer:  the  averment 
should  be,  "  before  the  finding  of  this  indictment,  and  aft>f  th<  nrnt  <liy 
of  April,  1875,"  that  being  the  day  on  which  a  license  was  first  required, 
'Mrhttyrev.  The  State,  167. 

144.  Solicitor's  fees  for  conviction  under  revenue  Jaw. — Section  3652  of  the  Re- 

vised Code,  specifying  the  punishment  for  violations  of  the  revenue  law, 
was  necessarily  repealed  by  the  inconsistent  provisions  of  the  subse- 
quent revenue  laws  of  1868  and  1875,  which  increased  the  punishment 
of  those  offenses  ;  and  the  repeal  of  this  section  left  no  statutory  pro- 
vision for  the  solicitor's  tee  for  conviction  in  such  cases,  except  "as  mis- 
demeanors not  expressly  provided  for,"  to  which  a  fee  of  seven  dollars 
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and  a  half  was  affixed  by  section  4343,  which  was  increased  to  thirty 
dollars  by  the  act  approved  March  7,  1876  (Sess.  Acts  1875-6,  p.  213j. — 
CaldweU  v.  The  Stale,  133. 

TBIAL,  AND  ITS  INCIDENTS. 

145.  Waiver  of  trial  by  jury. — In  criminal  cases,  it  is  the  better  practice  to  sub- 

mit all  issues  of  fact  to  the  decision  of  a  jury,  rather  than  by  consent  to 
devolve  them  on  the  court  ;  since  it  may  be  a  delicate  inquiry,  whether 
the  accused  can  waive  a  trial  by  jury,  if  a  jury  is  a  constituent  of  the 
court,  or  if  there  is  no  appeal  to  a  higher  tribunal,  of  which  a  jury  is  a 
constituent. — Sanders  v.  The  State,  43. 

146.  Organization  of  petit  jury ;  supplying  vacancies. — On   the   trial  of  misde- 

meanors, and  felonies  not  capital,  vacancies  in  the  petit  jury,  caused  by 
the  challenge  and  discharge  of  regular  jurors,  may  be  supplied,  at  the 
discretion  of  the  court,  either  by  calling  other  regular  jurors,  or  by 
summoning  talesmen  ;  and  the  exercise  of  this  discretion  is  not  revis- 
able  on  error. — Smith  v.  The  State,  1. 

147.  Summoning  non-residents  as  special  jurors  in  capital  cases. — If,  through  in- 

advertence, non-residents  are  summoned  as  special  jurors  in  a  capital 
case,  this  is  good  ground  of  challenge  for  cause,  but  not  a  good  ground 
for  quashing  the  venire;  and  if  the  rule  be  different,  where  such  non- 
residents are  summoned,  not  through  inadvertence,  but  with  knowledge 
by  the  officer  of  their  non  -residence,  the  fact  of  such  knowledge  must  be 
affirmatively  shown  to  the  court  on  a  motion  to  quash. — Gray  v.  The 
State,  86. 

148.  Special  venire  for  trial  of  capital  case.  — The  statute  which  requires  that  the 

special  venire  in  a  capital  case  shall  include  "those  summoned  on  the 
regular  juries  for  the  week"  (Rev.  Code,  §  4173),  aa  shown  Dy  a  subse- 
quent section  (4177),  means  the  regular  jurors  who  are  "in.  attendance," 
and  does  not  include  those  who,  though  summoned  as  regular  jurors, 
were  excused  or  discharged  when  the  regular  juries  were  organized. — 
Floyd  v.  The  State,  61;  Lee  v.  The  State,  259. 

149.  Objection  to  venire,  on  account  of  mistake  in  name  of  juror. — A  mistake  in 

writing  the  surname  of  one  of  the  jurors  specially  summoned  for  the 
trial  of  a  capital  case,  in  the  list  served  on  the  prisoner,  is  no  ground 
for  quashing  the  venire,  although,  excluding  the  name  of  that  juror,  the 
number  specially  summoned  is  less  than  fifty  (Rev.  Code,  §4173):  the 
name  may  be  discarded  (§  4175),  and  another  juror  summoned.—  Floyd 
v.  The  Slate,  61. 

150.  Amendment  of  sherff^s  return  on  venire,  showing  service  on  prisoner. — The 

sheriffs  return  on  the  venire,  in  a  capital  case,  not  showing  that  a  copy 
was  served  on  the  prisoner  one  entire  day  before  the  day  appointed  for 
the  trial  (Rev.  Code,  §  4171),  the  delect  may  be  supplied  by  amendment, 
when  a  motion  is  made  to  quash  the  venire  on  account  of  it. — Gray  v. 
The  State,  86. 

151.  Objections  to  indictment,  on  account  of  defects  m  grand  jury. — An  indict- 

ment not  found  by  a  legal  grand  jury,  is  void,  and  the  objection  to  its 
validity  may  be  raised  at  any  time,  even  for  the  first  time  on  error  ;  but 
if  it  was  found  by  a  legal  grand  jury,  although  the  members  thereof 
were  not  properly  drawn  or  summoned,  objection  to  it  on  that  account 
can  not  be  raised  for  the  first  time  on  error. — Sanders  v.  The  State, 
183. 

152.  Entering  nolle-pros.  to  one  oj  several  counts. — The  prosecuting  attorney  may, 

with  the  consent  of  the  court,  at  any  time  before  the  trial  has  com- 
menced, whether  a  demurrer  has  been  interposed  or  not,  enter  a  nolle- 
proa.  as  to  one  of  the  two  counts  in  the  indictment,  thereby  electing 
to  proceed  on  the  remaining  count  alone. —  Wooster  v.  The  State, 
217. 

153.  Proof  of  venue  after  evidence  has  closed. — It  is  discretionary  with  the  court 

below  to  permit  a  witness  to  be  recalled,  for  the  purpose  of  proving  the 
venue,  after  the  evidence  has  closed,  and  during  the  argument  to  the 
jury.—  Pond  v.  The  State,  196. 
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VEBDICT,  JUDGMENT,  AND  SENTENCE. 

154.  General  verdict  of  guilty,  under  indictment  containing  good  and  bad  counts.  — 

Under  an  indictment  containing  two  or  more  counts,  one  of  %vhich  is 
demurrable,  it'  no  demurrer  is  interposed  to  the  defective  count,  and 
there  is  a  general  verdict  of  guilty,  the  judgment  of  conviction  will  not 
be  reversed  on  account  of  the  defective  count. — Rowland  v.  'Ihe  tHate, 
210. 

155.  Verdict  of  guilty  on  one  count,  in  indictment  containing  several. — A  verdict  of 

guilty  on  one  count  only,  where  the  indictment  contains  several  counts, 
dperates  an  acquittal  as  to  the  others:  and  if  the  judgment  be  arrested, 
on  account  of  the  insufficiency  of  that  count,  a  new  indictment  can  only 
be  preferred  for  the  offense  therein  charged  — J/ay  v.  The  State,  164. 

156.  Conviction  of  two  or  more  offenses,   under  one  indictment. — Where  the  evi- 

dence discloses  but  a  single  act  or  transaction  on  the  part  of  the  defend- 
ant, although  the  indictment  charges  distinct  offenses  in  separate  counts, 
there  can  not  be  a  conviction  of  more  than  one  offense. — Adams  v.  Ike 
State,  143. 

157.  Sentence  and  judgment  of  death. — To  sustain  a  sentence  and  judgment  of 

death,  the  record  must  affirmatively  show  that  it  was  the  act  of  the  court, 
pronouncing  the  sentence  and  judgment  of  the  law.  A  recital  in  these 
words  :  "The  defendant,  being  asked  by  the  court  if  he  had  any  thing 
to  say  why  the  sentence  of  the  law  should  not  now  be  pronounced  upou 
him,  said  nothing;  whereupon,  the  court  sentenced  the  dei'endant  to  be 
hanged  by  the  neck  until  he  is  dead,"  is  not  sufficient. — Gray  v.  The 
State,  86. 

158.  Judgment  imposing  additional  hard  labor  for  costs. — Where  two  defendants 

are  jointly  indicted,  tried,  and  convicted,  and,  the  costs  not  being  paid 
presently,  are  sentenced  by  the  court  to  additional  hard  labor  (Rev. 
Code,  §  4061),  it  is  error  to  impose  on  each  defendant  such  an  addition- 
al term  of  hard  labor  '  'as  will  pay  all  the  costs  and  officers'  fees  "  in  the 
case,  since  this  would  coerce  double  payment  of  the  costs.  The  proper 
practice,  in  such  case,  would  be  to  impose  on  each  defendant  such  ad- 
ditional hard  labor  only  as  would  be  sufficient  to  satisfy  one-half  of  the 
entire  costs  and  fees. — Coleman  v.  The  Slate,  173. 

159.  Same. — In  imposing  additional  hard  labor  to  cover  costs  and  fees  under 

this  statute,  the  court  should  determine,  and  specify  in  its  judgment  be- 
fore the  adjournment  of  the  term,  the  number  of  days  of  the  additional 
sentence.— Ib.  173. 

160.  Judgment  imposing  additional  hard  labor  for  fine  and  costs. — When  a  fine  is 

the  only  punishment  imposed,  and,  the  fine  and  costs  not  being  paid 
presently,  a,  sentence  to  hard  labor  is  imposed  by  the  court,  the  term  of 
labor  for  the  fine  is  fixed  by  section  3760  of  the  Revised  Code,  while 
section  4061  regulates  the  term  for  the  unpaid  costs.  —  Williams  v.  The 
State,  166. 

161.  Same.— When  a  fine  of  fifty  dollars  is  the  only  punishment  imposed,  and, 

not  being  paid  presently,  a  sentence  to  hard  labor  for  the  county  is  im- 
posed by  the  court  (Rev.  Code,  §  3760),  the  statutory  limit  of  the  term 
of  hard  labor  is  twenty  days. — Burch  v.  The  State,  136. 

162.  Same  ;  judgment  and  sentence  corrected  and  qffirmeil — Whero  the  only  error 

shown  by  the  record,  in  a  criminal  case,  is  that  the  court,  in  imposing  a 
sentence  to  hard  labor  to  cover  the  unpaid  fine  and  costs,  exceeds  the 
term  fixed  by  the  statute,  this  court,  in  the  exercise  of  its  statutory 
power  and  duty  (Rev.  Code,  §§  4314-16),  will  correct  the  sentence,  and. 
affirm  the  judgment.  —  76.  136. 

163.  Same ;  jurisdiction  of  justice. — A  justice  of  the  peace  has  no  jurisdiction, 

in  a  criminal  case  tried  before  him,  to  impose  a  sentence  to  hard  labor 
or  imprisonment  on  account  of  the  non-payment  of  the  costs,  that  pow- 
er being  conferred  by  the  statute  (Rev.  Code,  §  4061)  only  on  the  Coun- 
ty, City,  and  Circuit  Courts. — E.r  parte  McKivett,  236. 

164.  What  is  final  judgment. — An  order  of  the  Circuit  or  City  Court,  holding 

the  defendant  to  answer  an  indictment,   if  one  should  be  preferred 
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against  him,  is  not  such  a  judgment  as  will  support  an  appeal  or  writ  of 
error  to  this  court. — May  v.  The  State,  164. 

CUSTODY  OF  CHILDEEN.     See  DIVOBCE. 

DEEDS. 

1.  Execution;   who  are  grantors. — Where  several  persons  are  named  in  a 

deed  as  grantors,  and  their  signatures  and  seals  are  affixed  to  it,  another 
person  who  is  not  named  in  it,  although  his  signature  and  seal  are 
affixed,  is  not  one  of  the  grantors,  and  the  deed  does  not  pass  his  inter- 
est in  the  lands. — Harrison  v.  Simons,  210. 

2.  Attestation ;   certificate  of  probate. — Under  the  several  statutory  provisions 

regulating  the  execution  and  probate  of  deeds  (Eev.  Code,  §§  1,  1535, 
1544,  1549-50),  the  attesting  witness  or  witnesses  must  be  able  to  write, 
and  must  write  each  his  own  name  ;  and  where  a  deed  is  attested  by 
two  witnesses,  one  of  whom  makes  his  mark,  its  probate  within  twelve 
months  (§  1544)  is  not  sufficient  to  make  it  admissible  in  evidence  with- 
out further  proof  ;  yet,  if  its  execution  is  proved,  before  a  proper  officer, 
by  the  witness  who  wrote  his  own  name,  and  the  certificate  of  probate 
is  in  the  form  prescribed  by  the  statute  (§  1549),  this  will  be  sufficient, 
in  the  absence  of  contradictory  evidence,  to  make  it  admissible. — Ib. 
210. 

3.  Notarial  seal;   certificate  of  probate. — When  a  deed  is  acknowledged  or 

proved  before  a  notary  public  (Eev.  Code,  §§  1083,  1690),  it  is  not 
necessary  that  his  certificate  of  acknowledgment  or  probate  should  be 
under  his  official  or  notarial  seal.— Ib.  210. 

See,  also,  FBAUDULENT  CONVEYANCES  ;  MOBTGAGES. 

DEMUEEEE.     See  BAIL,  4,  5  ;  CHANCEEY,  32. 

DEPOSITION, 

1.  Motion  to  suppress  answer  as  not  responsive. — A  motion  to  suppress  a  part 
of  a  deposition,  because  it  is  not  responsive  to  the  interrogatories,  can 
not  be  made  for  the  first  time  when  the  deposition  is  offered  on  the 
trial. — Grey's  Executor  v.  Mobile  Trade  Company,  387. 

DIVOECE. 

1.  Custody  of  children,  on  divorce  or  separation. — Under  the  statutes  of  this 

State  (Rev.  Code,  §§  2367,  2397),  the  Chancery  Court  has  power,  in 
cases  of  divorce,  or  voluntary  separation  between  husband  and  wife,  to 
commit  the  custody  and  education  of  the  children  to  either  parent ;  and 
in  the  exercise  of  this  power,  the  court  regards  the  welfare  and  interest 
of  the  children  as  the  paramount  consideration,  not  recognizing  any 
superior  right  on  the  part  of  the  father,  nor  necessarily  excluding  the 
guilty  party,  though  regarding  with  greater  favor  the  claim  of  the  inno- 
cent.— Anonymous,  428. 

2.  <Same.— Although  the  statute  (Rev.  Code,  §  2397)  speaks  only  of  "volun- 

tary separation,"  it  is  not  confined  to  cases  in  which  each  party  has 
expressly  assented  to  the  separation,  but  must  be  held  to  include  cases 
in  which  the  conduct  of  the  husband,  though  not  amounting  to  legal 
cruelty,  or  other  cause  of  divorce,  has  justified  the  wife  in  leaving  his 
bouse  and  returning  to  her  father's. — Ib.  428. 

3.  Same.— The  court  is  always  reluctant  to  deprive  the  mother  of  the  cus- 

tody of  an  infant  daughter,  and  seldom  (if  ever)  does  so  where  miscon- 
duct is  not  iuiputable  to  her  ;  and  in  this  case,  while  refusing  her  a 
divorce,  decrees  to  her  the  custody  of  her  infant  daughter  of  tender 
years,  the  only  child  of  the  marriage,  as  on  a  voluntary  separation. — 
Ib.  428. 

ENTICING  SERVANT.     See  CBIMINAL  LAW,  19. 
ERROE  AND  APPEAL. 

J.    When  error  or  appeal  lies. — An  order  of  the  Circuit  or  City  Court,  holding 
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the  accused  to  answer  an  indictment,  if  one  should  be  preferred  against 
him,  is  not  such  a  judgment  as  will  support  an  appeal  or  writ  ol  error 
to  this  court. — May  v.  Vie  State,  164. 

2.  Return  to  certiorari  to  complete  transcript. — In  making  out  a  transcript  in 

return  to  a  certiorari  from  this  court,  it  is  the  duty  of  the  clerk  to  confine 
himself  to  the  omissions  or  defects  specially  pointed  out  in  the  certiorari, 
and  he  has  no  authority  to  make  alterations  in  other  parts  of  the  tran- 
script, to  which  no  objection  was  here  made. — Stroud  v.  The  State,  177. 

3.  Supersedeas  bond  on  appeal ;  liability  of  sureties. — On  appeal  to  this  court  in 

a  chancery  cause,  if  a  supersedeas  bond  is  given,  and  the  decree  is  here 
affirmed  (Rev.  Code,  §  3500),  this  court  will  render  a  summary  judg- 
ment against  tne  sureties  ;  or,  if  the  bond  does  not  conform  to  the  pro- 
visions of  the  statute,  an  action  at  law  for  its  breach  may  be  maintained; 
but,  if  the  decree  is  reversed,  although  a  part  of  it  is  held  to  be  free 
from  error,  and  the  cause  is  remanded  for  further  proceedings,  the 
chancellor  has  no  power  to  render  a  summary  judgment  against  the  sure- 
ties on  the  bond.— Crawford  v.  Kirksey,  282. 

4.  Sjjecial  superseded^  bond. — In  cases  where  u,  special  supersedeas  bond  is 

required  (Rev.  Code,  §§  3489-90),  it  should  contain  not  only  the  condi- 
tion prescribed  in  ordinary  cases,  but  a  superadded  condition,  according 
to  the  circumstances  of  each  case,  providing  indemnity  against  such 
damage  or  loss  as  the  appellee  may  sustain  by  the  appeal  ;  but  any 
recovery  on  such  bond,  beyond  the  costs  of  the  appeal,  must  be  by  suit 
on  the  bond. — Hughes  v.  Hatchett&  Trimble,  539. 

5.  What  is  revisable  ;  organization  of  petit  jury. — On  the  trial  of  misdemean- 

ors, and  felonies  not  capital,  vacancies  in  the  petit  jury,  caused  by  the 
challenge  and  discharge  of  regular  jurors,  may  be  supplied,  at  the  dis- 
cretion of  the  court,  either  by  calling  other  regular  jurors,  or  by  sum- 
moning talesmen  ;  and  the  exercise  of  this  discretion  is  not  revisable 
on  error.— Smith  v.  The  State,  1. 

6.  Same;   leading  question  to  witness. — In  the  examination  of  witnesses,  the 

form  and  manner  of  interrogating  them  must  be  left,  in  a  great  degree, 
to  the  discretion  of  the  presiding  judge  ;  and  the  allowance  by  him  of  a 
leading  question  is  not  revisable  on  error. — Hinds  v.  The  State,  145. 

7.  Same ;  making  foot-prints  before  jury,  on  question  oj  identity. — It  being  a 

material  question  in  this  case,  whether  certain  foot-prints,  found  at  the 
place  where  the  alleged  offense  was  committed,  were  made  by  the  pri- 
soner: and  the  prisoner  having  been  permitted  by  the  court  to  exhibit 
his  naked  teet  to  the  jury,  that  they  might  see  whether  he  could  have 
made  the  tracks,— it  is  discretionary  with  the  court  below  to  permit  him 
to  make  tracks  on  the  ground,  within  view  of  the  jury,  for  their  inform- 
-  ation  ;  and  the  refusal  of  this  permission  is  not  revisable  on  error. — 
CampbeU  v.  The  State,  80. 

8.  Same;  new  trial. — The  refusal  or  granting  of  a  new  trial  is  matter  of  dis- 

cretion with  the  primary  court,  and  its  action  is  not  revisable  on  error 
or  appeal.— Shelby  Iron  Co.  v.  Cobb  &  Lewis,  636. 

9.  Refusal  of  bail;   how  revised.  —In  capital  cases,  if  bail  is  refused  by  the 

primary  court  or  magistrate,  on  habeas  corpus,  this  court  will  not  reverse 
the  decision  (Rev.  Code,  §  4242),  where  its  correctness  depends  greatly 
on  the  manner,  conduct,  and  demeanor  of  the  witnesses,  unless  jt  clearly 
appears  to  be  wrong. — Ex,  parte  Weaver,  250  ;  /•>  imrir  Allen,  258. 

10.  Admissibility  of  confessions ;  how  revised  on  error. — The  ruling  of  the  court 

as  to  the  admissibility  of  confessions  is  revisable  on  error ;  but  the 
appellate  court,  in  revising  such  ruling,  as  in  revising  other  rulings  by 
an  inferior  court  on  controverted  questions  of  fact,  will  not  reverse  the 
judgment,  unless  it  appears  to  be  manifestly  wrong. — Bonner  v.  The 
State,  242. 

11.  Casual  remarks  of  presiding  judge  to  counsel,  not  reraaWe  as  rulings  or 

charges  to  jury.— A  casual  remark  made  by  the  presiding  judge  to  coun- 
sel, pending  the  discussion  of  a  legal  question  as  to  the  admissibility  of 
evidence,  though  made  in  the  hearing  of  the  jury,  is  not  revisable  on 
error  as  a  rujing  or  charge,  when  the  record  shows  that  it  was  not  in- 
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tended  for  the  jury,  and  it  does  not  appear  to  have  influenced  their  ver- 
dict.— Meinaka  v.  T-he  Slate,  47. 

12.  Remark  of  court  in  hearing  of  jury,  but  not  given  as  charge. — A  witness  for 

the  prosecution  having  testified  to  the  measure  and  peculiarities  of  cer- 
tain foot-prints  found  by  him  at  the  scene  of  the  alleged  larceny,  and  to 
their  correspondence  with  foot-prints  made  by  the  prisoner  ;  and  the 
prisoner  having  been  allowed  by  the  court,  at  the  instance  of  his  counsel, 
to  walk  over  the  saw-dust  on  the  floor  ol  the  court-room,  in  front  of  the 
jury  box,  his  tracks  thereon  being  measured  by  his  counsel,  who  ob- 
served to  the  jury,  that  they  diifered  in  certain  respects  from  the  tracks 
described  by  the  witness  for  the  prosecution;  and  the  prosecuting  attor- 
ney thereupon  objecting  to  the  mode  of  measurement,  and  insisting  that 
it  was  different  from  that  used  by  the  witness  for  the  prosecution  ;  ' '  the 
court  remarked,  in  the  hearing  of  the  jury,  that  there  was  no  evidence 
that  the  defendant  had  walked  over  saw-dust."  Held,  that  this  remark 
of  the  presiding  judge,  ' '  not  being  untrue,  nor  of  sufficient  importance 
to  influence  unduly  the  minds  of  an  intelligent  jury,"  was  not  a  reversi- 
ble error.— Campbell  v.  The  Stale,  80. 

13.  Oral  charge  asked. — The  refusal  of  a  charge  requested  is  not  an  error  for 

which  the  judgment  will  be  reversed,  when  the  record  does  not  show 
that  it  was  reduced  to  writing,  as  required  by  the  statute  (Rev.  Code, 
§  27C6).—  Jacobson  v.  The  State,  151. 

14.  Charge  too  favorable  to  appellant. — A  charge  to  the  jury,  which,  though  erro- 

neous, is  too  favorable  to  the  appellant,  is  no  ground  for  a  reversal  at 
his  instance. — Boswett  &  Woolleyv.  Carlisle,  Jones  &  Co.,  554. 

15.  'When  equity  of  bill  will  not  be  considered  on  error. — On  appeal  by  the  com- 

plainant in  a  chancery  cause,  from  a  final  decree  in  his  favor,  this  court 
will  not,  at  the  instance  of  the  appellee,  with  a  view  to  applying  the 
doctrine  of  error  without  injury,  consider  the  question  whether  the  bill 
contains  equity. — Carlin  v.  Jones,  624. 

16.  Excluding  evidence  once  admitted. — The  practice  of  permitting  illegal  evi- 

dence to  go  to  the  jury  in  the  first  instance,  and  afterwards  withdraw- 
ing it  from  them,  ought  to  be  avoided ;  but,  where  the  record  shows 
that  it  was  withdrawn  from  them,  and  they  were  instructed  to  disregard 
it,  this  cures  the  error  of  its  admission. — Childs  v.  The  State,  28. 

17.  Judgment  on  affirmance;  damages  and  interest. — When  a  decree  in  chancery, 

ordering  lands  to  be  sold  for  the  payment  of  the  purchase-money,  is  af- 
firmed by  this  court  (Rev.  Code,  §§  3479-80,  3489-90),  the  sureties  on 
the  appeal  bond  are  only  liable  for  the  costs  of  the  appeal,  and  no  money 
judgment  can  be  here  rendered  against  them,  nor  damages  or  interest 
be  awarded  against  them,  although  the  bond  is  conditioned  as  an  ordi- 
nary supersedeas  bond.— Hughes  &  Hatchett  v.  Trimble,  539. 

18.  Damages  on  affirmance. — A  judgment  condemning  the  wife's  statutory  sep- 

arate estate  to  the  payment  of  a  debt  for  necessaries  not  being  a  per- 
sonal debt  for  the  payment  of  money,  no  damages  can  be  awarded  on 
its  affirmance. — Wright  v.  Preston,  570. 

19.  Judgment  and  sentence  corrected  and  affirmed.  — When  the  only  error  shown 

by  the  record,  in  a  criminal  case,  is  that  the  court,  in  imposing  a  sen- 
tence to  hard  labor  to  cover  the  unpaid  fine  and  costs,  exceeds  the  term 
fixed  by  the  statute,  this  court,  in  the  exercise  of  its  statutory  power 
and  duty  (Rev.  Code,  §§  4314-16),  will  correct  the  sentence,  and  affirm 
the  judgment.— Burch  v.  The  State,  136. 

ESTATES  OF  DECEDENTS. 

1.  Title  to  lands  on  death  of  one  of  several  heirs,  and  right  to  rents,  as  between 
surviving  heirs  and  administrator. — On  the  death,  intestate,  and  un- 
married, of  one  of  several  children,  heirs-at-law  of  their  deceased  father, 
who  also  died  intestate,  the  legal  title  to  his  share  of  the  lands  inherited 
by  them  descends,  by  operation  of  law,  to  the  surviving  heirs,  subject 
to  the  statutory  power  of  his  administrator  to  have  it  appropriated  to  the 
payment  of  debts  against  his  estate,  if  the  personal  assets  prove  insuffi- 
cient; and  they  are  entitled  to  receive  and  hold  the  rents,  issues,  and 
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profits,  until  this  power  is  asserted  by  the  administrator  in  some  lawful 
mode. — Cockrell  v.  Coleman's  Adm'r,  583. 

2.  Advancements;  when  brought  Into  hotchpot.— In  the  settlement  of  a  dece- 
dent's estate,  where  there  is  a  will  disposing  of  the  entire  estate,  ad- 
vancements received  from  the  testator  should  not  be  charged  against  a 
distributee,  unless  the  will  so  directs  ;  but  the  appellate  court  can  not, 
in  the  absence  of  all  averment  and  proof  as  to  the  contents  of  the  will, 
presume  that  such  charge  was  erroneously  made.— Coleman  v.  Smith,  369. 
EVIDENCE. 

ADMISSIBXLITY.  AND  RELEVANCY. 

1.  What  evidence  is  within  issue,  on  trial  of  claim  suit. — On  a  trial  of  the  right 

of  property,  between  a  plaintiff  in  attachment  and  a  third  person  as 
claimant,  the  latter  cannot,  ordinarily,  controvert  the  plaintiffs  debt 
against  the  defendant,  nor  can  the  plaintiff  prove  title  in  himself  to  the 
property  levied  on ;  but,  where  the  plaintiff  is  seeking  by  attachment  to 
enforce  his  statutory  lien  for  advances  to  make  a  crop  (Rev.  Code, 
§§  1858-60),  and  the  claimant  shows  title  in  himself,  by  mortgage  from 
the  defendant,  prior  to  the  levy  of  the  attachment,  the  plaintiff  may,  in 
rebuttal,  introduce  the  instrument  creating  his  lien  for  advances  antece- 
dent to  the  date  of  the  claimant's  mortgage. — Boswett  &  Woolley  v.  Car- 
lisle, Jones  &  Co.,  554. 

2.  Evidence  unnecessary,  but  corroborative  of  witness. — When  the  consideration 

recited  in  a  mortgage  is  an  antecedent  debt,  and  a  former  mortgage  to 
secure  it,  which,  at  the  request  of  the  mortgagor,  had  not  been  fore- 
closed; and  the  mortgagor,  testifying  as  a  witness,  gives  the  same  ac- 
count of  the  transaction;  the  former  mortgage,  though  unnecessary  evi- 
dence, would  be  corroborative  of  the  mortgagor's  testimony,  if  assailed; 
hence,  its  admission  is  not  error. — Ib.  554. 

3.  Relevancy  of  evidence  generally,  in  cases  depending  on  circumstantial  evidence, 

In  inquiries  of  fact  dependent  for  their  solution  on  circumstantial  evi- 
dence, no  general  rule  can  bo  laid  down,  which  will  define  with  uner- 
ring accuracy  wlmt  collateral  facts  are  relevant  and  admissible  in  any 
particular  case  ;  yet,  while  it  is  proper  to  guard  strictly  against  the 
undue  multiplication  of  issues,  whatever  tends  to  shed  light  on  the 
main  inquiry,  and  does  not  withdraw  the  minds  of  the  jury  from  that 
inquiry,  by  obtruding  on  their  minds  matters  which  are  foreign,  or  of 
questionable  pertinency,  is,  generally,  relevant  and  competent  evidence. 
Matlison  v.  The  State,  224. 

4.  Homicide;  evidence  of  fierceness  of  defendant's  dog,  as  connected  with  attendant 

circumstances  —On  a  trial  for  murder,  there  being  no  direct  proof  of  the  cir- 
cumstances attending  the  killing,  which  was  committed  at  night  by  the 
defendant,  by  shooting  a  person  near  his  house  :  the  defendant's  con- 
fession having  been  given  in  evidence  against  him,  in  the  course  of 
which,  detailing  the  circumstances  of  the  shooting,  he  said,  "  that  his 
dog  barked,  and  about  the  same  time  a  rock  struck  his  door  ;''  the  fierce 
temper  of  the  dog  is  not  outside  of  the  main  issue,  since  it  might  be 
material  to  the  inquiry,  whether  the  deceased,  in  throwing  the  stone, 
was  attacking  the  defendant's  house,  or  only  defending  himself  against 
the  dog.— 11,.  224. 

5.  Prior  declarations  of  witness;  admissibiUty  of,  as  corroboratory.  --Declarations, 

verbal  or  written,  made  by  a  witness  out  of  court,  are  not  admissible  in 
corroboration  of  his  testimony  on  the  trial  — Childs  r.  The  State,  25. 
G.  Relevancy  of  evidence  showing  motive. — Where  the  evidence  against  the  de- 
fendants, as  the  perpetrators  of  the  murder,  is  entirely  circumstantial, 
the  fact  that  a  prosecution  for  larceny  was  pending  against  them  at  the 
time  of  the  killing,  and  that  the  deceased  was  the  prosecutor  and  prin- 
cipal  witness  against  them  in  thai-case,  is  relevant  and  admissible  evi- 
dence against  them,  as  tending  to  show  a  motive  for  the  commission  of 
the  crime. — Ib.  25. 

7.  Motive  and  threats  on  part  of  accused  ;  relemncy  of  evidence  thoicing. — Evi- 
dence showing  a  motive  on  the  part  of  the  accused  in  committing  the 
offense  charged,  and  his  threats  against  the  prosecutor,  though  made 
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several  months  before  the  commission  of  the  offense,  are  relevant  and 
admissible  against  him. — Hinds  v.  Ihe  State,  145. 

8.  Pending  civil  suits  for  damages  ;  relevancy  and  admissibttity  of. — On  a  trial 
under  an  indictment  for  murder,  the  records  of  several  pending  civil 
suits  against  the  defendants,  brought  by  the  widow  aud  next  of  kin,  as 
the  personal  representatives  of  the  deceased,  and  of  other  relatives  who 
•were  killed  in  the  same  rencontre,  are  not  admissible  evidence  for  the 
defense,  to  discredit  the  plaintiffs  therein  as  witnesses,  or  for  any  other 
purpose. — Iladleyv.  Ihe  State,  31. 

9.  Possession  of  other  stolen  articles,  not  named  in  indictment. — The  fact  that  a 

bank-note  belonging  to  the  prosecutor,  which  is  not  described  in  the  in- 
dictment as  one  of  the  stolen  articles,  but  which  was  stolen  at  the  same 
time  and  place  with  them,  is  found  in  the  prisoner's  possession  at  the 
time  of  his  arrest,  is  relevant  and  admissible  evidence  against  him.  — 
Grant  v.  Ihe  State,  201. 

ADMISSIONS  ;  CONFESSIONS  ;  DECLABATIONS  ;  HEABSAY  ;  RES  GEST.E. 

10.  Admissions  implied  from  silence. — Evidence  of  admissions,  to  be  implied 

from  silence,  should  always  be  received  with  great  caution,  and  should 
be  weighed  by  the  jury  very  carefully,  if  not  distrustingly ;  and  although 
the  evidence  in  this  case  was  properly  received,  a  charge  instructing  the 
jury  that  "the  fact  that  a  person  who  is  charged  with  the  commission  of 
a  crime  says  nothing,  but  remains  silent,  is  a  circumstance  to  which  the 
jury  may  look  as  a  confession  of  guilt,"  was  calculated  to  mislead  them, 
and  is  a  reversible  error.—  Campbell  v.  The  State,  80. 

11.  Confessions  ;  proiinccs  of  court  and  jury,  as  to  odmissibility  and  credibility. 

When  the  court  has  decided  that  a  confession  was  made  voluntarily,  and 
has  therefore  allowed  it  to  go  to  the  jury,  the  province  of  the  jury  is 
limited  to  a  consideration  of  its  credibility;  consequently,  a  charge 
asked,  which  refers  to  them  for  decision  the  question  whether  it  was 
voluntary,  is  properly  refused.  — Matthews  v.  The  State,  65. 

12.  Same ;  preliminary  proof  to  court. — Although  it  is  necessary,  before  a  con- 

fession is  allowed  to  go  to  the  jury,  to  make  preliminary  proof  to  the 
court  that  it  was  not  obtained  by  any  improper  inducements  held  out  to 
the  prisoner;  yet,  in  this  case,  the  objection  to  the  testimony  being 
general,  and  the  record  tending  to  show  that  the  witness  was  speaking 
of  the  same  confessions  to  which  others  had  testified,  and  as  to  which 
the  requisite  preliminary  proof  had  been  made  to  the  court,  hdd,  that 
the  record  did  not  show  error  in  this  respect. — Meinaka  v.  The 
State,  47. 

13.  Same;  same. — Before  confessions  can  be  received  in  evidence  in  a  crim- 

inal case,  it  must  be  affirmatively  shown,  by  proof  addressed  to  the 
court,  that  they  were  made  voluntarily ;  and  if  they  are  allowed  to  go  to 
the  jury,  on  the  preliminary  proof  made  to  the  court,  and  additional 
evidence  is  afterwards  brought  forward  during  the  trial,  showing  that 
they  were  in  fact  not  voluntary,  the  court  should  withdraw  them  from 
the  jury,  and  instruct  the  jury  to  disregard  them  entirely  as  evidence. 
B<mner  v.  The  State,  242. 

14.  Same;  how  revised  on  error. — The  ruling  of  the  court  as  to  the  admissi- 

bility  of  confessions  is  revisable  on  error;  but  the  appellate  court,  in 
revising  such  ruling,  as  in  revising  other  rulings  by  an  inferior  court  on 
controverted  questions  of  fact,  will  not  reverse  the  judgment,  unless  it 
appears  to  be  manifestly  wrong. — Ib.  2  ±2. 

15.  Admissibility  of  confessions. — Confessions,  made  by  the  prisoner  while  in 

custody,  cannot  be  rejected,  as  having  been  obtained  by  improper  in- 
ducements,  when  it  is  only  shown  that  he  was  importuned  to  confess  if 
guilty,  and  not  to  confess  if  innocent. — Meinaka  v.  The  State.  47. 

16.  Sdine. — Where  the  sheriff,  on  arresting  the  defendant,  said  to  him,  "  I  am 

sorry  to  inform  you  that  you  are  my  prisoner,"  and  being  asked  "what 
for,"  replied,  "For  stealing  George  Waite's  money;"  whereupon  the  pris- 
soner  said,  "I  um  sorry  I  stole  it;"  and  the  officer  testified  that  no 
threats  or  promises  were  used  to  induce  the  confession — held,  that  the 
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confession  was  voluntary,  and  properly  admitted.—  Grant  v.  The 
Mate,  201. 

17.  Subsequent    confessions. — Although    no    unbending,    universal    rule   can 

be  laid  down,  by  which  to  determine  whether  subsequent  confessions  in 
a  criminal  case  are  admissible,  when  the  former  confessions  were  ob- 
tained by  improper  influences;  yet,  in  each  case,  the  inquiry  must  be, 
whether,  considering  the  degree  of  intelligence  of  the  prisoner,  and  all 
the  attendant  circumstances,  it  is  affirmatively  shown  that  the  effect  of 
the  primary  improper  inducement  was  so  entirely  obliterated  from  his 
mind  that  the  subsequent  confession  could  not  have  been  in  the  slight- 
est degree  influenced  by  it;  and  if  there  be  any  doubt  on  this  question, 
it  must  be  resolved  in  favor  of  the  prisoner,  and  the  confession  must  be 
excluded.— Porter  v.  The  State,  95. 

18.  Same. — The  first  confessions  of  the  prisoner  in  this  case,   who  was  a 

freedman,  were  made  during  his  preliminary  examination  before  a  mag- 
istrate on  a  charge  of  murder,  and  were  obtained  from  him,  after  a  great 
deal  of  hesitation  on  his  part,  by  the  strongest  assurances  on  the  part 
of  his  attorney,  confirmed  by  the  prosecuting  attorney,  the  brother  of 
the  deceased,  and  the  magistrate,  that  he  should  not  be  prosecuted,  but 
should  be  used  as  a  witness  against  the  other  defendants;  and  these  con- 
fessions were  repeated  by  him,  on  the  next  day,  to  the  constable  who 
was  carrying  him  to  jail,  and  who  had  given  him  three  drinks  of  liquor. 
On  the  first  and  second  days  after  his  commitment  to  jail,  the  leading 
counsel  for  the  prosecution,  accompanied  by  a  brother-in-law  of  the  de- 
ceased and  another  friend,  visited  him  in  jail,  and  said  to  him,  no  other 
persons  being  present :  "I  have  heard  what  you  confessed  at  U.  You 
did  not  tell  the  whole  truth  about  it.  I  want  you  to  be  particular  how 
you  talk,  as  what  you  say  may  send  you  to  the  penitentiary  or  gallows. 
I  have  control  of  the  case  now,  and  all  that  was  done  at  U.  is  done 
away.  I  withdraw  all  hopes  of  reward,  and  fears  of  punishment.  You 
have  not  told  all  the  truth  about  it.  I  tell  you  now,  again,  that  you 
must  not  hope  or  expect  to  receive  any  benefit,  favor,  or  mercy,  or  think 
the  case  will  go  lighter  with  you  for  what  you  said  at  U.,  or  what  you 
may  say  now  ;  and  if  they  promised  to  let  you  off,  or  to  make  the  pun- 
ishment lighter,  or  to  let  you  be  a  State  witness,  I  tell  you,  it  cannot  be. 
You  cannot  be  a  State  witness,  and  you  must  not  expect  any  mercy,  or 
to  be  a  State  witness.  I  want  you  to  understand,  that  all  promises  made 
at  U.  are  taken  back,  and  what  you  said  there  will  do  you  no  good,  and 
cannot  be  used  for  or  against  you.  If  you  wish  to  tell  anything,  you 
must  do  it  of  your  own  free  will;  and  remember,  it  may  hang  you,  or 
send  you  to  the  penitentiary  for  life.  Now,  you  can  tell  the  truth  about 
it,  if  you  wish.  Do  you  understand  what  l" mean?"  The  prisoner  re- 
plied, "that  he  did  understand;  that  he  did  not  expect  any  mercy;  that 
he  expected  to  be  hung;  that  he  told  it  because  bis  conscience  hurt  him, 
and  he  could  not  keep  it  any  longer;"  and  he  then  made  confessions 
substantially  the  same  as  the  former.  HM,  that  these  last  confessions 
ought  not  to  have  been  received  in  evidence  against  him. — lb.  '•l">. 

19.  Effect  of  confessions,  as  aijainst  co-defendants.— Where  several  defendants 

are  jointly  indicted  and  tried,  the  confessions  of  one  are  not  admissible 
against  another,  for  any  purpose;  consequently,  where  some  of  them 
have  made  coniessions,  and  others  have  not,  it  is  error  to  instruct  the 
jury  that  they  "may  compare  the  confessions  of  each  with  the  other. "- 
lb.  95. 

20.  (Confessions;  efficiency  of  uncorroborated. — A  confession,  not  corroborated 

by  independent  evidence  of  the  corpus-  delicti,  is  not  sufficient  to  support 
a  conviction  of  felony.  --Maltheics  >•.  'Ihe  Slate,  187. 

21.  Contradictory  exculpating  declaration?. — Contradictory  declarations,  made 

by  the  defendant  to  different  persons,  apparently  with  the  view  of  excul- 
pating himself,  and  accounting  for  his  possession  of  stolen  property,  are 
not  governed,  as  to  their  admissibility,  by  the  rules  which  apply  to  con- 
fessions.— HarriivH  v.  The  Slate,  239. 

22.  Proof  of  confession,  or  conversation,  by  witness  who  remembers  part  only. — 


684  INDEX. 

EVIDENCE—  Continued. 

When  a  witness,  testifying  to  a  conversation  or  confession,  admits  that 
he  cannot  recollect  all  that  was  said  at  the  time,  this  is  no  reason  for  re- 
jecting his  testimony  entirely. — Pond  v.  The  State,  196. 

sJ3.  Admissibility  of  defendant's  declarations  in  his  own  favor. — On  a  prosecution 
for  removing  mortgaged  property  (Rev.  Code,  §  3705),  the  defendant's 
own  declarations  to  the  purchaser,  at  the  time  of  the  sale  of  the  mort- 
gaged property,  as  to  his  reasons  for  selling  it,  are  not  competent  evi- 
dence for  him;  nor  can  he  be  permitted  to  show  a  subsequent  settlement 
and  satisfaction  of  the  mortgage  debt. — Nixon  v.  The  State,  120. 

24.  Dying  declarations. — Dying  declarations,  to  be  admissible  as  evidence, 

must  be  shown  to  have  been  made  under  a  sense  of  impending  dissolu- 
tion. Under  this  rule,  the  declaration  of  the  deceased  in  this  case,  made 
to  his  wife  immediately  after  receiving  the  fatal  wound,  ' '  M.  has  killed 
me,"  may  have  been  properly  admitted,  as  implying  that  he  then  thought 
he  could  not  recover;  but  his  subsequent  declarations,  made  "several  times 
during  that  day  and  the  next,''  on  which  Litter  day  he  died,  to  the  effect 
that  M.  shot  him,  not  showing  on  their  face  a  knowledge  of  his  condi- 
tion, ought  not  to  have  been  received  ;  it  not  being  shown  that  the  at- 
tending physician  had  informed  him  of  his  danger,  and  "no  evidence 
being  offered  to  show  his  condition  in  body  or  mind  at  any  time  be- 
tween the  time  when  he  was  shot  and  his  death." — May  v.  The  State,  39. 

25.  Proof  of  marriage.  — In  criminal  prosecutions  for  adultery,  marriage  is  a 

necessary  ingredient  of  the  offense,  and  must  be  proved  ;  and  while  the 
declarations  and  conduct  of  the  parties  living  together,  holding  out  to 
the  world  that  such  relation  exists  between  them,  are  competent  evi- 
dence, general  reputation  is  not. — Buchanan  v.  The  State,  154. 

26.  Proof  of  marriage  by  bill  for  divorce. — A  bill  in  equity  for  a  divorce,  not 

verified  by  the  oath  of  the  complainant,  is,  like  any  other  unsworn  bill, 
regarded  as  the  mere  suggestion  of  counsel ;  and  is  not  competent  evi- 
dence against  the  complainant  therein,  in  a  subsequent  prosecution  for 
bigamy,  to  prove  his  marriage  with  the  defendant  as  therein  alleged.  — 
Cooky  v.  The  State,  162. 

27.  Hearsay,  and  res  gestce. — The  conduct  and  conversation  of  parties,  accom- 

panying an  act,  are  generally  admissible  as  a  part  of  the  res  gestce  ;  yet, 
a  message  sent  to  the  accused  by  his  employer,  though  it  might  be  ad- 
missible as  tending  to  explain  his  flight,  which  had  been  proved  as  a 
circumstance  against  him,  is,  prima  facie,  mere  hearsay  ;  and  when 
offered  for  the  purpose  of  showing  ' '  that  the  defendant  ran  away  in 
consequence  of  it,"  the  appellate  court  can  not  affirm  that  its  rejection 
was  erroneous,  when  the  message  itself  is  not  set  out  in  the  record. — 
Hurtv  The  State,  214. 

28.  Proof  of  bawdy-house. — Under  an  indictment  for  keeping  a  bawdy-bouse, 

evidence  of  the  general  reputation  of  the  house  is  not  admissible  ;  but 
evidence  of  the  general  reputation  of  its  inmates,  for  chastity,  is  rele- 
vant and  competent.  —  Wooster  v.  1  he  State,  217. 

29.  Declarations  of  plaintiff  in  execution,  disclaiming  purchase  in  his  name. — The 

declarations  of  the  plaintiff  in  execution,  made  soon  alter  the  sheriffs 
sale,  to  the  effect  that  his  attorney  had  bid  off  the  lands  for  him  without 
authority,  and  that  he  did  not  assert  any  claim  to  the  lands  under  the 
purchase,  would  be  admissible  evidence  for  the  defendant,  on  a  motion  to 
set  aside  the  sale,  as  showing  an  excuse  for  his  delay  in  making  the  mo- 
tion; but  they  would  also  show  his  knowledge  ot  the  sale,  and  of  the 
fact  that  the  plaintiff  was  the  purchaser;  and  the  exclusion  of  the  evi- 
dence would  not  be  a  reversible  error,  when  it  could  not  have  changed 
the  judgment  on  the  motion. — Phbel  v.  Soykin,  383. 

30.  Marine  protest ;  admissibility  as  evidence. — A  protest,  made  by  the  officers 

and  passengers  of  a  steamboat  destroyed  by  fire  on  an  inland  river, 
whatever  may  be  the  rule  in  admiralty  cases  as  to  its  admissibility,  is 
not  competent  evidence  for  the  owners  of  the  vessel,  when  sued  for  the 
loss  of  freight. — Grey's  Executor  v.  Mobile  Tr.  Company,  387. 

31.  Declarations  of  grantor  ;  when  admissible  against  grantee. — The  declarations 

or  admissions  of  the  grantor,  in  disparagement  of  his  own  title,  are  coin- 
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petent  evidence  against  a  subsequent  grantee,  but  not  against  a  prior 

grantee. — Alexander  v.  CaldweU,  517. 

BURDEN,  WEIGHT,  AND  SUFFICIENCY. 

32.  Burden  of  proof,  on  question  of  negligence  vel  non. — Where  a  bill  of  lading 

for  the  transportation  of  cotton  on  a  steamboat  contained  an  exception 
of  "the  dangers  of  the  river  and  fire,"  and  the  boat  and  cargo  were  de- 
stroyed by  tire, — held,  in  an  action  against  the  carrier  for  the  loss  of  the 
goods,  that,  to  bring  himself  within  the  exception,  he  must  make  at 
least  a  prima  facie  showing  that  the  injury  was  not  caused  by  his  negli- 
gence.— Grey's  Executor  v.  Mobile  Tr.  Company,  387. 

33.  dame,  in  prosecution  against  licensed  retailer,  for  permittiny  gaming. — A 

licensed  retailer  is  bound  to  be  diligent  to  prevent  gaming  on  the 
premises  used  or  controlled  by  him;  and  if  he  is  a  lessee  of  a  two-story 
house,  carrying  on  his  business  in  the  lower  story,  and  knows  that  a 
room  in  the  second  story  is  used  by  his  tenant  for  gaming  purposes,  he 
may  be  convicted  under  the  statute  (Rev.  Code,  §  3625),  unless  he 
affirmatively  shows  such  an  entire  separation  of  the  room  from  the  lower 
story  as  will  exonerate  him  from  the  liability  which  the  law  imposes  on 
him.— Campbell  v.  Ihe  State,  89. 

34.  Confessions  ;  sufficiency  of  uncorroborated.  — A  confession,  not  corroborated 

by  independent  evidence  of  the  corpus  delicti,  is  not  sufficient  to  support 
a  conviction  of  felony. — Matthews  v.  Ihe  Slate,  187. 

35.  Charge  as  to  sufficiency  of  evidence. — In  a  criminal  case,  a  charge  which  in- 

structs the  jury,  in  effect,  that  they  may  convict  unless  they  can  recon- 
cile all  the  suspicious  facts  proved,  and  make  them  harmonize  with  the 
defendant's  innocence,  is  erroneous.  —Bucluman  v.  The  State,  154. 

36.  Circumstantial  evidence;  sufficiency  of. — In  criminal  cases,  the  test  of  the 

sufficiency  of  circumstantial  evidence  is,  not  whether  it  produces  as  full 
conviction  as  the  positive  testimony  of  a  single  credible  witness,  but 
whether  it  excludes  from  the  minds  of  the  jury  every  reasonable  doubt 
of  the  defendant's  guilt. — Matthews  v.  The  State,  65. 

37.  Charge  as  to  credibility  of  witness  impeached  or  contradicted.— A.  charge  asked 

in  a  criminal  case,  in  these  words:  "The  testimony  of  a  witne-ss  for  the 
prosecution,  who  is  shown  to  be  unworthy  of  credit,  is  not  sufficient  to 
justify  a  conviction,  without  corroborating  evidence;  and  such  corrob- 
orating evidence,  to  avail  anything,  must  be  a  fact  tending  to  show  the 
guilt  of  the  defendant," — asserts  a  correct  legal  proposition. — Porter  v. 
The  Stale,  96. 

MATTERS  JUDICIALLY  KNOWN. 

38.  Public  officers. — A  marriage  license,  with  the  certificate  of  the  solemniza- 

tion of  the  marriage  under  it,  is  a  record  of  the  Probate  Court,  which 
the  judge  is  required  to  keep  (Rev.  Code,  $  2340),  and  authorized  to 
certify  ;  and  when  a  certified  transcript  thereof  is  offered  in  evidence  in 
any  court  of  this  State,  it  is  not  necessary  that  the  judge's  certificate 
should  be  under  his  official  seal,  since  the  courts  take  judicial  notice  of 
all  public  officers  who  are  commissioned  by  the  governor,  and  are  bound- 
to  recognize  their  official  acts. — Beggs  v.  The  State,  108. 

39.  "Lager  beer." — The  courts  will  take  judicial  notice  of  the  fact  that  ln<j?r 

beer,"  commonly  used  as  a  beverage  throughout  the  country,  is  a  malt 
liquor. —  Watson  v.  The  Stale,  158. 

40.  "  Malt  li</uor  ;"  Webster's  Dictionary.—  The  court  will  take  judicial  notice 

of  the  meaning  of  the  words  "matt  Uqww,"  as  used  in  a  penal  statute, 
and  may,  in  a  proper  case,  give  its  definition  in  charge  to  the  jury  ; 
but  it  will  also  take  judicial  notice-  that  "  Webster's  UmAmdged  Diction- 
ary"  is  a  standard  authority  as  to  the  meaning  of  English  words,  and 
may  permit  his  definition  of  those  words  to  be  given  in  evidence  to  the 
jury.—  Adler  v.  The  State,  16. 

41.  Value  of  money. — The  value  of  American  gold  and  silver  coin,  and  of 

"national  currency"  notes,  being  fixed  by  law,  no  proof  of  their  value 
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is  necessary  to  sustaiu  a  conviction  for  their  larceny. — Grant  v.  The 
State,  201. 

42.  Railroad  charter ;  not  judicially  noticed.  — The  charter  of  an  incorporated 

railroad  company  is  a  private  statute,  of  which  the  courts  can  not  take 
judicial  notice  ;  and  in  the  Chancery  Court,  it  must  be  pleaded  as  well 
as  proved,  although  the  statute  (Rev.  Code,  §  2698)  dispenses  with  the 
necessity  of  pleading  it  specially  in  the  courts  of  law. — Perry  v  .N.  0. 
Railroad  Co.,  414. 

43.  Condition  of  country  during  late  war. — In  determining  whether  a  testament- 

ary trustee  acted  in  good  faith,  and  with  reasonable  diligence  and  pru- 
dence, in  the  investment  and  use  of  trust  funds  during  the  late  war, 
where  the  will  imposed  upon  him  the  duty  of  making  investments  which 
would  pay  interest  or  dividends,  the  courts  will  take  judicial  notice  of 
the  disturbed  condition  of  the  country  during  that  period,  the  scarcity 
of  stocks  and  public  securities,  the  fluctuating  values  of  property  of 
every  kind,  and  the  consequent  difficulty  of  making  safe  and  productive 
investments.  —Foscue  v.  Lyon,  440. 

44.  Historical  and  geographical  facts.— In  construing  and  ascertaining  the  loca- 

tion and  boundaries  of  an  ancient  French  grant  of  lands,  made  more 
than  one  hundred  and  sixty  years  ago,  the  names  of  all  the  places  and 
natural  objects  mentioned  (except  Fowl  river)  being  now  unknown,  the 
court  takes  judicial  notice  of  the  general  geography  of  the  country  about 
the  inouth  of  that  river,  and  also  of  the  historical  fact,  stated  by  Ban- 
croft and  Pickett,  that  Dauphin  Island  was  anciently  called  Massacre 
Island.  —  Trenier  v.  Stewart,  458. 

OBJECTIONS. 

45.  General  objection. — A  general  objection  to  a  mass  of  evidence,  some  of 

which  is  legal,  may  be  overruled. — Dillard  v.    Webb,  469. 

46.  Excluding  evidence  once  admitted. — The  practice  of  permitting  illegal  evi- 

dence to  go  to  the  jury  in  the  first  instance,  and  afterwards  withdrawing 
it  from  them,  ought  to  be  avoided;  but,  where  the  record  shows  that  it 
was  withdrawn  from  them,  and  they  were  instructed  to  disregard  it,  this 
cures  the  error  of  its  admission.  —  Childs  v.  The  State,  28. 

47.  Deposition;  motion  to  suppress  answer  as  not  responsive. — A  motion  to  sup- 

press a  part  of  a  deposition,  because  it  is  not  responsive  to  the  interrog- 
atories, cannot  be  made  for  the  first  time  when  the  deposition  is  offered 
on  the  trial. — Grey's  Executor  v.  Mobile  Tr.  Company,  387. 

OPINION  ;  LEGAL  CONCLUSION  ;  QUESTIONS  OF  FACT. 

48.  To  what  witness  may  testify. — A  witness,  testifying  as  to  the  destruction  of 

a  steamboat  and  her  cargo  by  fire,  may  state  that  "all  the  cotton  under 
the  boiler-deck  was  protected  from  the  weather,  and  from  sparks  ;"  when 
the  context  shows  that  the  word  protected  was  used  as  the  synonym  of 
covered,  the  expression  is  not  the  statement  of  an  opinion  or  inference. 
Grey's  Executor  v.  Mobile  1r.  Company,  387. 

49.  Same. — A  witness,  well  acquainted  with  the  habits  of  the  person  to  whom 

liquor  was  sold  by  the  defendant,  may  testify  that  he  is  a  man  "of  in- 
temperate habits,''  but  not  that  he  is  "of  known  intemperate  habits.''  (Over- 
ruling Stanley  &  Elliot  v.  1  he  State.,  26  Ala.  26).,— Smith  v.  The  State,  1. 

50.  When  witness  may  testify  to  character.  — A  witness  may  be  competent  to 

testify  as  to  the  character  of  a  person  in  the  neighborhood  in  which  he 
lives,  although  he  has"  never  heard  it  discussed;  but,  if  he  says  that  he 
"does  not  know  his  general  reputation  in  the  neighborhood,"  although 
he  has  known  him  -ill  his  lite,  he  is  not  competent  to  testify  as  to  his 
character. — Hadley  v.  The  State,  31. 

51.  Same. — A  person  who  says  that  he  knows  the  character  of  a  witness,  "but 

never  heard  his  character  discussed,1'  is  competent  to  testify  in  refer- 
ence to  it. — Childs  v.  The  State,  28. 

52.  Proof  of  fierce  character  or  temper  of  dog.  — The  rule  applicable  to  the  proof 

of  general  character,  does  not  extend  to  proof  of  the  fierce  temper  or 
disposition  of  a  dog;  a  witness  may  testify,  from  his  own  knowledge 
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and  observation,  that  a  dog  is  fierce,  and  inclined  to  bite,  although  his 
fierceness  may  not  have  become  notorious,  or  generally  known  in  the 
neighborhood. — Mattison  v.  The  State,  224. 

PAROL  AND  WBITTEN. 

53.  Parol  evidence  not  admissible  to  change  character  of  kgacy. — When  a  general 

pecuniary  legacy  is  bequeathed  to  a  trustee,  with  specific  directions  as 
to  its  investment,  parol  evidence  is  not  admissible,  to  show  that  the  tes- 
tator verbally  instructed  or  authorized  the  trustee  to  receive  from  hi» 
executors,  in  lieu  of  the  money  bequeathed,  or  in  payment  of  the  lega- 
cy, the  promissory  note  of  a  third  person,  given  to  the  testator  for 
money  loaned.  Such  evidence  would  vary  the  character  of  the  bequest, 
changing  it  from  a  general  pecuniary  legacy,  into  a  specific  bequest  of 
a  chose  in  action.—  Foscue  v  Lyon,  440. 

PEIMAET  AKD  SECONDARY. 

54.  Proof  of  infancy. — An  uncle  of  the  youth  to  whom  the  liquor  was  sold, 

having  known  him  since  infancy,  may  testify,  "judging  from  his  size 
and  appearance  when  I  first  saw  him,  twenty  years  ago  last  fall,  I  can 
and  do  say,  that  he  is  not,  to  the  best  of  my  belief,  twenty-one  years  of 
age  now;"  such  testimony  is  not  secondary  evidence;  nor  is  it  rendered 
inadmissible,  because  the  parents  of  the  minor,  who  are  shown  to  re- 
side in  the  county,  are  not  introduced  as  witnesses. —  Weed  v.  The 
Slate,  13. 

55.  Proof  of  pending  indictment. — When  it  becomes  material  to  prove  the  fact 

that  an  indictment  is  pending  in  another  county,  and  its  contents,  the 
proper  mode  of  proving  it  is,  not  by  the  production  of  the  original,  but 
by  an  exemplification  duly  certified. — Childs  v.  The  Slate,  28. 

56.  Same. — A  pending  indictment,  and  its  contents,  cannot  be  proved  by  the 

oral  testimony  of  the  clerk  and  the  solicitor. — 8.  C.,  '25. 

57.  Proof  of  pott-list. — The  poll-list,  certified  by  the  inspectors  of  the  election, 

is  the  highest  and  best  evidence  of  the  persons  who  voted  at  the  pre- 
cinct; but,  if  it  is  not  certified  by  the  inspectors,  it  is  not  competent 
evidence  against  a  person  indicted  for  illegal  voting,  without  extrinsic 
proof  of  its  authenticity  and  correctness. — Hunter  v.  The  .State,  76. 

RECORDS. 

58.  Sufficiency  oj  certified  transcript,  on  chanrje  of  venue.— On  change  of  venue 

in  a  criminal  case  (Rev.  Code,  §$  4209-11),  it  is  not  necessary  that  the 
clerk's  certificate  to  the  transcript  should  be  under  his  seal,  private  or 
official;  nor  is  it  any  objection  to  the  transcript,  that  it  is  made  out  and 
certified  by  him  in  the  county  to  which  the  trial  is  removed. — Child*  c. 
rlhe  State,  25. 

59.  Proof  of  mairiane  by  certified  transcript  of  license  and  return  :  judicial  notice 

of  public  officers. — A  marriage  license,  with  the  certificate  of  the  solemni- 
zation of  the  marriage  under  it,  is  a  record  of  tho  Probate  Court,  which 
the  judge  is  required  to  keep  (Rev.  Code,  $  2340),  and  authorized  to 
certify;  and  when  a  certified  transcript  thereof  is  offered  in  evidence  in 
any  court  of  this  State,  it  is  not  necessary  that  the  judge's  certificate 
should  be  under  his  official  seal,  since  the  courts  take  judicial  notice  of 
all  public  officers  who  are  commissioned  by  the  governor,  and  are  bound 
to  recognize  their  official  acts. — Be<j<i*  v.  The  Stale,  ION. 

60.  Notarial  seat;  certificate  of  probate.— When  a  deed   is  acknowledged   or 

proved  before  a  notary  public  (Rev.  Code,  §§  1083,  1090),  it  is  not  nec- 
essary that  his  certificate  of  acknowledgment  or  probate  should  be  un- 
der his  official  or  notarial  seal. — Harrison  v.  Simons,  510. 

VARIANCE. 

61.  Forgery;  variance  as  to  name  of  supposed  maker. — A  writing  in  these  words, 

"July  10th,  1876.     Due  Bell  Sims  twenty  dollars,  at  first  of  August 
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1876,"  signed  "  Mr.  Daniel  Threet,"  if  forged  or  uttered,  with  intent  to 
deceive,  in  the  neighborhood  in  which  one  Daniel  Thiceatt  lives,  will  sup- 
port an  indictment  for  forgery ;  and  on  a  trial  for  the  forgery  of  such  an 
instrument,  said  Daniel  Thweatt  may  testify  that  many  of  his  acquaint- 
ances pronounced  his  name  as  if  it  were  spelled  Threel. — Oooden  v.  The 
State,  178. 

62.  Biijamy. — The  offense  of  bigamy  under  the  statute  (Rev.  Code,  §  3599),  as 

at  common  law,  is  indictable  only  in  the  county  in  which  the  second 
marriage  is  solemnized;  while  subsequent  cohabitation  under  the  second 
marriage,  which  is  a  distinct  offense,  may  be  indicted  and  punished  in 
any  county  in  which  it  is  committed;  but,  under  an  indictment  for  big- 
amy, a  conviction  cannot  be  had  on  proof  only  of  subsequent  cohabita- 
tion, in  the  county  in  which  the  indictment  was  found,  when  the  second 
marriage  took  place  in  another  county,  or  in  another  State. — Beygsv. 
The  State,  108. 

63.  Arson;  ownership  of  building. — On  a  trial  under  an  indictment  for  arson, 

the  house  burned  being  averred  to  have  belonged  to  "Leon  R.,"  while 
the  proof  showed  that  it  belonged  to  "Leonidas  R.,"  who  "was  also  known 
and  called  by  the  name  of  Leon  R. ;"  no  objection  to  the  evidence  being 
made  in  the  court  below,  and  no  charge  being  asked  and  refused  as  to 
any  supposed  variance  between  the  averment  and  proof  of  ownership, 
the  question  of  such  variance  is  not  here  presented  for  decision . — Hinds 
v.  The  State,  145. 

64.  Burglary;  ownership  of  building. — The  ownership  of  the  building  broken 

into  and  entered  is  properly  laid  in  the  person  who  was  in  the  undis- 
puted occupancy  and  possession  thereof  at  the  time  of  the  burglary. — 
Matthews  v.  The  State,  65. 

65.  Rape,  and  carnal  knowledge  of  female  under  ien  years  of  age. — Rape  (Rev. 

Code,  §  3661),  and  having  carnal  knowledge  of  a  female  under  ten 
years  of  age  (§  3663),  though  kindred  offenses,  and  punished  in  the 
same  manner,  are  not  identical;  and  although  a  rape  may  be  committed 
on  a  female  under  ten  years  of  age,  the  offender  can  not  be  indicted  for 
it  as  a  rape  under  the  former  statute,  and  convicted  under  the  latter. — 
Yasser  v.  The  State,  264. 

66.  Removal  of  mortgaged  property;  description  of  mortgage  in  indictment. — In 

an  indictment  for  removing  mortgaged  property  (Rev.  Code,  §  3705), 
the  form  prescribed  (No.  39,  p.  812)  did  not  require  any  particular  de- 
scription of  the  mortgage  or  other  written  instrument,  and  there  is 
nothing  in  the  amendatory  'act  (Sess.  Acts  1874-5,  p.  259)  which  re- 
quires a  change  of  the  form  in  this  particular;  consequently,  if  the  in- 
dictment, not  purporting  to  give  a  precise  description  of  the  instrument 
creating  the  lien,  speaks  of  it  as  "  executed  by  him  [defendant]  to  the 
said  W.  W.,"  this  averment  does  not  prevent  the  introduction  in  evi- 
dence of  an  instrument  executed  by  the  defendant  and  another  to  said 
W.—  Nixon  v.  The  State,  120. 

67.  Sci.  fa.  against  bail. — In  scire  facias  against  bail  on  a  forfeited  recogniz- 

ance, if  the  undertaking  of  bail  is  described  in  the  judgment  nisi  ac- 
cording to  its  legal  effect,  though  not  according  to  its  literal  terms, 
there  is  no  such  variance  as  will  support  a  plea  of  nul  tiel  record,  or  a  de- 
murrer to  the  sci.  fa.  setting  out  the  undertaking  on  oyer.  —  W  ttliams  v. 
Ihe  State,  72. 

EXECUTION. 

1.  On  judgment  against  two  defendants,  when  one  is  dead. — A  judgment  against 

two  defendants,  one  of  whom  is  dead  at  the  time  of  its  rendition,  is  void 
only  as  against  the  deceased'defendant;  and  if  no  motion  is  made  to  va- 
cate it  as  against  him,  execution  may  properly  be  issued  against  both  of 
the  defendants,  and  levied  on  the  property  of  the  survivor. — Fabel  v. 
Boykin,  383. 

2.  Inadequacy  of  price,  as  ground  for  setting  aside  sheriff's  sale  under  execution. 

Gross  inadequacy  of  price  is,  ordinarily,  a  good  and  sufficient  reason  for 
setting  aside  a  sheriff's  sale  of  lands  under  execution,  at  which  the 
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plaintiff  in  execution  became  the  purchaser;  but  this  principle  does  not 
apply,  where  the  inadequacy  of  price  is  caused,  not  by  any  fault  on  the 
part  of  the  sheriff,  the  plaintiff,  or  his  attorney,  but  by  the  acts  of  the 
defendant  himself,  or  of  persons  connected  with  him,  and  claiming  un- 
der him  by  intermediate  conveyances. — Ib.  383. 

3.  Purchase  by  plaintiff's  attorney,  at  execution  sale. — An  attorney  may,  with- 

out impropriety,  represent  his  client  at  a  sheriff's  sale  under  execution, 
and  buy  in  the  property  for  his  client. — Ib.  383. 

4.  Declarations  of  plaintiff  in  execution,  disclaiming  purchase  in  his  name.  — 

The  declarations  of  the  plaintiff  in  execution,  made  soon  after  the 
sheriff's  sale,  to  the  effect  that  his  attorney  had  bid  off  the  lands  for  him 
without  authority,  and  that  he  did  not  assert  any  claim  to  the  lands  un- 
der the  purchase,  would  be  admissible  evidence  for  the  defendant,  on  a 
motion  to  set  aside  the  sale,  as  showing  an  excuse  for  his  delay  in  mak- 
ing the  motion;  but  they  would  also  show  his  knowledge  of  the  sale, 
and  of  the  fact  that  the  plaintiff  was  the  purchaser;  and  the  exclusion  of 
the  evidence  would  not  be  a  reversible  error,  when  it  could  not  have 
changed  the  judgment  on  the  motion. — Ib.  383. 

5.  Description  of  lands,  in  order  of  safe  under  execution. — In  an  order  of  sale 

granted  by  the  Circuit  Court,  of  lands  on  which  an  execution  from  a 
justice's  court  has  been  levied,  a  description  of  a  town  lot  by  its  num- 
ber, and  the  name  of  the  street  on  which  it  is  located,  is  sufficiently 
definite  and  certain;  and  if  it  is  so  described  in  the  motion,  as  entered 
on  the  docket  or  minutes,  and  the  order  of  sale  refers  to  the  motion, 
this  is  sufficient. — McConnauyhy  v.  Baxter,  380. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Executor's  authority  to  receive  Confederate  currency,  in  payment  of  notes  given 

for  purchase-money  of  land. — Where  lands  were  sold  on  credit  in  July, 
1861,  and  the  purchaser  paid  the  several  notes,  as  they  fell  due  during 
the  war,  to  the  vendor's  executor,  in  good  faith,  in  Confederate  currency, 
the  debt  was  thereby  extinguished  ;  and  in  the  absence  of  fraud  or  col- 
lusion between  the  purchaser  and  the  executor,  the  persons  interested  in 
the  vendor's  estate,  whether  as  heirs,  devisees,  or  creditors,  can  not 
assert  a  vendor's  lien  on  the  land. — McQueen  v.  McQueen,  433. 

2.  Sale  of  lands  by  sole  acting,  or  surviving  executor,  under  power  or  devise. — 

The  statute  which  authorizes  a  surviving,  or  sole  acting  executor,  and 
also  an  administrator  with  the  will  annexed,  to  sell  lands  under  a  power 
of  sale  conferred  by  the  will  on  executors  (Rev.  Code,  §  1609),  abolishes 
the  distinction,  which  existed  at  common  law,  between  a  naked  power 
of  sale  given  to  executors,  and  a  devise  to  them  with  directions  to  sell; 
but  it  does  not  apply  to  or  affect  a  discretionary  power  of  sale,  con- 
ferred on  executors  as  a  matter  of  personal  trust  and  confidence. — Tar- 
ver  v.  Haines,  503. 

3.  Same. — Where  a  testator  directed  that  his  estate  should  be  kept  together 

by  his  executors,  who  were  his  oldest  son,  a  son-in-law,  and  daughter, 
and  his  lands  cultivated  as  usual,  until  his  youngest  child  arrived  at  the 
age  of  twenty-one  years;  and  then  added,  "If,  however,  in  the  opinion 
of  said  executors,  it  shall  at  any  time  be  thought  prudent  and  desirable 
to  sell  my  real  estate,  or  any  part  thereof,  or  to  purchase  other  real 
estate,  then  I  will  and  direct  that  discretion  be  allowed  and  exercised 
by  them;"  held,  that  the  sole  acting  executor,  after  the  resignation  of 
the  others,  could  not  exercise  this  discretionary  power  of  sale;  and  that 
his  deed  to  the  purchaser,  while  it  might  operate  by  way  of  estoppel 
against  himself,  did  not  affect  the  title  of  the  other  heirs  and  devisees, — 
Ib.  503. 

4.  Purchase  of  lands  by  executor. — An  exeoutor,  acting  in  good  faith,  and  in 

the  exercise  of  a  sound  discretion,  may  purchase  lauds  at  a  judicial  sale, 
in  order  to  save  a  debt  due  to  the  estate;  and  in  such  case;  the  lands 
being  regarded  simply  as  personalty  in  his  hands,  the  devisees  or  heirs 
are  not  necessary  parties  to  a  bill  filed  by  him  against  a  subsequent 
(45) 
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pnrchnser,  to  subject  them  to  the  payment  of  the  purchase-money. — 
Hughes  v.  Hatchett  tfc  Trimble,  539. 

5.  Purchase  by  administrator  at  his  own  sale. — A  purchase  of  lands  by  a  trus- 

tee at  his  own  sale,  or  by  an  administrator  when  he  is  not  interested  in 
the  estate,  is  voidable  at  the  option  of  the  beneficiaries,  seasonably 
expressed,  although  he  acted  with  fairness,  and  made  no  profit;  or  they 
may  treat  the  purchase  as  made  for  their  benefit,  and  claim  any  profit 
accruing  on  a  subsequent  re-sale. —James  v.  James,  525. 

6.  Same. — It  may  be  that,  when  an  administrator  has  made  an  actual  sale  to 

a  third  person,  in  good  faith,  at  an  adequate  price,  and  without  collu- 
sion, and  the  sale  has  been  completed  and  confirmed,  leaving  no  duty 
resting  on  him  inconsistent  with  his  individual  interest  as  a  purchaser, 
he  may  purchase  from  his  vendee,  and  hold  the  lands  freed  from  any 
constructive  trust  in  favor  of  the  beneficiaries ;  but,  where  the  vendee  is 
his  near  relation,  and  only  a  short  time  intervenes  between  the  sale  and 
re-purchase,  he  must  repel  the  presumption  of  indirection  and  evasion, 
arising  from  these  facts,  by  clear  and  convincing  evidence;  and  if  he 
reports  himself  .to  the  court  as  the  purchaser  at  his  own  sale,  and  pro- 
cures a  confirmation  of  the  sale,  and  a  conveyance  to  himself,  he  can  not 
be  heard  to  say,  when  the  beneficiaries  afterwards  seek  to  enforce  a  trust 
on  the  lands  in  their  favor,  that  another  person  was  in  fact  the  purchaser 
at  his  sale,  and  afterwards  sold  and  conveyed  to  him. — Ib.  525. 

7.  Same ;  what  delay  bars  equitable  relief.  — Long  acquiescence  on  the  part  of 

the  beneficiaries,  in  a  purchase  by  a  trustee  at  his  own  sale,  if  unex- 
plained, is  a  waiver  ot  the  right  to  impeach  it;  and  in  determining  what 
is  reasonable  diligence,  or  what  is  unreasonable  delay,  each  case  must 
necessarily  be  controlled  by  its  own  peculiar  circumstances.  Where  the 
beneficiaries  seek  to  enforce  a  constructive  trust  in  the  lands,  claiming 
the  benefit  of  a  re-sale  by  the  trustee  at  an  increased  price,  no  actual 
fraud  being  alleged,  they  must  file  their  bill  within  six  years  after  the 
re-sale,  that  being  the  statutory  bar  to  a  corresponding  legal  right  and 
remedy  (Rev.  Code,  §  2901);  and  if  they  were  infants  when  the  cause  of 
action  in  their  favor  accrued  (Ib.  §2910),  they  must  file  their  bill  within 
three  years  after  attaining  their  majority. — 1  b.  525. 

8.  Action  by  administrator  of  deceased  heir,  against  surviving  heirs,  for  money 

had  and  received;  when  administrator  can  not  come  into  equity.— the.  admin- 
istrator of  a  deceased  heir  may  maintain  an  action  at  law  against  the 
surviving  heirs,  to  recover  his  intestate's  share  of  the  purchase-money, 
received  by  the  defendants,  from  the  sale  of  a  tract  of  land,  which  be- 
longed to  them  and  the  intestate  as  tenants  in  common,  and  was  sold 
before  his  death;  and  consequently,  having  an  adequate  remedy  at  law, 
he  can  not  come  into  equity  to  enforce  such  demand;  nor  can  he  charge 
it,  as  an  equitable  lien,  on  other  unsold  lands,  which  he  seeks  to  have 
sold  for  partition. — Oockrell  v.  Coleman's  Adm'r,  583. 

9.  litle  to  lands  on  death  of  one  of  several  heirs,  and  rirjht  to  rents,  as  between 

surviving  heirs  and  administrator. — On  the  death,  intestate,  and  unmar- 
ried, of  one  of  several  children,  heirs-at-law  of  their  deceased  father,  who 
also  died  intestate,  the  legal  title  to  his  share  of  the  lands  inherited  by 
them  descends,  by  operation  of  law,  to  the  surviving  heirs,  subject  to 
the  statutory  power  of  his  administrator  to  have  it  appropriated  to  the 
payment  of  debts  against  his  estate,  if  the  personal  assets  prove  insuffi- 
cient; and  they  are  entitled  to  receive  and  hold  the  rents,  issues,  and 
profits,  until  this  power  is  asserted  bv  the  administrator  in  some  lawful 
mode.—  Ib.  583. 

EXEMPTIONS. 

1.  Claim  of  exemption  in  partnership  property. — Partners  can  not,  during  the 
existence  of  the  partnership,  claim  an  individual  exemption  in  partner- 
ship property,  when  taken  under  legal  process  for  partnership  debts. 
(Overruling  Howard  v.  Jones  &  Starke,  50  Ala,  67  ;  Dunklin  v.  Khnball, 
50  Ala.  251  ;  and  Giovanni  v.  First  National  Bank,  51  Ala.  177,  so  far  as 
it  follows  those  cases.) — Giovanni  v.  First  National  Bank,  305. 
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2.  Homestead  exemption ;  constitutional  provision  self-acting,  and  how  far  re- 

straining legislation. — The  second  section  of  the  fourteenth  article  of  the 
constitution  of  1868  (tenth  article  of  the  constitution  of  1875),  which 
declares  that  "every  homestead,  not  exceeding  eighty  acres,"  <fcc.,  " shall 
be  exempted  from  sale  on  execution,  or  any  other  process  from  a  court, 
for  any  debt  contracted  after  the  adoption  of  this  constitution,"  is  self- 
aeting,  and  absolutely  exempts  such  homestead  without  the  aid  of  any 
legislative  provisions  ;  and,  while  limiting  the  minimum  of  the  exemp- 
tion, does  not  impose  any  restriction  on  the  power  of  the  legislature  to 
increase  it.—  Miller  v.  Marx,  322. 

3.  Same ;  limitation  as  to  value. — The  limitation  of  value  to  two  thousand  dol- 

lars, contained  in  that  section,  applies  to  homesteads  in  the  country,  as 
well  as  to  those  which  are  in  a  city,  town,  or  village. — Ib.  322. 

4.  Same  ;  homesteads  exceeding  limit.  —If  the  homestead,  when  reduced  to  its 

lowest  practicable  dimensions,  exceeds  the  constitutional  limit  of  two 
thousand  dollars  in  value,  no  court  has  any  power,  in  the  absence  of 
statutory  provisions,  to  allot  any  exemption  in  the  premises,  or  to  allow 
an  equivalent  for  a  homestead  exemption. — Ib.  322. 

5.  Same;  alienation  Inj  mortgage. — A  mortgage,  or  other  alienation  of  the 

homestead,  by  the  husband  alone,  is  absolutely  void,  and  inoperative  for 
any  purpose  ;  but,  if  the  wife  joins  in  the  conveyance,  and  it  is  acknowl- 
edged by  her  and  her  husband  before  a  proper  officer,  who  certifies  the 
fact  of  such  acknowledgment,  in  the  form  prescribed  by  the  statute  for 
other  conveyances  (Rev.  Code,  §  1548),  such  certificate  is,  in  the  absence 
of  all  statutory  provisions  on  the  subject,  sufficient  proof  of  "the  volun- 
tary signature  and  assent  of  the  wife  ;"  and  it  can  only  be  impeached  by 
proof  of  fraud  or  imposition  practiced  towards  her— a  fraudulent  combi- 
nation between  the  parties  interested  and  the  officer  taking  the  acknowl- 
edgment— Ib.  322. 

6.  Same  ;  alienation  by  mortgage. — When  the  wife  joins  with  her  husband  in  a 

mortgage  of  the  homestead,  and  the  certificate  of  acknowledgment  is  in 
the  proper  form  (Rev.  Code,  §  1548),  she  can  not  avoid  its  effect  by 
simply  showing  that  she  signed  it  reluctantly,  and  after  great  hesitation; 
especially  where  it  is  not  shown  that  the  mortgagee  used  or  connived  at 
the  employment  of  any  influences  to  procure  her  signature.  If  there 
was  no  coercion,  and  no  false  or  fraudulent  representations  were  made  to 
procure  her  signature,  her  act  is  in  law  "voluntary,''  notwithstanding 
such  reluctance  and  hesitation. — Ooleman  v.  Smith,  368. 

7.  Same;  alienation  by  mortgage,  and  foreclosure  thereof  after  husband's  death. — 

When  the  homestead  has  been  aliened  by  the  owner  in  his  lifetime,  by  a 
mortgage  duly  executed  and  acknowledged  by  him  and  his  wife,  the 
mortgage  may  be  foreclosed  after  his  death,  notwithstanding  the  minor- 
ity of  his  children  ;  and  in  the  event  of  such  foreclosure,  the  children 
can  claim  no  part  of  the  proceeds  of  sale  until  the  mortgage  debt  is 
paid. — Weber  v.  Short,  311. 

8.  Same  ;  alienation  by  husband  alone  with  other  lands.  — A  conveyance  of  an 

entire  tract  of  land,  embracing  the  homestead,  by  the  husband  alone, 
though  void  as  to  the  homestead,  is  valid  as  to  the  other  lauds. — J/c- 
Ouire  v.  Van  Pelt,  344. 

9.  Same  ;  what  estate  will  fsnp)wrt.—To  support  a  right  to  a  homestead  exemp- 

tion under  the  constitution,  in  favor  of  tho  widow  and  children,  it  is 
not  accessary  that  the  decedent  shoxild  have  been  seized  iu  fee  of  the 
lands  :  the  right  may  be  claimed  in  lands  held  only  under  a  lease,  or  in 
an  equity  of  redemption  in  mortgaged  lands  ;  but,  in  either  case,  it 
ceases  with  the  estate.  (Overruling  Pizalla  v.  Campbell,  46  Ala.  35,  as  to 
leasehold  lands.) — Weber  v.  Short,  311. 

10.  Same;  in  lands  held  by  tenants  in  connnon,  —  The  right  of  homestead  ex- 
emption, as  secured  by  the  constitution,  attaches  to  lands  owned  and 
occupied  by  tenants  in  common  ;  and  where  two  tenants  in  common, 
owning  a  tract  of  land  on  which  there  is  but  one  dwelling-house,  and 
occupying  it  as  their  homestead,  convey  it  by  deed  of  trust  for  the  ben- 
efit of  their  creditors,  their  wives  properly  joining  in  the  conveyance, 
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the  entire  homestead  right,  to  the  extent  of  eighty  acres,  including  the 
dwelling-house,  passes  by  the  conveyance,  as  against  a  purchaser  under 
a  prior  mortgage  of  the  entire  tract,  in  which  the  wives  did  not  join 
(BmcKELL,  C.  J.,  dissenting).— McGuire  v.  Van  Pelt,  344. 

11.  Same;  occupancy. — A  homestead  exemption,  under  the  provisions  of  the 

constitution  and  the  act  of  1873,  can  only  be  claimed  in  premises  capa- 
ble of  occupancy  as  a  residence,  and  actually  occupied  as  such  ;  but  a 
temporary  absence,  animo  revei-tendi,  might  not  work  an  abandonment  of 
a  homestead  once  acquired  ;  and  where  the  present  occupancy  is  con- 
templated, though  it  may  be  postponed,  from  necessity  or  convenience, 
for  a  reasonable  time,  the  premises  might  probably  be  within  the  pro- 
tection of  the  law.  (Overruling  Mdton  v.  Andrews,  45  Ala.  453.)— Mc- 
Connaughy  v.  Baxter,  379. 

12.  Same;  rights  of  widow  and  children. — On  the  death  of  the  husband,  leav- 

ing a  widow  or  minor  child  or  children,  or  both,  a  widow  and  minor 
child  or  children,  the  homestead  exemption  continues  during  the  life  of 
the  widow  and  the  minority  of  the  children  ;  but  they  take  no  title  to 
the  premises,  and  have  only  the  right  to  use  and  occupy  them,  and  the 
property  reverts  to  the  estate  whenever  the  exemption  ceases  ;  and  this 
homestead  exemption  to  them  is  freed  from  administration,  descent,  and 
devise,  as  well  as  from  debts. — Miller  v.  Marx,  322. 

13.  Same ;  same.-The  "homestead  of  a  family,  after  the  death  of  the  owner  there- 

of," which  the  constitution  declares  "shall  be  exempt  from  the  payment 
of  debts,"  &c.,  "in  all  cases  during  the  minority  of  the  children,"  enures 
to  the  benefit  of  the  widow,  as  well  as  of  the  minor  children,  but  not  of 
the  adult  children  or  heirs;  and  the  widow's  right  to  the  homestead 
would  continue  during  her  life,  if  the  estate  which  the  husband  had 
should  not  terminate  before  that  time.—  Weber  v.  Short,  31 1. 

14.  Same;  governed  by  what  law. — Exemptions  in  favor  of  the  widow  and 

children,  from  liability  for  the  debts  of  the  deceased  husband,  are  gov- 
erned by  the  laws  which  are  in  force  at  the  time  of  his  death. — Miller  v. 
Marx,  322. 

15.  Same  ;  statutory  provisions  in  Eevised  Code. — The  provisions  of  the  Revised 

Code  as  to  homestead  exemptions  (§$  2061,  2539  G),  being  inconsistent 
with  the  provisions  of  the  constitution  since  adopted,  are  repealed  by 
it;  but  this  repeal  does  not  affect  the  provisions  of  said  section  2061  as 
to  the  exemptions  of  personal  property. — Ib.  322. 

16.  Same  ;  statutory  changes  by  act  of  April  23,  1873! — The  act  in  relation  to 

exemptions,  approved  April  23,  1873  (Sess.  Acts  1872-3,  pp.  64-69),  has 
enlarged  the  area  of  the  homestead,  if  in  the  country,  to  one  hundred 
and  sixty  acres,  without  any  limitation  as  to  value;  provides  for  the  as- 
certainment and  apportionment  of  an  equivalent  in  money,  where  the 
homestead  is  excessive  in  value,  and  incapable  of  subdivision  ;  vests 
the  homestead  absolutely  in  the  widow  and  children,  when  the  estate  of 
the  deceased  husband  is  insolvent ;  and  requires  that  the  wife's  volun- 
tary signature  and  assent  to  a  mortgage,  or  other  alienation  of  the 
homestead,  shall  be  shown  by  her  examination  separate  and  apart  from 
her  husband;  and  these  changes  apply  to  all  homestead  exemptions 
which  have  accrued  since  the  passage  of  that  act. — Ib.  322. 

17.  When  equity  will  allot  homestead. — The  trustee  in  a  deed  of  trust  for  the 

benefit  of  creditors,  which  conveys  the  debtor's  homestead  exemption, 
with  other  lands,  may  maintain  a  bill  in  equity  against  a  purchaser  of 
the  lands  under  a  prior  mortgage,  which  was  inoperative  as  an  aliena- 
tion of  the  homestead,  to  have  the  homestead  set  apart,  by  commission- 
era  appointed  by  the  court,  the  debtor  himself  not  having  exercised  his 
right  of  selection,  and  the  homestead  never  having  been  set  apart  to 
him. — McGuire  v.  Van  Pelt,  345. 

18.  Homestead  exemption  in  favor  of  decedent's  family. — The  homestead  exemp- 

tion secured  to  a  decedent's  family  by  the  provisions  of  the  constitution 
(Article  X,  §§  2,  3,  5),  and  of  the  act  of  1873  (Sess.  Acts  1872-3,  p.  64), 
is  the  actual  homestead  of  the  decedent  at  the  time  of  his  death  ;  and 
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although  that  may  be  mortgaged,  or  held  under  a  lease  only,  they  can 
not  select  other  property  in  it«  stead.  —  Chambers  v.  McPhaul,  367. 
19.  Homestead  exeinptwn  ;  pleadable  by  wife,  in  bar  of  action  for  necessaries.  — 
In  an  action  against  husband  and  wife,  seeking  to  subject  lands,  alleged 
to  belong  to  the  wife's  statutory  separate  estate,  to  the  payment  of  a 
debt  for  "articles  of  comfort  and  support  of  the  household"  (Eev.  Code, 
§  2376),  it  is  a  good  plea  in  bar  by  the  wife,  that  the  Lands  are  the  home- 
stead of  herself  and  family. — Sender  &  Wife  v.  Meyer  &  Co.,  576. 

EXTORTION.     See  CRIMINAL  LAW,  44. 
FALSE  PRETENSE.     See  CRIMINAL  LAW,  45. 

FEES. 

1.  Sheriff's  compensation  for  feeding  prisoners. — Under  the  act  "in  relation  to 

feeding  prisoners  in  jail,''  approved  February  9, 1877  (Sess.  Acts  1876-7, 
p.  65),  which  reduces  the  compensation  of  sheriffs  for  feeding  prisoners 
in  jail,  from  forty  to  thirty  cents  per  day,  while  the  proviso  declares 
"that  the  provisions  of  this  act  shall  not  apply  to  any  sheriff  in  office  at 
the  time  of  the  adoption  of  the  constitution  now  in  force,  but  shall  be 
of  force  after  the  expiration  of  the  terms  of  such  sheriffs;"  a  sheriff  who  has 
been  appointed  since  the  passage  of  the  act,  to  fill  the  unexpired  term 
of  one  who  was  in  office  at  the  time  of  its  passage,  can  not  claim  the 
benefit  of  the  proviso. — Ex  parte  Mason,  262. 

2.  Solicitor's  fee  for  conviction  under  revenue  law. — Section  3652  of  the  Re- 

vised Code,  specifying  the  punishment  for  violations  of  the  revenue  law, 
was  necessarily  repealed  by  the  inconsistent  provisions  of  the  subse- 
quent revenue  laws  of  1868  and  1875,  which  increased  the  punishment 
of  those  offenses;  and  the  repeal  of  this  section  left  no  statutory  pro- 
vision for  the  solicitor's  fee  for  conviction  in  such  cases,  except  as  "mis- 
demeanors not  expressly  provided  for,"  to  which  a  fee  of  seven  dollars 
and  a  half  was  affixed  by  section  4343,  which  was  increased  to  thirty 
dollars  by  the  act  approved  March  7,  1876  (Sess.  Acts  1875-6,  p.  213).— 
Caldwellv.  The  State,  133. 

FORGERY.     See  CRIMINAL  LAW,  46-48. 
FORMER  ACQUITTAL.     See  CRIMINAL  LAW,  119. 
FORMER  CONVICTION.     See  CRIMINAL  LAW,  120. 

FRAUD. 

1.  W hen  misrepresentations  do  not  constitute  fraud. — A  misrepresentation  by 

the  transferree  and  holder  of  a  note  given  for  rent,  asserting  a  legal  right 
in  himself  to  enforce  the  landlord's  statutory  remedies  for  its  collection 
as  against  a  sub-tenant,  if  honestly  made,  is  not  a  fraud  which  will  vitiate 
a  settlement  between  the  parties  as  to  their  legal  rights,  made  under  this 
mutual  mistake. — Lehman,  Durr  &  Co.  v.  Bibb,  411. 

2.  Judgments  and  decrees;  how  affected  by  fraud  and  collusion. — It  is  an  indis- 

pensable element  in  the  validity  of  every  judicial  proceeding,  that  it 
should  be  free  from  collusion:  a  judgment  or  decree,  obtained  by  fraud, 
cannot  avail  anything,  for  or  against  the  parties  affected  by  it,  either  in 
the  prosecution  of  a  claim,  or  the  defense  of  a  right. — Lee  v.  Lee,  591. 

3.  Retention  of  possession  by  vendor. — The  settled  rule  in  this  State  is,  that 

the  retention  of  possession  by  the  vendor,  after  an  absolute  sale,  is,  at 
most,  only  primn  facie  evidence  of  fraud,  and  may  be  rebutted  or  ex- 
plained; and  proof  of  a  bona  fide  contract  of  lease,  or  hiring,  will,  as  a 
general  rule,  repel  the  presumption  .of  fraud. — Crawford  r.  Kirksey,  282. 

4.  Undue  publicity  and  particularity  as  badges  of  fraud.—  Circumstances  of  un- 

due publicity  aiid  particularity  on  the  one  hand,  and  secrecy  on  the 
other,  are  sometimes  regarded  as  indicia  of  fraud;  but,  in  this  case,  the 
relationship  of  the  contracting  parties,  being  brothers-in-law,  and  the 
known  embarrassed  condition  of  the  debtor,  sufficiently  explain  the  fact 
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that,  when  the  contract  was  made,  two  neighbors  were  called  in  to  ap- 
praise the  property,  and  to  witness  the  execution  of  the  receipt  and  con- 
veyance.— Ib.  282. 

FBAUDS,  STATUTE  OF. 

1.  Parol  contract  for  sale  of  land. — An  executory  parol  contract  for  tbe  sale  of 

land  is  void  under  the  statute  of  frauds  (Rev.  Code,  §  1862),  and  confers 
no  rights  on  the  purchaser,  when  none  of  the  purchase-money  has  been 
paid;  consequently,  he  is  neither  a  necessary  nor  a  proper  party  to  a  bill 
filed  by  his  vendor,  against  a  subsequent  purchaser  of  the  lands,  to  sub- 
ject them  to  the  payment  of  the  purchase-money. — Hughes  v.  HatcheU  & 
Trimble,  539. 

2.  Promise  to  answer  for  debt,  &c.,  of  another.—  It  is  very  questionable,  whether 

a  charge  to  the  jury  is  correct,  which  asserts  that  a  verbal  agreement  on 
the  part  of  a  person  who  has  a  statutory  lien  for  advances,  that  he  will 
waive  his  lien  in  favor  of  a  third  person,  if  the  latter  will  make  further 
advances  to  the  debtor,  is  void  under  the  statute  of  frauds  (Rev.  Code, 
$  1862),  as  a  promise  to  answer  for  the  debt,  &c.,  of  another. — Boswell  & 
Woolley  v.  Carlisk,  Jones  &  Co.,  554. 

FRAUDULENT  CONVEYANCES. 

1.  Validity  of  conveyance  for  indemnity  of  sureties  against  nominal  liability. — A 

mortgage,  or  deed  of  trust,  executed  by  an  insolvent  debtor,  to  indem- 
nify the  sureties  on  his  official  bond  as  executor  or  administrator  against 
their  liability,  is  without  consideration,  and  fraudulent  and  void  in  law 
as  against  creditors,  if,  at  the  time  of  its  execution,  their  liability  was 
merely  nominal,  and,  on  a  subsequent  final  settlement,  he  was  found 
not  to  be  indebted  to  the  estate,  and  was  discharged. — Orawfordv. 
Kirksey,  282. 

2.  Constructive  and  actual  fraud  defined  and  distinguished. — A  conveyance  by 

gift,  or  on  consideration  not  deemed  valuable  in  law,  is  constructively 
fraudulent  as  against  the  existing  creditors  of  the  grantor,  without  re- 
gard to  the  intent  with  which  it  was  made,  or  the  amount  of  property 
conveyed  by  it.  But,  if  the  consideration  is  valuable,  there  must  be  a 
secret  trust  for  the  benefit  of  the  grantor,  or  an  intent  to  hinder,  delay, 
or  defraud  creditors — in  other  words,  actual  fraud— to  invalidate  the 
conveyance. — Ib.  282. 

3.  Conveyance*  on  valuable  consideration,  new  or  antecedent. — A  sale  or  convey- 

ance upon  a  new  consideration,  though  valuable,  made  by  a  debtor  who 
is  insolvent,  or  in  failing  circumstances,  will  be  set  aside  at  the  instance 
of  his  creditors,  if  the  purchaser  or  grantee  knew  that  the  purpose  of 
the  debtor  was  to  place  his  property  beyond  the  reach  of  his  creditors, 
or  had  such  information  as  charges  him  with  notice  of  that  purpose  ; 
and  if  he  acquires  such  knowledge,  actual  or  constructive,  before  making 
full  payment  of  the  purchase-money,  any  subsequent  payments  are  in 
his  own  wrong.  But,  a  sale  in  payment  of  an  antecedent  debt,  at  a  fair 
and  reasonable  price,  without  any'secret  trust,  or  benefit  reserved  to  the 
debtor,  will  be  upheld,  although  the  debtor  was  insolvent,  and  was  so 
known  to  be  by  the  purchasing  creditor,  and  although  the  effect  of  the 
conveyance,  as  known  by  both  contracting  parties,  would  be  to  leave  the 
debtor  without  property  to  pay  his  other  debts.  (Explaining  and  limit- 
ing Pulliam,  Wills  &  Rankin  v.  Neicberry's  Adm'r,  41  Ala.  168,  as  to  prin- 
ciple stated  in  third  head-note.)— Ib.  282. 

4.  Liability  of  mortgagee,  as  trustee  for  creditors,  whenmortgage  is  held  construct- 

ively fraudulent.— Whon  a  mortgage  is  held  constructively  fraudulent 
as  against  creditors,  because  not  supported  by  a  consideration  deemed 
valuable  in  law,  the  mortgagee  is  liable  to  the  creditors  as  a  trustee,  for 
the  mortgaged  property  or  its  proceeds,  from  the  time  when  service  of 
the  bill  is  perfected  on  him,  and  any  subsequent  payments  made  by  him 
are  in  his  own  wrong,  but,  when  his  liability  to  creditors  is  first  asserted 
jn  an  amended  bill,  the  amendment  will  not  be  allowed  to  relate  back  to 
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the  filing  of  the  original  bill,  so  as  to  hold  him  liable  for  moneys  paid 
out  by  him  in  the  meantime  in  good  faith. — Ib.  282. 

5.  Conversion  by  husband,  of  moneys  belonging  to  wife's  statutory  estate  ;  validity 

of  mortgage  to  secure  such  debt.  .—If  the  husband  convert*  to  bin  own  use 
moneys  belonging  to  the  corpus  of  his  wife's  statutory  separate  entute, 
he  becomes  her  debtor  to  'the  amount  of  the  money  thus  converted;  and 
he  may,  in  the  absence  of  fraud,  secure  the  debt  so  created,  as  he  might 
any  other  debt,  by  a  mortgage  of  property  to  a  trustee  for  her  use. — 
Coleman  v.  Smith,  369. 

6.  Validity  of  conveyance  to  secure  existing  debt. — The  validity  of  a  mortgage, 

or  deed  of  trust,  given  to  secure  an  existing  debt,  is  not  affected  by  a 
fraudulent  intent  on  the  part  of  the  debtor,  in  which  the  creditor  and 
trustee  did  not  participate,  and  of  which  they  had  no  knowledge. — 
Ib.  369. 

GAMING.     See  CEIMINAL  LAW,  49-52. 

GUARDIAN  AND  WARD. 

1.  Guardian's  contract  for  boad  and  education  of  ward ;  not  chargeable  on  in- 

f ant's  lands.— The  board  and  education  of  minors,  under  a  contract 
made  by  their  guardian,  who  was  also  administrator  of  their  deceased 
father,  cunnot  be  charged  oil  their  real  estate,  under  a  bill  filed  by  the 
creditor,  because  the  guardian  has  wasted  all  their  personal  estate,  and 
he  and  his  sureties  are  insolvent. — St.  Joseph's  Academy  v.  Augustini  & 
Wife,  493. 

2.  Duty  and  liability  of  guardian  in  lending  out  imrd's  money. — It  is  the  statu- 

tory duty  of  a  guardian  (Rev.  Code,  §  2426),  as  it  was  his  duty  in  the 
absence  of  any  statute,  to  lend  out  the  moneys  of  his  ward,  and  to  re- 
quire good  security  in  making  loans:  and  for  moneys  loaned  without 
security,  or  on  security  which  he  knows,  or  has  good  reason  to  believe, 
is  insufficient,  he  is  an  insurer  against  loss,  and  is  absolutely  liable,  with- 
out regard  to  the  credit  or  solvency  of  the  borrower  at  the  time  of  the 
loan. — Lee  v.  Lee,  590. 

3.  Jurisdiction  of  equity  over  infants  and  their  guardians. — The  Chancery  Court 

here,  as  in  England,  is  the  general  guardian  of  all  infants  within  its  ter- 
ritorial jurisdiction,  and  has  original,  inherent  jurisdiction  to  appoint 
guardians  for  them,  and  to  remove  their  guardians,  no  matter  how,  or  by 
whom  appointed,  whenever  the  interest  of  the  infant  requires  such  re- 
moval, and  this  jurisdiction  is  not  affected  by  the  statutory  jurisdiction 
which  has  been  conferred  on  the  Probate  Courts.  In  the  exercise  of 
this  jurisdiction,  the  court  proceeds  upon  the  theory  that  guardianship 
is  a  trust,  and  intervenes  to  protect  the  interests  of  the  infant,  by  way 
of  preventive  as  well  as  remedial  justice — where  a  loss  or  injury  is 
threatened,  as  well  as  where  it  has  been  consummated. — Ib.  590. 

4.  When  infant  may  come  into  equity,  against  guardian  and  las  sureties. — If  let- 

ters of  guardianship  on  the  estate  of  several  infants  are  procured  from 
the  Probate  Court,  under  an  agreement  between  the  guardian  and  his 
sureties  oh  his  official  bond,  that  he  will  lend  the  infants'  moneys,  with- 
out security,  to  a  corporation  of  which  the  sureties  are  officers,  and 
which  is  at  that  time  greatly  embarrassed  in  its  pecuniary  affairs;  and, 
pursuant  to  this  agreement,  the  moneys  are  thus  loaned  to  the  corpora- 
tion, which  soon  afterwards  becomes  insolvent,  its  assets  being  placed 
in  the  hands  of  a  receiver;  a  bill  may  be  filed  in  the  name  and  for  the 
benefit  of  the  infants,  against  the  guardian  and  his  sureties,  to  compel 
an  account,  and  the  payment  of  the  money  into  court,  although  it  is  not 
shown  that  the  guardian's  bond  is  insufficient;  ami,  under  such  a  bill, 
the  court  may  compel  the  guardian  to  account,  require  the  payment  of 
the  money  into  court,  appoint  a  receiver  or  guardian  to  take  charge  of 
it,  under  the  supervision  of  the  court,  investing  or  lending  it  out,  and 
applying  the  income  to  the  maintenance  and  education  of  the  infants. 
Ib.  590. 
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1.  When  proper  remedy. — A  sentence  to  hard  labor  or  imprisonment,  im- 
posed by  a  justice  of  the  peace,  on  account  of  the  non-payment  of  the 
costs  in  a  criminal  case  tried  before  him,  being  void  for  want  of  juris- 
diction, habeas  corpus  is  the  proper  remedy  by  which  to  obtain  a  dis- 
chage  from  custody  under  it. — Ex  parte  McKivett,  236. 

HARD  LABOR  FOR  COUNTY.     See  CBIMINAL  LAW,  158-63. 
HOMESTEAD.     See  EXEMPTIONS. 
HOMICIDE.     See  CRIMINAL  LAW,  106-14. 

HUSBAND  AND  WIFE. 

1.  Liability  of  wife's  statutory  separate  estate  for  necessaries  ;  constitutional  pro- 

visions.—The  constitutional  provision  which  declares  that  a  married 
woman's  property  "shall  be  and  remain  her  separate  estate,  and  shall 
not  be  liable  for  the  debts,"  &c.,  of  her  husband  (Art.  XIV,  §  6),  is 
affirmatory  of  the  statutes  existing  at  the  time  the  constitution  was 
adopted,  and  does  not  abrogate  the  statutory  provision  which  imposes 
on  such  separate  estate  a  liability  for  articles  of  comfort  and  support  of 
the  household. — Bender  &  Wife  v.  Meyer  &  Co.,  576. 

2.  Homestead  exemption ;  pleadable  by  wife,  in  bar  of  action  for  necessaries. — 

In  an  action  against  husband  and  wife,  seeking  to  subject  lands,  alleged 
to  belong  to  the  wife's  statutory  separate  estate,  to  the  payment  of  a 
debt  for  "articles  of  comfort  and  support  of  the  household"  (Rev.  Code, 
§  2376),  it  is  a  good  plea  in  bar  by  the  wife,  that  the  lands  are  the 
homestead  of  herself  and  family. — Ib.  576. 

3.  Wife's  statutory  separate  estate ;  liability  for  necessaries,  and  how  enforced. 

When  a  debt  for  necessaries,  or  "articles  of  comfort  and  support  of  the 
household"  (Rev.  Code,  §  §  2376-7),  has  been  reduced  to  judgment  be- 
fore a  justice  of  the  peace,  in  an  action  against  the  husband  alone,  and 
an  execution  thereon  has  been  returned  not  satisfied,  the  statute  has 
provided  no  remedy  by  which  the  wife's  lands  may  be  subjected  to  its 
payment;  and  a  court  of  equity  has  no  power  to  supply  this  defect. — 
Janney  v.  Buett  &  Wife,  408. 

4.  Same;  judgment  in  action  against  husband  alone. — A  judgment  against  the 

husband  as  garniShee,  founded  on  a  debt  contracted  for  necessary  fami- 
ly supplies  (Rev.  Code,  §§  2376-7),  and  an  execution  thereon  returned 
unsatisfied,  are  sufficient  to  authorize  the  summary  proceeding  by  notice 
and  motion  for  the  sale  of  the  wife's  statutory  separate  estate. — Wright 
v.  Preston,  570. 

5.  Same;  same. — To  authorize  this  summary  proceeding  against  the  wife's 

statutory  estate,  it  is  not  necessary  that  the  primary  suit  against  the 
husband  should  show  that  the  claim  sued  on  is  lor  "articles  of  comfort 
and  support  of  the  household,  suitable  to  the  degree  and  condition  of 
the  family,  and  for  which  the  husband  would  be  responsible  at  common 
law;"  nor  is  it  necessary  that  the  claim  sued  on  shall  consist  entirely  of 
such  articles. — Ib.  570. 

6.  Successive  charges  on  wife's  statutory  estate. — It  is  no  defence  to  a  summary 

proceeding  against  the  wife's  statutory  separate  estate,  that  it  has  al- 
ready been  ordered  to  be  sold  for  the  satisfaction  of  other  similar  debts; 
since  several  debts  may  be  successively  charged  upon  it,  until  the  whole 
estate  is  exhausted. — Ib.  C70. 

7.  Damages  on  affirmance. — A  judgment  condemning  the  wife's  statutory  sep- 

arate estate  to  the  payment  of  a  debt  for  necessaries  not  being  a  person- 
al debt  for  the  payment  of  money,  no  damages  can  be  awarded  on  its 
affirmance. — Ib.  570. 

8.  When  married  woman  can  not  come  into  equity.  — A  married  woman,  having 

an  adequate  remedy  at  law,  by  action  in  her  own  name,  to  recover  the 
possession  of  lands  belonging  to  her  statutory  separate  estate  (R.  C. 
§  2525),  can  not  maintain  a  bill  in  chancery  for  that  purpose,  in  the  ab- 
sence of  fraud,  or  other  circumstances  of  equitable  cognizance. — (Over- 
ruling Barclay  v.  Plant  &  Co.,  50  Ala.  509. )— Daniel  v.  Steicart,  278. 
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9.  Contracts  between  husband  and  wife,  as  to  statutory  separate  estate. — The 
husband  Can  not,  by  any  contract  with  his  wife,  or  with  another  person 
for  her  benefit,  convert  her  statutory  separate  estate  into  an  equitable 
separate  estate  (Rev.  Code,  §  2374);  and  if  he  conveys  property  by 
mortgage  or  deed  of  trust,  to  secure  a  debt  due  to  her  for  moneys  be- 
longing to  the  corpus  of  her  estate,  which  he  has  converted,  the  charac- 
ter of  her  estate  is  not  thereby  changed,  but  the  property  so  conveyed 
becomes  a  part  of  her  statutory  separate  estate. — Coleman  v.  Smith,  369. 

10.  Mortgage  of  wife's  statutory  separate  estate,  to  secure  husband's  debt.— If  the 
wife  joins  with  her  husband  in  the  execution  of  a  note,  given  for  his 
debt,  and  also  in  a  mortgage  to  secure  it,  on  property  which  he  has  al- 
ready conveyed  to  a  trustee  to  secure  a  debt  due  to  her  statutory  sepa- 
ate  estate,  the  note  and  mortgage  are  mere  nullities  as  to  her,  and  can 
not  operate  as  a  waiver  of  her  prior  rights  to  the  property. — 2b.  369. 

.11.  Conversion  by  husband,  of  moneys  belonging  to  wife's  statutory  estate ;  valid- 
ity of  mortgage  to  secure  such  debt. — If  the  husband  converts  to  his  own 
use  moneys  belonging  to  the  corpus  of  his  wife's  statutory  separate  es- 
tate, he  becomes  her  debtor  to  the  amount  of  the  money  thus  converted; 
and  he  may,  in  the  absence  of  fraud,  secure  the  debt  so  created,  as  he 
might  any  other  debt,  by  a  mortgage  of  property  to  a  trustee  for  her 
use.—  Ib.  369. 

12.  Competency  of  wife  as  witness  for  husband' 8  co-defendant. — Where  several 
defendants  are  joiutly  indicted  and  tried,  the  wife  of  one  of  them  is  not 
a  competent  witness  for  the  others. — Childs  v.  The  State,  25. 

See,  also,  DIVORCE  ;  MAEKIAGE. 
ILLEGAL  VOTING.     See  CRIMINAL  LAW,  53-5. 

INDICTMENT.    See  CRIMINAL  LAW,  56-85. 
INFANTS. 

1.  Validity  of  infant's  contract. — An  infant's  contract,  for  the  performance  of 

labor  or  personal  service,  is  voidable  by  him  at  his  election;  and  when 
he  has  disaffirmed  it,  a  person  who  afterwards  employs  him  is  not  guilty 
of  a  violation  of  the  statute  (Eev.  Code,  §  3691),  which  makes  it  a  penal 
offense  to  entice  away  or  employ  a  laborer  or  servant,  who  has  con- 
tracted in  writing  to  serve  another  for  a  specified  time,  ' '  such  contract 
being  in  force,  and  binding  on  the  parties  thereto."  (Overruling  Mur- 
rett  v.  The  State,  44  Ala.  367.)—Langliam  v.  The  State,  114. 

2.  Validity  of  infant's  marriage. — A  marriage,  contracted  by  an  infant  tinder 

the  age  of  consent — seventeen  if  a  male,  and  fourteen  if  a  female  (Rev. 
Code,  §  2333) — is  not  absolutely  void,  but  voidable  ouly;  ami,  until  dis- 
affirmed, is  a  marriage  in  fact,  and  sufficient  to  support  a  prosecution 
for  bigamy  in  contracting  a  subsequent  marriage. — Beygs  v.  The  State, 
108  ;  Cooley  v.  The  State,  162. 

3.  Infant's  power  of  attorney. — An  infant's  power  of  attorney  to  sell  lands  is 

not  voidable  only,  but  absolutely  void. — Philpot  v.  Bimjham,  435. 

See,  also,  GUARDIAN  AND  WARD. 

INTEREST. 

1.  On  legacy  ;  when  payable,  and  liability  of  trustee  far. — On  a  general  pecu- 
niary legacy,  interest  is  not  payable  until  the  lapse  of  eighteen  mouths 
from  the  grant  of  letters  testamentary;  yet,  if  the  trustee  of  the  legacy 
collects  from  the  executors  interest  from  the  testator's  death,  the  over- 
payment enures  to  the  trust  estate,  and  the  trustee  cannot  claim  it  as 
against  the  beneficiaries;  and  especially  is  this  the  case,  where  the  ex- 
ecutors do  not  complain  of  the  over-payment,  and  where  any  complaint 
by  them  would  be  barred  by  the  statute  of  limitations. — fbacue  v. 
Lyon,  440. 
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JUDGMENTS  AND  DECREES. 

1.  Judgment  against  two  defendants,  when  one  is  dead. — A  judgment  against 

two  defendants,  one  of  whom  is  dead  at  the  time  of  its  rendition,  is  void 
only  as  against  the  deceased  defendant;  and  if  no  motion  is  made  to  va- 
cate it  as  against  him,  execution  may  properly  be  issued  against  both  of 
the  defendants,  and  levied  on  the  property  of  the  survivor. — Fabelv. 
Boykin,  383. 

2.  State  courts  and  judicial  proceedings  during  late  war. — The  State  courts  of 

Alabama  during  the  late  war  were  legal  courts,  and  their  judgments 
and  decrees  are  to  be  respected  accordingly.—  Me  Queen  v.  McQueen, 
433. 

3.  How  affected  by  fraud  and  collusion. — It  is  an  indispensable  element  in  the 

validity  of  every  judicial  proceeding,  that  it  should  be  free  from  collu- 
sion: a  judgment  or  decree,  obtained  by  fraud,  cannot  avail  anything, 
for  or  against  the  parties  affected  by  it,  either  in  the  prosecution  of  a 
claim,  or  the  defense  of  a  right. — Lee  v.  Lee,  590. 

JURORS  AND  JURY. 

1.  Grand  juries  at  special  terms.—  Under  the  provisions  of  the  act  approved 

February  13,  1875,  "to  provide  for  holding  special  terms  of  the  Circuit 
Court"  (Sess.  Acts  1874-5,  pp.  201-2),  that  court  has  the  same  power  to 
organize  a  grand  jury  at  a  special  term  as  at  a  regular  term. — Floyd  v. 
The  State,  61. 

2.  Grand  juries  of  Quarter  Sessions  Court  of  Perry.— It  is  not  a  valid  objection 

to  an  indictment,  found  at  a  regular  term  of  the  Court  of  Quarter  Ses- 
sions of  Perry  county  (Session  Acts  1875-6,  p.  371),  that  the  9th  section 
of  the  act  establishing  that  court  requires  that,  at  the  terms  held  at 
Uniontown,  grand  jurors  shall  be  selected  from  resident  citizens  of  that 
beat,  possessing  the  statutory  qualifications  (Kev.  Code,  §  §  4063-64), 
and  that  all  resident  citizens  of  that  beat  shall  be  excluded  from  service 
as  grand  jurors  at  the  terms  held  at  Marion;  nor  is  it  a  valid  objection, 
that  said  act  requires  grand  jurors  to  be  drawn  and  summoned  by  "the 
officers  required  by  law  to  summon  jurors:'1  the  word  summon,  as  there 
used,  evidently  means  select,  draw,  and  summon. — Sanders  v.  The 
State,  183. 

3.  Objections  to  indictment,  on  account  of  defects  in  grand  jury. — An  indictment 

not  found  by  a  legal  grand  jury,  is  void,  and  the  objection  to  its  validity 
may  be  raised  at  any  time,  even  for  the  first  time  on  error;  but,  if  it  was 
found  by  a  legal  grand  jury,  although  the  members  thereof  were  not 
properly  drawn  or  summoned,  objection  to  it  on  that  account  can  not  be 
raised  for  the  first  time  on  error.— Rev.  Code,  §  §  4087,  4187-88.—  Ib.  183. 

4.  Waiver  of  trial  by  jury. — In  criminal  cases,  it  is  the  better  practice  to  sub- 

mit all  issues  of  fact  to  the  decision  of  a  jury,  rather  than  by  consent  to 
devolve  them  on  the  court;  since  it  may  be  a  delicate  inquiry,  whether 
the  accused  can  waive  a  trial  by  jury,  if  a  jury  is  a  constituent  of  the 
court,  or  if  there  is  no  appeal  to  a  higher  tribunal  of  which  a  jury  is  a 
constituent— .Sanders  v.  The  State,  42. 

5.  Special  venire  for  trial  of  capital  case. — The  statute  which  requires  that  the 

special  venire  in  a  ca'pital  case  shall  include  "those  summoned  on  the 
regular  juries  for  the  week"  (Rev.  Code,  §  4173),  is  shown  by  a  subse- 
quent section  (4177)  to  mean  the  regular  jurors  who  are  "in  attendance," 
and  not  to  include  those  who,  though  summoned  as  regular  jurors,  were 
excused  or  discharged  when  the  regular  juries  were  organized. — Lee  v. 
The  State,  259;  Floyd  v.  The  State,  61. 

6.  Objection  to  venire,  on  account  of  mistake  in  name  of  juror. — A  mistake  in 

writing  the  surname  of  one  of  the  jurors  specially  summoned  for  the 
trial  of  a  capital  case,  in  the  list  served  on  the  prisoner,  is  no  ground 
for  quashing  the  venire,  although,  excluding  the  name  of  that  juror,  the 
number  specially  summoned  is  less  than  fifty  (Rev.  Code,  §4171):  the 
name  may  be  discarded  (5  4175),  and  another  juror  summoned.  —Floyd 
v.  Ihe  State,  61. 
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7.  Summoning  non-residents  an  special  jurors  in  capital  case. — If,  through  inad- 

vertence, non-residents  are  summoned  as  special  jurors  in  a  capital  case, 
this  is  good  ground  of  challenge  for  cause,  but  not  a  good  ground  for 
quashing  the  venire ;  and  if  the  rule  be  different,  where  such  non-resi- 
dents are  summoned,  not  through  inadvertence,  but  with  knowledge  by 
the  officer  of  their  non-residence,  the  fact  of  such  knowledge  must  be 
affirmatively  shown  to  the  court  on  a  motion  to  quash. — Gray  v.  The 
State,  86. 

8.  Amendment  of  sheriff's  return  on  venire,  showing  service  on  prisoner. — The 

sheriffs  return  on  the  venire,  in  a  capital  case,  not  showing  that  a  copy 
was  served  on  the  prisoner  one  entire  day  before  the  day  appointed  lor 
the  trial,  as  required  by  the  statute  (Rev.  Code,  §  4171),  the  defect  may 
be  supplied  by  amendment,  when  a  motion  is  made  to  quash  the  venire 
on  account  of  it. — Ib.  86. 

9.  Challenge  of  juror  for  cause ;  when  made,  or  waived. — In  capital  felonies,  a 

juror  who  has  been  accepted  and  sworn,  whether  he  be  one  of  the  regu- 
lar pannel  or  a  talesman,  cannot,  without  the  consent  of  the  prisoner,  be 
afterwards  set  aside,  nor  challenged,  for  cause  existing  when  he  was 
sworn,  although  such  cause  was  not  discovered  until  after  he  had  bee,n 
accepted  and  sworn;  but,  in  cases  of  misdemeanors,  and  felonies  not 
capital,  a  regular  juror  may  be  challenged  for  cause  at  any  time  before 
he  is  by  some  positive  act  accepted;  mere  silence  as  to  him  while  chal- 
lenging other  regular  jurors,  when  they  are  called  together  to  the  box  by 
the  order  of  the  court,  is  not  a  waiver  of  the  right  to  challenge  him  for 
cause  subsequently  discovered;  and  as  to  talesmen,  the  right  of  challenge 
for  cause,  discovered  after  acceptance,  though  previously  existing,  may 
be  exercised  at  any  time  before  the  juror  is  sworn,  or  at  least  before  the 
ceremony  of  administering  the  oath  to  him  is  begun.  (Overruling  Stalls 
v.  Ihe  State,  28  Ala.  25.)— Smith  v.  The  State,  1. 

10.  Same  ;  what  is  good  cause. — In  any  criminal  case,  whether  a  felony  or  mis- 

demeanor, it  is  a  good  ground  of  challenge  for  cause  by  the  State,  that 
a  person  will  not  as  a  juror  convict  on  circumstantial  evidence  alone. — 
16.  1. 

11.  Same. — On    the    trial    of   a    person    for    selling    liquor    to    a  man    of 

"known  intemperate  habits,"  a  juror  who  served  on  the  trial  of  another 
person,  charged  with  selling  to  the  same  man,  may  be  challenged  for 
cause  on  that  ground,  or  set  aside  by  the  court,  although  the  statute 
(Rev.  Code,  §  4180)  does  not  expressly  declare  him  subject  to  challenge 
for  cause.  (Overruling  Boggs  v.  The  State,  45  Ala.  30,  and  Lyman  c. 
The  State,  45  Ala.  72,  in  which  the  specified  grounds  of  challenge  were 
held  to  be  exclusive  of  all  others.  )—/6.  1. 

12.  (Organization  of  petit  jury ;  supplying  vacancies. — On  the  trial  of  misde- 
meanors, and  felonies  not  capital,  vacancies  in  the  petit  jury,  caused  by 
the  challenge  and  discharge  of  regular  jurors,  may  be  supplied,  at  the 
discretion  of  the  court,  either  by  calling  other  regular  jurors,  or  by  sum- 
moning talesmen;  and  the  exercise  of  this  discretion  is  not  revisableon 
error. — 76.  1. 

13.  Discharge  of  jury,  on  account  of  sickness  of  juror. — The  law  has  been  set- 
tled in  this  State,  ever  since  the  decision  in  the  case  of  X&l  v.  The 
State  (7  Porter,  188),  that  the  discharge  of  the  jury  in  a  criminal  case, 
after  the  commencement  of  the  trial,  on  account  of  the  sickness  of  one 
of  the  jurors,  cannot  be  pleaded  as  an  acquittal  on  a  subsequent  trinl 
iinder  the  same  indictment ;  and  although  the  court  is  now  authorized 
by  the  statute  (Rev.  Code,  §  4201),  in  such  case,  to  summon  another  ju- 
ror in  the  place  of  the  one  so  discharged,  and  commence  the  trial  anew, 
the  refusal  of  the  judge  to  exercise  this  power  does  not  amount  to  an 
acquittal,  nor  entitle  the  defendant  to  be  discharged  from  further  pros- 
ecution under  the  indictment.  In  such  cases,  the  accused  cannot  be 
said  to  have  been  placed  in  jeopardy,  within  the  meaning  of  the  consti- 
tutional provision,  contained  in  the  10th  section  of  the  1st  article,  which 
declares  that  no  one  shall  be  twice  "put  in  jeopardy "  for  the  same 
offense.— Mixon  v.  The  State,  129. 
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JUSTICE  OF  THE  PEACE. 

1.  Jurisdiction  to  impose  hard  labor,  on  non-payment  of  costs  in  criminal  cases. — 
A  justice  of  the  peace  has  no  jurisdiction,  in  a  criminal  case  tried  before 
him,  to  impose  a  sentence  to  hard  labor  or  imprisonment  on  account  of 
the  non-payment  of  the  costs,  that  power  being  conferred  by  the  statute 
(Rev.  Code,  §  4061)  only  on  the  County,  City,  and  Circuit  Courts. — J2c 
parte  McKivett,  236. 

LANDLORD  AND  TENANT. 

1.  Conveyance  of  crop  growing,  or  to  be  grown  in  future,  as  between  lessor  and 

lessee;  lease  and  mortgage,  contemporaneously  executed,  construed  as  one 
instrument.. — Where  lands  are  leased  for  a  term  of  years,  to  commence 
at  a  future  day,  and  the  lessee  at  the  same  time  executes  a  mortgage  to 
the  lessor,  conveying  the  crops  to  be  grown  each  year  as  security  for  the 
rent,  the  lease  and  mortgage  are  to  be  construed  together  as  parts  of  one 
and  the  same  instrument;  and  thus  construed,  they  operate  as  a  reserva- 
tion of  the  title  to  the  crops,  to  the  lessor  and  mortgagee,  until  the  rent 
is  paid.  — Booker  v.  Jones,  266. 

2.  When  rent  accrues. — In  the  absence  of  an  express  stipulation  to  the  con- 

trary, no  part  of  the  rent  reserved  by  a  lease  accrues  until  the  end  of  the 
term;  and  in  a  lease  for  three  years,  at  an  aggregate  rent  of  $1,500,  an 
express  stipulation  that  the  rent  is  payable  in  two  equal  installments,  at 
the  end  of  the  first  and  second  years,  excludes  an  annual  renting,  with 
all  its  incidents. — Campbell  v.  Hatchett,  548. 

3.  Rejormation  of  lease. — Where  a  written  lease,  for  the  term  of  three  years, 

recited  that  the  agreed  rent  was  $1,500  for  the  term,  payable  in  two 
equal  installments  of  $750  each,  at  the  end  of  the  first  and  second  years 
of  the  term ;  and  the  lessor  filed  a  bill  to  reform  it,  so  as  to  make  it 
show  that  the  agreed  rent  was  $500  for  each  year,  though  payable  as 
specified,  thereby  giving  him  a  landlord's  statutory  lien  and  remedy 
against  the  crop  for  each  year's  rent  (Rev.  Code,  §  2961);  held,  that  the 
supposed  legal  effect  of  the  change  in  the  contract  was  conclusive 
against  the  existence  of  the  alleged  mistake,  since  the  contract,  as  thus 
reformed,  would  be  inharmonious  and  inconsistent,  if  not  impossible 
of  legal  effect  and  operation. — Ib.  548. 

4.  Attachment  for  rent;  splitting  entire  cause  of  action, — If  a  lease  for  three 

years  reserves  an  annual  rent  of  $500,  but  stipulates  that  it  is  payable 
in  two  installments  of  $750  each,  at  the  end  of  the  first  and  second  years, 
the  lessor  can  not  maintain  a  statutory  attachment  on  the  crop  for  $500 
(Rev.  Code,  §  2961),  and  an  ordinary  common-law  action  for  the  residue 
of  one  of  the  installments,  since  this  would  be  splitting  up  an  entire, 
indivisible  cause  of  action. — Ib.  548. 

LARCENY.     See  CRIMINAL  LAW,  86-100. 
LEGACY  AND  DEVISE. 

1.  Parol  evidence  not  admissible  to  change  character  of  legacy. — When  a  general 

pecuniary  legacy  is  bequeathed  to  a  trustee,  with  specific  directions  as 
to  its  investment,  parol  evidence  is  not  admissible,  to  show  that  the  tes- 
tator verbally  instructed  or  authorized  the  trustee  to  receive  from  his 
executors,  in  lieu  of  the  money  bequeathed,  or  in  payment  of  the  lega- 
cy, the  promiasory  note  of  a  third  person,  given  to  the  testator  for 
money  loaned.  Such  evidence  would  vary  the  character  of  the  bequest, 
changing  it  from  a  general  pecuniary  legacy,  into  a  specific  bequest  of 
a  chose  in  action. — Fbscue  v.  Lyon,  440. 

2.  Payment  of  legacy  ;  authority  of  trustee  to  receive  stocks,  or  choses  in  action, 

in  lieu  of  money.— When  a  general  pecuniary  legacy  is  bequeathed  to  a 
trustee,  to  be  by  him  invested  in  safe  or  productive  stocks,  or  placed  at 
interest  on  good  security,  as  he  in  his  discretion  might  think  best,  the 
trustee  may,  in  the  exercise  of  his  discretion,  receive  from  the  execu- 
tors, in  payment  of  the  legacy,  stocks  or  choses  in  action  which  the  tes- 
tator himself  held  as  an  investment;  but  he  has  no  authority  to  receive 
real  or  personal  property,  which  could  only  be  converted  into  an  inter- 
est-bearing capital  by  a  sale. — Ib.  440. 
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3.  Interest  on  legacy  ;  when  payable,  and  liability  of  trustee  for. — On  a  general 
pecuniary  legacy,  interest  is  not  payable  until  the  lapse  of  eighteen 
months  from  the  grant  of  letters  testamentary;  yet,  if  the  trustee  of  the 
legacy  collects  from  the  executors  interest  from  the  testator's  death,  the 
over-payment  enures  to  the  trust  estate,  and  the  trustee  cannot  claim  it 
as  against  the  beneficiaries  ;  and  especially  is  this  the  case,  where  the 
executors  do  not  complain  of  the  over-payment,  and  where  any  com- 
plaint by  them  would  be  barred  by  the  statute  of  limitations. — Ib.  440. 

LIMITATIONS,  STATUTE  OF. 

1.  Statute  of  limitations  of  three  years  ;  how  pleaded. — A  plea  setting  up  tho 

statute  of  limitations  of  three  years,  but  not  averring  that  the  claim 
sued  on  is  an  open  account,  is  bad  on  demurrer;  but,  if  not  demurred 
to,  and  construed  on  error  as  if  well  pleaded,  the  appellate  court  cannot 
impute  error  to  a  ruling  of  the  primary  court,  holding  the  statute  no 
bar  to  the  claim  sued  on,  when  the  record  does  not  show  that  any  term 
of  the  contract  was  left  unsettled  by  the  parties.  —  Wright  v.  Preston,  570. 

2.  Absence  from  State,  in  computation  of  time  under  statute  of  limitations. — In 

the  computation  of  time  under  the  statute  of  limitations  (Rev.  Code, 
§  2908),  the  defendant's  absence  from  the  State,  before  the  completion 
of  the  statutory  bar,  is  to  be  deducted;  and  this  statutory  rule  applies 
to  a  summary  proceeding  against  the  wife's  statutory  separate  estate 
(Eev.  Code,  §  2377),  although  she  owned  the  property  soughtvto  be  con- 
demned before  and  during  her  absence. — Ib.  570. 

3.  litteby  prescription. — To  constitute  a  title  to  land  by  prescription,  or 

twenty  years'  continuous  possession  under  claim  of  title,  which  will 
raise  the  presumption  of  a  grant,  there  must  be  acts  of  exclusive  owner- 
ship, in  hostility  to  the  rights  of  all  other  persons;  the  exercise  of  rights 
in  common  with  the  public  generally,  as  in  the  case  of  a  public  street 
or  wharf,  is  not  sufficient. — Boulo  v.  N.  0.  Railroad  Co.  480. 

4.  Laches,  and  statute  of  limitations,  in  equity. — Long  acquiescence  on  the 

part  of  the  beneficiaries,  in  a  purchase  by  a  trustee  at  his  own  sale,  if 
unexplained,  is  a  waiver  of  the  right  to  impeach  it;  and  in  determining 
what  is  reasonable  diligence,  or  what  is  unreasonable  delay,  each  case 
must  necessarily  be  controlled  by  its  own  peculiar  circumstances. 
Where  the  beneficiaries  seek  to  enforce  a  constructive  trust  in  the  lands, 
claiming  the  benefit  of  a  re-sale  by  the  trustee  at  an  increased  price,  no 
actual  fraud  being  alleged,  they  must  file  their  bill  within  six  years  after 
the  re-sale,  that  being  the  statutory  bar  to  a  corresponding  legal  right 
and  remedy  (Eev.  Code,  §2901);  and  if  they  were  infants  when  the 
cause  of  action  in  their  favor  accrued  (Ib.  §  2910),  they  must  file  their 
bill  within  three  years  after  attaining  their  majority. — James  v.  James, 
525. 

6.  Same;  how  taken  advantage  of  in  equity. — Laches,  lapse  of  time,  unreason- 
able delay  or  acquiescence,  unlike  the  statute  of  limitations  at  law,  is 
available  as  a  defense  in  equity  without  being  specially  pleaded. — I  b. 
525. 

6.  Limitation  and  commencement  of  prosecution. — A  warrant  of  arrest,  issued 

and  returned  by  a  proper  officer,  is  the  commencement  of  a  criminal 
prosecution  (Eev.  Code,  §  3954)  within  the  meaning  of  the  statute  of 
limitations.—  Ross  v.  The  State,  177. 

7.  Limitation  of  prosecution  for  burglary. — A  criminal  prosecution   for  bur- 

glary must  be  commenced  (Eev.  Code,  §  3951)  within  three  years  next 
after  the  commission  of  the  offense;  consequently,  where  the  bill  of  ex- 
ceptions, purporting  to  set  out  all  the  evidence,  shows  that  the  only 
proof  of  the  time  when  the  offense  was  committed  fixed  it  more  than 
three  years  before  the  indictment  was  found,  and  the  record  does  not 
show  any  prior  commencement  of  the  prosecution,  a  charge  to  the  jury, 
which  authorizes  a  conviction  on  proof  that  tho  offense  was  committed 
"before  the  finding  of  the  indictment,"  is  erroneous. — Hurt  v.  The  State, 
214. 

8.  Act  reviving  county  claims,  barred  by  non-presentation ;  constitutionality  of. 
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The  constitution  of  1868  contained  no  provision,  which,  directly  or  by 
implication,  inhibited  the  passage  of  a  law  reviving  claims  against  a 
county,  which  had  become  barred  by  the  failure  to  present  them  within 
twelve  months  from  the  time  they  accrued  (Rev.  Code,  §  909),  and  allow- 
ing them  to  be  presented  within  a  specified  time . — Marengo  County  v. 
Coleman,  605. 

MARRIAGE. 

1.  Validity  of  infant's  marriage. — A  marriage,  contracted  by  an  infant  under 

the  age  of  consent — seventeen  if  a  male,  and  fourteen  if  a  female  (Rev. 
Code,  §  2333) — is  not  absolutely  void,  but  voidable  only  ;  and,  until  dis- 
affirmed, is  a  marriage  in  fact,  and  sufficient  to  support  a  prosecution 
for  bigamy  in  contracting  a  subsequent  marriage. — Beggs  v.  The  State, 
,  108  ;  Cooley  v.  The  Male,  162. 

2.  Proof  of  marriage  by  bill  for  divorce. — A  bill  in  equity  for  a  divorce,  not 

verified  by  the  oath  of  the  complainant,  is,  like  any  other  unsworn  bill, 
regarded  as  the  mere  suggestion  of  counsel  ;  and  is  not  competent  evi- 
dence against  the  complainant  therein,  in  a  subsequent  prosecution  for 
bigamy,  to  prove  his  marriage  with  tho  defendant  as  therein  alleged. — 
Cooley  v.  The  Stale,  162. 

3.  Proof  of  marriage  by  certified  transcript  of  license  and  return. — A  marriage 

license,  with  the  certificate  of  the  solemnization  of  the  marriage  under 
it,  is  a  record  of  the  Probate  Court,  which  the  judge  is  required  to  keep 
(Rev.  Code,  §  2340),  and  authorized  to  certify  ;  and  when  a  certified 
transcript  thereof  is  offered  in  evidence  in  any  court  of  this  State,  it  is 
not  necessary  that  the  judge's  certificate  should  be  under  his  official 
seal,  since  the  courts  take  judicial  notice  of  all  public  officers  who  are 
commissioned  by  the  governor,  and  are  bound  to  recognize  their  official 
acts.—^Be^s  v.  The  State,  108. 

4.  Proof  of  marriage  on  prosecution  for  adultery  — In  criminal  prosecutions 

for  adultery,  marriage  is  a  necessary  ingredient  of  the  ofiense,  and  must 
be  proved  ;  and  while  the  declarations  and  conduct  of  the  parties  living 
together,  holding  out  to  the  world  that  such  relation  exists  between 
them,  are  competent  evidence,  general  reputation  is  not. — Buchanan  v. 
The  State,  154. 

MORTGAGE. 

1.  Conveyance  of  crop  growing,  or  to  be  grown  in  future,  as  between  mortgagor 

and  mortgagee. — A  growing  crop,  however  immature  its  state,  was  the 
subject  of  sale  or  mortgage  at  common  law  :  aud  although  a  mortgage 
of  future  crops,  to  be  grown  on  rented  lauds,  of  which  the  mortgagor 
has  not  yet  acquired  possession  under  his  lease,  may  at  law  be  invalid, 
as  a  conveyance  of  things  not  in  existence,  unless  ratified  by  some  act 
on  the  part  of  the  mortgagor  after  their  acquisition  ;  yet  the  court  in- 
clines to  the  opinion  that,  in  equity,  it  would  attach  to  the  crops  as 
they  came  into  existence,  and  transfer  the  beneficial  interest  therein  as 
against  all  the  world,  except  a  bona  fide  purchaser  without  notice, — 
Booker  v.  Jones,  266. 

2.  Lease  and  mortgage,  contemporaneously  executed,  construed  as  one  instrument. 

Where  lands  are  leased  for  a  term  of  years,  to  commence  at  a  future 
day,  and  the  lessee  at  the  same  time  executes  a  mortgage  to  the  lessor, 
conveying  the  crops  to  be  grown  each  year  as  security  for  the  rent,  the 
lease  and  mortgage  are  to  be  construed  together  as  parts  of  one  and  the 
same  instrument ;  and  thus  construed,  they  operate  as  a  reservation  of 
the  title  to  the  lessor  and  mortgagee,  until  the  rent  is  paid. — Ib.  266. 

3.  Whether  contract  is  mortgage  or  executory  sale. — Where  a  purchaser  of 

lands,  being  unable  to  complete  his  payments,  borrows  money  for  that 
purpose  from  a  third  person,  to  whom  he  has  the  legal  title  conveyed  by 
his  vendor,  giving  his  notes  for  the  repayment  of  the  money,  and  taking 
a  bond  for  the  title  on  their  payment,  the  relation  between  the  parties 
is  not  that  of  mortgagee  and  mortgagor,  but  that  of  vendor  and  pur- 
chaser.— Micou  v,  Ashurst,  607. 
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4.  Loan  of  Confederate  States  bonds,  as  consideration. — A  mortgage  will  not  bo 

cancelled,  or  declared  void,  because  its  consideration  was  a  loan  of 
Confederate  States  bonds.  -  Ib.  607. 

5.  Mortgagee's  remedies. — After  the  condition  of  a  mortgage  is  broken,   the 

mortgagee  has  three  remedies,  and  may  pursue  any  one  or  all  of  them 
until  his  debt  is  satisfied:  (1)  he  may  bring  an  action  at  law  to  recover 
his  debt,  or  (2)  an  action  of  trespass  or  ejectment  for  the  mortgaged 
premises,  or  (3)  he  may  foreclose  in  equity;  and  a  court  of  equity  will 
not,  unless  some  special  reason  is  shown,  restrain  him  in  the  pursuit  of 
these  remedies  concurrently,  nor  compel  an  election  by  him. — Ib.  607. 

6.  When  equity  will  interfere  between  mortgagor  and  mortgagee. — A  court  of 

equity  will  not  entertain  a  bill,  the  sole  purpose  of  which  is  to  declare 
that  the  relation  of  mortgagor  and  mortgagee  exists  between  the  parties 
to  a  contract.  Whether  the  true  character  of  the  transaction  appears  on 
the  face  of  the  writings,  or  is  established  by  parol  evidence,  a  court  of 
equity  will  not  take  jurisdiction,  except  for  foreclosure  or  redemption, 
unless  cancellation  is  sought. — Ib.  607. 

7.  When  mortgagee  is  purchaser  for  a  valuable  consideration. — When  amort- 

gage  is  given  to  secure  the  payment  of  a  pre-existing  debt,  the  mort- 
gagee can  not  claim  protection  against  older  equities  as  a  bona  fide  pur- 
chaser tor  a  valuable  consideration. — Alexander  v.  Caldwell,  517. 

8.  Same.  — When  a  mortgage  is  given  to  secure  a  debt  presently  contracted  r 

or  contracted  on  the  faith  and  promise  that  it  should  be  given,  the  mort- 
gagee is  a  bona  fide  purchaser  for  valuable  consideration,  and,  as  such, 
is  entitled  to  protection  against  equities  of  which  he  had  no  notice. — 
Coleman  v.  Smith,  369. 

9.  Rents  of  mortgaged  property,  and  injunction  to  stay  waste  ;  rights  and  liabil- 

ities of  several  mortgagees  among  themselves. — As  against  the  mortgagor, 
either  the  first  or  a  subsequent  mortgagee  may  claim  the  rents  of  the 
mortgaged  property,  and  may  by  injunction  stay  the  commission  of 
waste;  consequently,  the  junior  mortgagee  cau  not  complain  of  the 
senior  mortgagee's  failure  to  exercise  these  rights,  nor  charge  him  with 
damages  on  account  of  such  failure. — Ib.  369. 

10.  Mortgage  of  wife 's  statutory  separate  estate ,  to  secure  husband's  debt. — If  the 

wife  joins  with  her  husband  in  the  execution  of  a  note,  given  for  his 
debt,  and  also  in  a  mortgage  to  secure  it,  on  property  which  he  has 
already  conveyed  to  a  trustee  to  secure  a  debt  due  to  her  statutory  sep- 
arate estate,  the  note  and  mortgage  are  mere  nullities  as  to  her,  and. 
can  not  operate  as  a  waiver  of  her  prior  rights  to  the  property. — Ib.  369. 

11.  Validity  of  mortgage  to  secure  existing  debt  — The  validity  of  a  mortgage, 
or  deed  of  trust,  given  to  secure  an  existing  debt,  is  not  affected  by  a 
fraudulent  intent  on  the  part  of  the  debtor,  in  which  the  creditor  and 
trustee  did  not  participate,  and  of  which  they  had  no  knowledge. — 
Ib.  369. 

12.  Validity  of  mortgage  for  indemnity  of  sureties  against  nominal  liability. — A 

mortgage,  executed  by  an  insolvent  debtor,  to  indemnify  the  sureties 
on  his  official  bond  as  executor  or  administrator  against  their  liability, 
is  without  consideration,  and  fraudulent  and  void  in  law  as  against 
creditors,  if,  at  the  time  of  its  execution,  their  liability  was  merely 
nominal,  and,  on  a  subsequent  final  settlement,  he  was  fonnd  not  to  be 
indebted  to  the  estate,  and  was  discharged. — Craicfonl  r.  Kirksey,  283. 

13.  Liability  of  mortgagee,  as  tntsteefor  creditors,  when  mortgage  is  held  construc- 

tively fraudulent. — When  a  mortgage  is  held  constructively  fraudulent  as 
against  creditors,  because  not  supported  by  a  consideration  deemed  val- 
uable in  law,  the  mortgagee  is  liable  to  the  creditors  as  a  trustee,  for  the 
mortgaged  property  or  its  proceeds,  from  the  time  when  service  of  the 
bill  is  perfected  on  him,  and  any  eubsequent  payments  made  by  him  are 
in  his  own  wrong  ;  but,  when  his  liability  to  creditors  is  first  asserted 
in  an  amended  bill,  the  amendment  will  not  be  allowed  to  relate  back 
to  the  filing  of  the  original  bill,  so  as  to  hold  him  liable  for  moneys  paid 
out  by  him  in  the  meantime  in  good  faith. — Ib.  283. 

14.  Power  of  sale  in  mortgage,  and  effect  of  sale  under  it. — A  power  of  sale,  con- 
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tained  in  a  mortgage,  is  a  power  coupled  with  an  interest,  is  irrevocable, 
appendant  to  the  land,  and  passes  by  an  assignment  of  the  mortgage 
and  secured  debt :  and  a  sale  under  the  power  by  the  assignee,  no  un- 
fairness or  oppression  being  averred,  cuts  off  the  equity  of  redemption. — 
McGuire  v.  Van  Felt,  345. 

15.  Assignment  of  mortgage  and  secured  debt;  substitution  of  new  note. — When  a 

mortgage  and  the  debt  secured  by  it  are  assigned,  the  acceptance  by  the 
assignee  of  a  new  note  from  the  debtor,  while  it  discharges  the  mort- 
gagee as  the  assignor  of  the  old  note,  in  the  absence  of  an  agreement  to 
the  contrary,  does  not  extinguish  the  debt,  nor  impair  the  mortgage  as 
security  for  it.  — Ib.  345. 

16.  Tender,  as  pre-requisite  to  bill  to  redeem. — In  a  bill  to  redeem,  filed  by  the 

mortgagor  or  his  assignee,  an  averment  of  a  tender  before  filing  the  bill 
is  only  material  as  affecting  the  question  of  costs,  and  is  not  essential  to 
the  equity  of  the  bill.  (Explaining  and  limiting  Daughdrill  v.  Sweeney, 
41  Ala.  310.)—  Ib.  345. 

17.  Sale  of  property  by  mortgagee,  under  legal  process,  for  mortgage  debt. — A 

mortgagee  cannot  deprive  the  mortgagor  of  hie  equity  of  redemption,  by 
selling  the  mortgaged  property  under  legal  process,  in  an  action  at  law 
founded  on  the  mortgage  debt.  If  the  property  is  land,  such  a  sale 
would  convey  no  title  to  the  purchaser;  and  if  personal  property,  it 
might,  perhaps,  convey  the  entire  interest  in  the  property,  freed  from 
the  mortgage. — Boswell  &  Woolley  v.  Carlisle,  Jones  &  Co.,  554. 
18.  Mortgage  of  homestead. — A  mortgage,  or  other  alienation  of  the  home- 
stead, by  the  husband  alone,  is  absolutely  void,  and  inoperative  for  any 
purpose;  but,  if  the  wife  joins  in  the  conveyance,  and  it  is  acknowledged 
by  her  and  her  husband  before  a  proper  officer,  who  certifies  the  fact  of 
such  acknowledgment,  in  the  form  prescribed  by  the  statute  for  other 
conveyances  (Rev.  Code,  §  1 548),  such  certificate  is,  in  the  absence  of 
all  statutory  provisions  on  the  subject,  sufficient  proof  of  "the  voluntary 
signature  and  assent  of  the  wife;"  and  it  can  only  be  impeached  by 
proof  of  fraud  or  imposition  practiced  towards  her — a  fraiidulent  combi- 
nation between  the  parties  interested  and  the  officer  taking  the  acknowl- 
edgment.— Mitter  v.  Marx,  322. 

19.  Same. — When  the  wife  joins  with  her  husband  in  a  mortgage  of  the  home- 

stead, and  the  certificate  of  acknowledgment  is  in  the  proper  form  (Eev. 
Code,  §  1548),  she  cannot  avoid  its  effect  by  simply  showing  that  she 
signed  it  reluctantly,  and  after  gr4at  hesitation;  especially  where  it  is 
not  shown  that  the  mortgagee  used  or  connived  at  the  employment  of 
any  influences  to  procure  her  signature.  If  there  was  no  coercion,  and 
no  false  or  fraudulent  representations  were  made  to  procure  her  signa- 
ture, her  act  is  in  law  "voluntary,"  notwithstanding  such  reluctance 
and  hesitation. — Colemanv.  Smith,  369. 

20,  Same  ;  foreclosure  after  husband's  death. — When  the  homestead  has  been 

aliened  by  the  owner  in  his  lifetime,  by  a  mortgage  duly  executed  and 
acknowledged  by  him  and  his  wife,  the  mortgage  may  be  foreclosed 
after  his  death,  notwithstanding  the  minority  of  his  children;  and  in 
the  event  of  such  foreclosure,  the  children  can  claim  no  part  of  the  pro- 
ceeds of  sale  until  the  mortgage  debt  is  paid. — Weber  v.  Short,  311. 

NEW  TRIAL. 

1.  Refusal  not  revisable. — The  granting  or  refusal  of  a  new  trial  is  matter  of 
discretion  with  the  primary  court,  and  its  action  is  not  revisable  on 
error  or  appeal. — Shelby  Iron  Company  v.  Cobb  &  Lewis,  636. 

NIGHT-WALKER.     See  CRIMINAL  LAW,  115,  116. 
NOTARY  PUBLIC. 

1.  Notarial  seal;  certificate  of  probate. — When  a  deed  is  acknowledged  or 
proved  before  a  notary  public  (Rev.  Code,  §  §  1083,  1090),  it  is  not  nec- 
essary that  his  certificate  of  acknowledgment  or  probate  should  be  un- 
der his  official  or  notarial  seal. — Harrison  v.  Simons,  510. 
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OVERRULED  CASES. 

1.  Barclay  and   Wife,  v.  Plant  &  Co.,  50  Ala.  509,   overruled  by-  Daniel  V 

Stewart,  278. 

2.  Sofjgs  v.  The  State,  45  Ala.  30,  overruled  by  Smith  v.  The  State,  1. 

3.  DaugMrill  v.  Sweeney,  41  Ala.  310,  overruled  by  McGuire  v.  VanPett,  345; 

and  Carlin  v.  Jones,  624. 

4.  Dunklin  v.  Rimball,  50  Ala.  251,  overruled  by  Giovanni  v.  First  National 

Sank,  305. 

5.  Giovanni  v.  First  National  Sank,  51  Ala.  177,  overruled  by  Giovanni  v. 

First  National  Sank,  305. 

6.  Howard  v.  Jones  &  Starke,  50  Ala.  67,  overruled  by  Giovanni  v.  First  Na- 

tional Sank,  305. 

7.  Lyrnan  v.  Ihe  Slate,  45  Ala.  72,  overruled  by  Smith  v.  The  State.  1. 

8.  Mellon  v.  Andrews,  45  Ala.  453,  overruled  by  MoCbnnaurjhy  v.  Saxter,  379. 

9.  Mwrell  v.  The  State,  44  Ala.  3G7,  overruled  by  Langham  v.  77<e  State,  114. 

10.  Norvett  v.  The  State,  50  Ala.  174,  overruled  by   II Booster  v.    The  State,  217. 

11.  Pizatta  v.  Campbell,  46  Ala.  35,  overruled  by  Weber  v.  Short,  311. 

12.  PuUiam,  Witts  &  Rankin  v.  Newbury's  Adm'r,  41  Ala.  168,  explained  and 

limited  by  Crawford  v.  Kirksey,  282. 

13.  Pay  v.  The  State,' 50  Ala.  112,  overruled  by  Porter  v.  The  State,  95. 

14.  Statis  v.  The  State,  28  Ala.  25,  overruled  by  Smith  v.  The  State,  1. 

15.  Stanky  &  Elliott  v.  The  State,  26  Ala.  26,  overruled  by  Smith  v.  The  Slate,  1 

PARTNERSHIP. 

1.  Claim  of  exemption  in  partnership  property. — Partners  can  not,  during  the 
existence  of  the  partnership,  claim  an  individual  exemption  in  partner- 
ship property,  when  taken  under  legal  process  for  partnership  debts. 
(Overruling  Howard  v.  Jones  &  Starke,  50  Ala.  67;  Dunklin  v.  Kimball, 
50  Ala.  251;  and  Giovanni  v.  First  National  Sank,  51  Ala.  177,  so  far  as 
it  follows  those  cases.) — Giovanni  v.  First  National  Sank,  305. 

PAYMENT. 

1.  Application  of  partial  pm/menf.— When  partial  payments  are  made  on  a 

debt  past  due  (Rev.  Code,  §  1830),  they  should  be  applied  first  to  the 
extinguishment  of  the  accrued  interest,  and  only  the  residue  be  applied 
to  the  principal. — Coleman  v.  Smith,  369. 

2.  Payment  to  executor,  in  Confederate  currency,  for  purcfiase-money  of  land. — 

Where  lands  were  sold  on  credit  in  July,  1861,  and  the  purchaser  paid 
the  several  notes,  as  they  fell  due  during  the  war,  to  the  vendor's  execu- 
tor, in  good  faith,  in  Confederate  currency,  the  debt  was  thereby  extin- 
guished; and  in  the  absence  of  fraud  or  collusion  between  the  purchaser 
and  the  executor,  the  persons  interested  in  the  vendor's  estate,  whether 
as  heirs,  devisees,  or  creditors,  can  not  assert  a  vendor's  lien  on  the 
land. — McQueen  v.  McQueen,  433. 

PLEADING  AND  PRACTICE. 

1.  Sufficiency  of  plea  in  bar,   negativing  fault  ami  negligence. — In  an  action 

against  a  common  carrier  for  the  non-delivery  ot  goods,  a  plea  in  bar, 
averring  that  the  steamboat,  on  which  the  goods  were  shipped,  "was 
accidentally  destroyed  by  fire,  without  the  fault  or  negligence  of  this  de- 
fendant," sufficiently  negatives  negligence  on  the  part  of  the  defendant's 
agents  and  servants.  —  Grey's  Executor  v.  Mobile  1r.  Company,  387. 

2.  Plea  of  tender.  — A  plea  of  tender  before  suit  brought,  accompanied  with 

the  payment  of  money  into  court,  must  include  interest  up  to  the  time' 
of  the  payment,  or  show  a  legal  reason  why  it  should  not  be  included. 
Chapman  v.  Lee's  Adm'r,  616. 

3.  Statute  of  limitations  of  three  years;  how  pleaded. — A  plea  setting  up  the 

statute  of  limitations  of  three  years,  but  not  averring  that  the  claim 
sued  on  is  an  open  account,  is  bad  on  demurrer;  but,  if  not  demurred 
to,  and  construed  on  error  as  if  well  pleaded,  the  appellate  court  cannot 
impute  error  to  a  ruling  of  the  primary  court,  holding  the  statute  no 
bar  to  the  claim  sued  on,  when  the  record  does  not  show  that  any  term 
of  the  contract  was  left  unsettled  by  the  parties. —  Wri<jht  v.  1'reston^  570. 
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POWERS.     See  EXECUTOKS  AND  ADMINISTRATOKS,  2,  3. 
PUBLIC  LANDS. 

1.  Ancient  French  claim  of  Nicholas  JBcwdm's  heirs  to  Mon  Louis  Island  — The 

cession  by  the  French  government  of  Louisiana,  in  1710-13,  to  Nicholas 
Bandin,  of  the  land  therein  described  as  "The  land  of  Grosse  Point,  to 
begin  at  and  run  along  the  course  of  Fowl  river,  till  it  reaches  the 
Oysters  (Oyster  Pass)  which  separate  Massacre  Island  from  the  main 
land,"  is  a  complete  grant,  conveying  to  the  said  Baudin  the  fee  simple 
to  the  entire  tract  of  land  now  known  as  Mon  Louis  Island;  is  protected, 
as  a  valid  and  complete  title,  by  the  third  article  of  the  treaty  of  1803 
between  the  United  States  and  France ;  and  having  been  recognized  and 
confirmed  by  act  ol  congress  in  1829,  as  recommended  in  the  report  of 
the  commissioners  (5  Amer.  State  Papers,  130),  though  with  a  reserva- 
tion in  favor  of  the  prior  conflicting  claims  of  other  persons,  is  superior 
to  the  claim  of  Henry  Francois,  to  whom,  as  an  actual  settler  prior  to 
1819,  a  portion  of  the  land  was  confirmed,  as  a  donation,  by  act  of  con- 
gress in  1822,  and  a  patent  issued  to  his  heirs  in  1870,  containing  a 
similar  reservation.  —  Irenier  v.  Stewart,  458. 

2.  Title  to  Fort  Charlotte  lots  in  Mobile. — The  lots  occupying  the  site  of  old 

Fort  Ch'arlotte  in  Mobile,  surveyed  and  sold  under  the  authority  of  an 
act  of  congress  approved  on  20th  April,  18 18,  as  shown  by  the  map  and 
plat  returned  to  the  general  land-office  by  the  surveyor-general,  though 
fronting  on  the  Mobile  river,  did  not  extend  to  the  river,  but  were  sep- 
arated from  it  by  a  narrow  strip  of  land;  and  neither  this  strip  of  land, 
nor  the  adjacent  land  in  frcnt,  since  reclaimed  from  the  water,  passed 
to  a  grantee  by  a  patent  from  the  United  States  for  the  lots. — Boulo  v. 
N.  0.  Railroad  Co.,  480. 

3.  Title  to  shore  on  tide-waters. — The  title  to  the  shore,   on  all  tide -water 

streams,  resides  in  the  State,  for  the  benefit  of  the  public ;  and  its  use  by 
the  public,  for  the  purposes  of  commerce,  is  not  only  permissible,  but 
in  accordance  with  the  trust  annexed  to  the  title. — Ib.  480. 

RECEIVERS.    See  CHANCERY,  14,  15. 

REDEMPTION  OF  REAL  ESTATE. 

1.  Tender,  as  pre-requisHe  to  bill  to  redeem. — In  a  bill  to  redeem,  filed  by  the 

mortgagor  or  his  assignee,  an  averment  of  a  tender  before  filing  the  bill 
is  only  material  as  affecting  the  question  of  costs,  and  is  not  essential  to 
the  equity  of  the  bill.  (Explaining  and  limiting  Daugltdrill  v.  Sweeney, 
41  Ala.  310.)— McGuire  v.  Van  Pelt,  345. 

2.  Same.  — In  the  averment  of  a  tender,  or  excuse  for  not  making  a  tender 

in  person,  the  court  holds  the  bill  in  this  case  sufficient,  under  the  rule 
declared  in  Spoor  v.  Phillips,  27  Ala.  193  ;  and  declares  Daurjhdrill  v. 
Sweeney,  41  Ala.  310,  which  held  that  the  tender  must  be  accompanied 
with  the  payment  of  the  money  into  court,  overruled  by  McGuire  v.  Von 
Pelt,  at  present  term.— Carlin  v.  Jones,  624. 

3.  Who  may  redeem  under  statute. — As  to  the  statutory  right  to  redeem  lands 

sold  under  a  power  in  a  mortgage  (Rev.  Code,  §§  2509-21;,  by  a  pur- 
chaser from  the  mortgagor  after  the  sale,  the  court  declined  to  consider 
the  question,  but  cited  several  cases  from  the  Tennessee  and  Massachu- 
setts Reports,  saying,  "These  decisions  place  a  liberal  construction  on 
statutes  which  allow  redemption  of  lands  sold  under  execution,  mort- 
gages," &c.—  Ib.  624. 

4.  Rents  and  profits;  taxes;  interest  on  money  tendered.—  If  the  mortgagor,  or 

his  assignee,  makes  a  proper  tender,  and  it  is  refused,  he  will  be  enti- 
tled to  recover  rents  from  the  time  of  the  tender  and  refusal,  although 
he  does  not  pay  the  money  into  court  on  the  filing  of  his  bill  ;  and  the 
defendants  will  be  allowed  a  credit  for  all  taxes  paid,  with  interest 
thereon,  while  the  complainant  will  be  charged  with  interest  on  the 
money  tendered.—  Ib.  624. 

5.  Parties  to  suit  for  redemption  ;  who   may  intervene. — A  subsequent  incum- 

brancer,  or  sub-purchaser  from  the  mortgagee,  whose  rights  accrue 
pending  a  suit  for  redemption  by  a  purchaser  from  the  mortgagor,  may 
intervene  by  petition,  and  be  made  a  party  to  the  suit. — Ib.  624. 
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RESISTING  PROCESS.     See  CRIMINAL  LAW,  122,  123. 

RETAILING  SPIRITUOUS  LIQUORS.     See  CBIMIXAL  LAW,  124,  140. 

REVISED  CODE. 

1.  §  1.  Meaning  of  signature. — Harrison  v.  Simons,  610. 

2.  §§  28-9.  Apportionment  of  county  debt.— Chambers  County  v.  Lee  County, 

534. 

3.  §  909.  Presentment  of  claims  against  county.— Chnmlx>rs  County  v.  Lee 

County,  534 ;  Marengo  County  v.  Coleman,  605. 

4.  §§  1083,  1090.  Official  acts  of  notary  public. — Harrison  v.  Simons,  510. 

5.  §§  1535,  J544,  1549-50.  Execution  and  attestation  of  conveyances. — Har- 

rison v.  Simons,  510. 

6.  §  1548.  Certificate  of  probate  of  deed.—  MMer  v.  Marx,  322  ;  Ookman  v. 

Smith,  368. 

7.  §  1609.  Execution  of  power  of  sale  by  surviving  or  sole  acting  executor. 

Tarver  v.  Haines,  503. 

8.  §  1830.  Application  of  partial  payments. — Coleman  v.  Smith,  369. 

9.  §§  1858-60.  Advances  to  make  crops. — BosweU  &    Woolley  v.  Carlisle, 

Jones  &  Co.,  554. 

10.  §  1862.  Statute  of  frauds,  requiring  contracts  to  bo  in  writing. — Hivjhes 
v.  Hatchett  <&  Trimble,  539  ;  Boswell  &  Woolley  v.  Carlisle, 
Jones  &  Co.,  554. 

1867.  General  assignment  for  creditors. — Crawford  v.  Kirksey,  282. 
1898.  Advancements  to  children. — Coleman  v.  SmiUi,  369. 
2061.  Exemptions  in  favor  of  decedent's  family. — MiRer  v.  Marx,  322. 
§§  2367,  2397.  Custody  of  children  on  divorce  or  separation. — Anony- 
mous, 428. 

15.  §  2374.  Contracts  between  husband  and  wife  relating  to  her  separate  es- 

tate.— Coleman  v.  Smith,  369. 

16.  §§  2376-7.  Liability  of  wile's  separate  estate  for  necessaries. — Janney  v. 

Buett  and  Wife,  408 ;    Wright  v.  Preston,  570  ;  Bender  and 
Wife  v.  Meyer  &  Co.,  578. 

17.  §2333.    Infant's  marriage.—  Beggs  v.    The  Stale,   108;    Cooley  v.    The 

State,  162. 

18.  §  2426.     Guardian's  duty  in  lending  out  money. — Lee  v.  Lee,  590. 

19.  §§  2509-21.     Redemption  of  real  estate.— Carlin  v.  Jones,  624. 

20.  §2687.  When  officer  may  justify  under  process.  —Murphy  v.  Ihe  State,  252. 

21.  $  2698.  Proof  of  private  statute.— Pern/  v.  N.  0.  Railroad  Co.,  413. 

22.  $  2756.  Charges  requested. — Jacobson  v.  Ihe  State,  151. 

23.  §§  2901,  2908.  Statute  of  limitations.— James  v.  James,  525. 

24.  §2961.  Attachment  for  rent.— Campbell  v.  Ilatchett,  548. 

25.  §  3148.  Submission  of  pending  cause  to  arbitration. — SheV>y  Iron  Compa- 

ny v.  Cobb  &  Lewis,  636. 

26.  §  3350.  General  demurrer.—  McGuirev.  Van  Pelt,  344. 

27.  §§  3479-80.  Execution  on  decree  of  foreclosure.— Hughes  v.  Hatchett  & 

Irimble,  539. 

28.  §§  3489-90.  Special  supersedeas  bond.— Hughes  r.  Hatchet!  <fc  Irimble,  539. 

29.  §3500.   Damages  on  affirmance.—  Wright  v.  Prestox.  570;  ( raicford  v. 

Kirksey,  282 ;  Hughe*  v.  llatcheU  &  Trimble,  539. 

§  3539  G.  Exemptions  in  favor  of  decedent's  family. —Miller  v.  Marx,  322. 
§  3555.  Carrying  concealed  weapons. — Stnwd  v.  The  State,  77. 
"  3580.  Resisting  execution  of  process.— Murphy  v.  The  State,  252. 

3593.  Extortion.— Collier  v.  The  State,  125. 
,  3598.  Living  in  adultery.— Buchanan  v.  Tiie  State,  154. 
„'  3599.  Bigamy.—  Beggs  v.  The  State,  108;  Cooley  v.  The  State,  162. 
§3618.  Retailing  spirituous  liquors  without  license.—  Smitli  v.  The  State, 
1 ;  Raisler  v.  The  State,  64 ;  Lawson  v.  The  State.  118. 

37.  §3619.  Selling  liquor  to  minor.—  Weed  v.  The  State,  13;  Adler  v.  The 

State,  16. 

38.  §  3620.  Playing  cards,  &c.  in  public  place.— Wetmore  v.  The  SUtft,  198. 

39.  §  3622.  Betting  at  cards.—  Jacobsan  v.    The  State,  151  ;  Mitchell  v.  The 

Stale,  160. 
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40.  §  3625.  Gaming    on    premises    of   licensed   retailer. — Campbell    v.    The 

State,  89. 

41.  §§3635-6.  Forgery.— Gooden  v.  The  Slate,  178. 

42.  §  §  3661-2.  Eape,  and  carnal  knowledge  of  female  under  ten  years  of  age. 

Vasser  v.  The  State,  264. 

43.  §  3687.  Maltreatment  of  county  convict.— Sanders :  v.  The  State,  42,  183. 

44.  §  3691.  Enticing  or  employing  servant  under  written  contract  with  an- 

other.— Langham  v.  The  State,  114. 

45.  §3695.  Burglary.— Brown  v.    The  State,  123;  Matthews  v.    The  State,  65; 

Pondv.  The  State,  196;  Rowland  v.    The  State,  210;  Hurtv. 
The  State,  214. 

46.  §  3705.  Removing  mortgaged  property. — Nixon  u.  The  State,  120. 

47.  §  3706.  Grand  larceny.—  Bunt  v.  The  State,  138;  Siottenwerk  v.   The  State, 

142;  Watson  v.  The  State,  150. 

48.  §  3707.  Larceny  from  house.—  Smith  v.  The  State,  59. 

49.  §3714.  Obtaining  money,  &c.,  by  false  pretense. — Colly  v.  The  State,  85. 

50.  §  3760.  Hard  labor  on  non-payment  of  costs. — Burch  v.  The  State,  136; 

Williams  v.  The  State,  166;  Esparto  McKivett,  236. 

51.  §3948.  Carrying  stolen  property  into  another  county ;  local  jurisdiction. 

Smith  v.  The  State,  59. 

52.  §  §  3951,  3954.  Limitation  of  prosecution.— .Boss  v.  The  Slate,  177;  Hurt 

v.  The  State,  214. 

53.  §  3932.  Warrant  of  arrest.— Murphy  v.  The  State,  252. 

54.  §4061.  Hard  labor  on  non-payment  of  costs. — Ex  parte  McKivett,  236; 

Williams  v.  The  State,  166;  Coleman  v.  The  State,  173. 

55.  §4087.  Objection  to  grand  jury. — Sanders  v.  The  State,  183. 

56.  §4111.  Caption  of  indictment. — Harrison  v.  The  State,  239;  Banner  v.  The 

State.  242. 

57.  §  4112.  Sufficiency  of  indictment  in  description  of  offense. — Sanders  v. 

The  State,  183;  Carter  r.  The  State,  181;  Pond  v.  The  State,  196; 
Matthews  v.  The  State,  65;  Hurt  v.  The  State,  214;  Rowland  v. 
The  State,  210;  Watson  v.  T he  State,  150;  Stollenwerk  v.  The 
State,  142;  Gregg  v.  The  State,  116. 

58.  §  4113.  Averment  of  defendant's  name  in  indictment. — Lee  v.  The  State, 

259. 

59.  §  4123.  Alternative  averments  in  indictment. — Nixon  v.    The  State,    120; 

Raisler  v.  The  State,  64  ;  Murphy  v.  The  State,  252  ;  Adler  v. 
The  Slate,  16. 

60.  §4125.  Joinder  of  offenses  in  indictment. —  Wooster  v.    The  Stale,   217; 

Adams  v.  The  State,  143. 

61.  §  4143.  Amendment  of  indictment.—  .Ross  v.  The  State,  177. 

62.  §  4146.  New  indictment.— Mclnlyre  v.  The  State,  167. 

63.  §§4171,4173.  Special  jury  in  capital  case.—  Floyd  v.  The  Stale,  61;  Gray 

v.  The  State,  86;  Lee  v.  The  State,  259. 

64.  §  4180.  Challenge  of  juror  for  cause. — Smith  v.  The  State,  1. 

65.  §  5187.  Objection  to  indictment  on  account  of  defects  in  grand  jury. — 

Sanders  v.  The  State,  183. 

66.  §  4199.  Conviction  of  less  offense  than  charged. — Sanders  v.  The  State,  42; 

Gregg, v.  The  State,  116. 

67.  §  4201.  Discharge  of  jury  on  account  of  sickness  of  juror.—  Mfaon  v.   The 

State,  129. 

68.  §§  4209-11.  Certified    transcript    on    change  of   venue.—  Childs  v.    The 

State,  25. 

69.  §  4242.  Application  for  bail,  on  bill  of  exceptions. — EC  parte  Weaver,  250; 

Ex  parte  Atten,  258. 

70.  §  4258.  Judgment  against  bail.— Cain  v.  The  Stale,  170. 

71.  §  4305.  Suspension  of  judgment  on  bond  for  appeal. — Williams  v.    The 

Slate,  71. 

72.  §§  4314-16.  Judgment  on  appeal.—  Burch  v.  The  State,  136. 

SCIEE  FACIAS.     See  BAIL. 
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SHERIFFS. 

1.   Compensation  for  feediny  prisoners. — Under  the  act  "in  relation  to  feed- 
ing prisoners  in  jail,'' approved  February  9,   1877  (Sen*.  Acts  1876-7, 
p.  05),  which  reduces  the  compensation  of  sheriffs  for  feudiii'.,'  prisom-rs 
in  jail,  from  forty  to  thirty  cents  per  day,  while  the  proviso  decl 
"that  the  provisions  of  this  act  shall  not  apply  to  any  sheriff  in  oflfi  • 
the  time  of  the  adoption  of  the  constitution  now  in  force,  but  shall  bo 
of  force  after  the  ejqnration  of  the  terms  of  sw.k  sheriffs-"  a  sheriff  who  has 
been  appointed  since  the  passage  of  the  act,  to  fill  the  unexpired  term 
of  one  who  was  in  office  at  the  time  of  its  passage,  can  not  claim  the 
benefit  of  the  proviso.— .Ee  parte  Mason,  262.    • 

STATUTES. 

1.  Rule  of  construction.— Contemporary  construction,  and  official  usage  for 

a  long  period  of  time,  by  the  persons  charged  with  the  administration 
of  the  law,  are  among  the  legitimate  aids  in  the  interpretation  of  stat- 
utes.— Wetmore  v.  The  State,  198. 

2.  Proof  of  railroad  charter. — The  charter  of  an  incorporated  railroad  com- 

pany is  a  private  statute,  of  which  the  courts  can  not  take  judicial  no- 
tice ;  and  in  the  Chancery  Court  it  must  be  pleaded  as  well  as  proved, 
although  the  statute  (Rev.  Code,  §  2698)  dispenses  with  the  necessity  of 
pleading  it  specially  in  the  courts  of  law. — Perry  v.  N.  0.  Railroad 
Cb.,414. 

3.  Repeal  of  statute  ;  effect  on  existing  causes  of  action. — When  a  statute  pro- 

hibits an  act  under  a  penalty,  and  a  violation  of  its  provisions  is  such  an 
act  of  negligence  as,  on  common-law  principles,  subjects  the  offender  to 
a  civil  action  for  damages  on  account  of  a  loss  or  injury  thereby  proxi- 
mately  caused,  the  repeal  of  the  statute  does  not  take  away  or  impair  a 
right  of  action  which  has  already  accrued  by  reason  of  such  negligence. 
Grey's  Executor  v.  Mobile  Tr.  Company,  387. 

SUPERSEDEAS.     See  BONDS. 

TENANTS  IN  COMMON. 

1.  When  action  lies  between  tenants  in  common  ;  adverse  possession  and  ouster. 
In  ejectment,  or  a  statutory  real  action  in  the  nature  of  an  ejectment, 
between  two  tenants  in  common,  if  the  defendant  pleuds  not  guilty,  and 
makes  a  claim  for  valuable  improvements  under  a  suggestion  of  adverse 
possession  (Rev.  Code,  §§  2602,  2614),  and  claims  under  deeds  which 
purport  to  convey  the  entire  interest  in  the  premises  to  his  vendor  and 
himself — these  facts  are  sufficient  evidence  of  an  ouster,  and  dispense 
with  the  necessity  of  proving  a  demand  and  refusal  before  suit  brought* 
Philpot  v.  Bingham,  435. 

10.  Homestead  exemption  in  lands  held  by. — The  right  of  homestead  ex- 
emption, as  secured  by  the  constitution,  attaches  to  lands  owned  and 
occupied  by  tenants  in  common  ;  and  where  two  tenants  in  common, 
owning  a  tract  of  land  on  which  there  is  but  one  dwelling-house,  and 
occupying  it  as  their  homestead,  convey  it  by  deed  of  trust  for  the  ben- 
efit of  their  creditors,  their  wives  properly  joining  in  the  conveyance, 
the  entire  homestead  right,  to  the  extent  of  eighty  acres,  including  the 
dwelling-house,  passes  by  the  conveyance,  as  against  a  purchaser  under 
a  prior  mortgage  of  the  entire  tract,  in  which  the  wives  did  not  join 
(BmcKELL,  C.  J.,  dissenting). — McGuire  v.  Van  Pelt,  344. 

TENDER. 

1.  In  bill  to  redeem. — In  a  bill  to  redeem,  filed  by  tho  mortgagor  or  his  as- 

signee, an  averment  of  a  tender  before  filing  the  bill  is  only  material  as 
affecting  the  question  of  costs,  a«d  is  not  essential  to  the  equity  of  the 
bill.  (Explaining  and  limiting  Daugkdrill  r.  Sweeney,  41  Ala.  310.) 
McGuire  v.  Van  Pelt,  345. 

2.  Same.  —In  the  averment  of  a  tender,  or  excuse  for  not  making  a  tender  in 

person,  the  court  holds  the  bill  in  this  case  sufficient,  under  the  rule  de- 
clared in  Spoor  v.  Phillips,  27  Ala.  193;  and  declares  Dawjhdrill  i: 
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Sweeney,  41  Ala.  310,  which  held  that  the  tender  must  be  accompanied 
with  the  payment  of  the  money  into  court,  overruled  by  McGuire  v. 
Van  Pell,  at  present  term.  — Cartm  v.  Jones,  624. 

3.  Plea  of  tender.  —  A  plea  of  tender  before  suit  brought,  accompanied  with 
the  payment  of  money  into  court,  must  include  interest  up  to  the  time 
of  the  payment,  or  show  a  legal  reason  why  it  should  not  be  included. 
Chapman  v.  Lee's  Adm'r,  616. 

TIDE  WATERS. 

1.  1  itle  to  shore  on  tide  waters. — The  title  to  the  shore,  on  all  tide-water 
streams,  resides  in  the  State,  for  the  benefit  of  the  public ;  and  its  use 
by  the  public,  for  the  purposes  of  commerce,  is  not  only  permissible,  but 
in  accordance  with  the  trust  annexed  to  the  title.  — Boulo  v.  Neiv  Orleans 
Railroad  Cb.,480. 

TKESPASS.     See  CHANCERY,  27. 

TRIAL  OF  THE  RIGHT  OF  PROPERTY. 

1.  What  title  will  support  claim  suit. — An  instrument  creating  a  statutory  lien 

for  advances  to  make  a  crop  does  not  confer  on  the  person  making  the 
advances  such  title  to  the  crops  as  will  enable  him  to  maintain  a  statu- 
tory action  for  a  trial  of  the  right  of  property  therein;  but,  if  it  also 
contains  apt  words  to  make  it  operative  as  a  mortgage,  it  will  be  suffi- 
cient.— Boswell  &  Woolley  v.  Carlisle,  Jones  &  Co.,  f>54. 

2.  What  evidence  is  within  issue. — On  a  trial  of  the  right  of  property,  be- 

tween a  plaintiff  in  attachment  and  a  third  person  as  claimant,  the  latter 
cannot,  ordinarily,  controvert  the  plaintiff's  debt  against  the  defendant, 
nor  can  the  plaintiff  prove  title  in  himself  to  the  property  levied  on; 
but,  where  the  plaintiff  is  seeking  by  attachment  to  enforce  his  statutory 
lien  for  advances  to  make  a  crop  (Rev.  Code,  §  1858-60),  and  the  claim- 
ant shows  title  in  himself,  by  mortgage  from  the  defendant,  prior  to  the 
levy  of  the  attachment,  the  plaintiff  may,  in  rebuttal,  introduce  the  in- 
strument creating  his  lien  for  advances  antecedent  to  the  date  of  the 
claimant's  mortgage. — Ib.  554. 

TROVER. 

1.  When  action  lies. — To  support  an  action  ot  trover,  the  right  of  property, 

general  or  special,  and  possession,  or  an  immediate  right  of  possession, 
must  concur  in  the  plaintiff  at  the  time  of  the  conversion;  and  to  con- 
stitute a  conversion,  there  must  be  a  wrongful  taking,  or  a  wrongiul  de- 
tention, or  an  illegal  assumption  of  ownership,  or  an  illegal  user,  or 
misuser.—  Booker  v.  Jones,  -266. 

2.  Same.— Where  lands  are  leased  lor  a  term  of  years,  and  a  mortgage  is  con- 

temporaneously taken  of  the  crops  to  be  grown  each  year,  as  security 
for  the  rent;  but  the  mortgage"  contains  a  stipulation,  that  tfte  lessee  and 
mortgagor  shall,  on  or  before  the  31st  day  of  December  in  each  yenr,  ship 
the  crops  for  sale  to  some  factor  of  his  own  selection  in  Mobile,  and  that 
the  rent  shall  be  paid  out  of  the  proceeds  of  sale;  if  the  lessee  does  not 
ship  the  cotton  by  the  specified  day,  the  lessor's  title  would  draw  to  it 
the  possession,  and  he  might  maintain  trover  for  any  subsequent  ship- 
ment and  sale;  but,  if  the  crops  are  shipped  by  the  lessee  before  the 
specified  day,  and  aro  sold  by  the  factor  without  notice  of  the  lessor's 
claim,  the  lessor  cannot  maintain  trover  against  either  the  lessee  or  the 
factor.—  Ib.  266. 

TRUSTS,  AND  TRUSTEES. 

J .  Payment  of  legacy;  authority  of  trustee  to  receive  stocks,  or  choses  in  action,  in 
lieu  of  money. — When  a  general  pecuniary  legacy  is  bequeathed  to  a 
trustee,  to  be  by  him  invested  in  safe  or  productive  stocks,  or  phxced  at 
interest  on  good  ^security,  as  he  in  his  discretion  might  think  best,  the 
trustee  may,  in  the  exercise  of  his  discretion,  receive  from  the  execu 
tors,  in  payment  of  the  legacy,  stocks  or  chpses  in  action  which  the  tes. 
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tator  himself  held  as  an  investment;  but  he  has  no  authority  to  receive 
rc-iil  or  personal  property,  which  could  only  be  converted  into  an  inter- 
est-bearing capital  by  a  sale. — Foscue  ».  Li/on,  410. 

2.  Prudence  of  testament' try  truntw  in  m'i!.-ing  investment. — In  determining  the 

prudence  of  a  testamentary's  trustee's  conduct,  where  the  duty  of  making 
mi  investment  of  the  trust  funds  was  imperative,  the  fact  that  he 
merely  continued  an  investment  made  by  the  testator  himself  is  a  mate- 
rial circumstance  in  his  favor. — Ib.  440. 

3.  Conversion  of  interest  into  principal  by  trustee. — If  a  testamentary  trustee,  in 

the  exercise  of  the  discretion  with  which  he  is  clothed,  receives  from 
the  executors,  in  payment  of  a  pecuniary  legacy,  which  he  is  required 
to  invest,  the  promissory  notes  of  third  persons  given  to  the  testator  for 
money  loaned,  the  principal  of  which  does  not  equal  the  amount  of  the 
legacy,  it  is  his  duty  to  convert  into  principal  so  much  of  the  accrued 
interest,  when  collected,  as  will  make  up  the  deficiency. — Ib.  44.0. 

4.  Trustee's  liability  for  money  collected  in  Confederate  treasury-notes. — Repeated 

decisions  of  this  court  have  settled  tbe  principle,  that  a  trustee  ig  not 
responsible  for  money  collected  by  him,  during  the  late  war,  in  Confed- 
erate treasury-notes,  which  perished  on  his  hands,  without  fault  on  his 
part,  when  the  war  terminated. — Ib.  440. 

5.  Trustee's  liability  for  failure  to  collect  money  during  late  war. — A  trustee  is 

not  personally  responsible  for  losses  resulting  from  his  mere  failure  to 
make  collections  duping  the  late  war,  since  delays  in  milking  collections 
during  that  time  were  unavoidable  ;  compulsory  collections  being  sus- 
pended, and  no  collections  being  practicable  except  in  Confederate  cur- 
rency. — Ib. 

6.  Loan  of  trust  funds  on  mortgage  of  real  estate.— A.  trustee  may  properly  loan 

money  in  his  hands,  which  he  is  required  to  invest,  on  mortgages  of 
real  estate ;  and  ordinarily,  if  the  money  advanced  does  not  exceed  two- 
thirds  of  the  value  of  the  mortgaged  property,  it  is  considered  a  pru- 
dent transaction,  and  the  trustee  is  not  held  responsible  for  any  subse  - 
quent  deterioration  of  the  property. — Ib.  440. 

7.  Purchase  of  kinds  with  trust  funds  by  trustee.  —Although  a  trustee  has  no 

authority,  unless  expressly  conferred  by  the  instrument  creating  the 
trust,  to  change  the  character  of  the  trust  estate,  by  purchasing  lauds 
with  the  trust  funds  in  his  hands;  yet,  he  may  take  lands  from  a  debtor, 
at  a  fair  price,  when  necessary  to  prevent  a  los*  of  part  of  the  trust 
funds,  which  he  has  loaned  out  in  the  legitimate  exercise  of  his  discre- 
tion; and  the  lands  so  purchased  become  a  part  of  the  trust  estate  in 
his  hands.— Ib.  440. 

8.  Same ;  liability  of  trustee  for  failure  to  sell.     Having  made  such  a  purchase 

of  lands,  the  trustee  is  not  responsible  for  any  subsequent  deterioration 
in  their  value,  because  of  his  failure  and  refusal  to  re-sell,  a  few  days 
after  his  purchase,  when  offered  by  p.  solvent  purchaser  the  price  which 
he  had  paid.  The  rights  of  the  beneficiaries  having  then  attached,  he 
could  not  sell  without  an  order  of  court.—  -lb.  440. 

9.  Over-payments  by  trustee,  to  tenant  for  life ;  right  of  retainer  and  reimburse- 

ment.— If  the  trustee,  in  paying  the  annual  interest  to  the  tenant  for  life, 
advances  more  than  is  justly  due,  it  is  the  duty  of  the  life-tenant  to 
protect  him  against  loss  on  that  account,  nnd  the  trustee  may  retain  out 
of  the  interest  subsequently  accruing  to  the  life-tenant  until  he  is  reim- 
bursed; and  if  the  trustee  has  resigned,  and  the  trust  estate  is  in  the 
hands  of  a  receiver  appointed  by  the  court  pending  the  settlement  of 
the  trust,  the  court  may  direct  the  receiver  to  apply  the  accruing  inter- 
est to  the  indemnity  of  the  trustee. — lb.  44U. 

10.  Lien  of  trustee,  for  rrimburtiemeiit,  <>n  binds  purchased  tcith  nvcr-pa>fmen1. — 

If  the  tenant  for  life  has  received  from  tlio  trustee  more  tlmn  th<>  amount 
justly  belonging  to  him  as  annual  interest,  and  1ms  invested  th-.'  inom-ys 
so  received  in  the  purchase  o(  kinds,  tho  trustee  has  no  lieu  on  the  lands 
for  his  reimbursement,  and  ro  equity  to  subji-ot  (hem  to  his  indemnity 
in  the  suit  for  the  settlement  of  the  trust.—  lb.  440. 

11.  Liability  of  mortgagee,  as  trustee  for  creditors,  irhen  mortgage  is  held  construe- 
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tively  fraudulent. — When  a  mortgage  is  held  constructively  fraudulent  aa 
against  creditors,  because  not  supported  by  a  consideration  deemed  val- 
uable in  law,  the  mortgagee  is  liable  to  the  creditors  as  a  trustee,  for  the 
mortgaged  property  or  its  proceeds,  from  the  time  when  service  of  the 
bill  is  perfected  on  him,  and  any  subsequent  payments  made  by  him  are 
in  his  own  wrong  ;  but,  when  his  liability  to  creditors  is  first  asserted 
iu  an  amended  bill,  the  amendment  will  not  be  allowed  to  relate  back 
to  the  filing  of  the  original  bill,  so  as  to  hold  him  liable  for  moneys  paid 
out  by  him  in  the  meantime  in  good  faith. — Q-awford  v.  Eirksey,  282. 

12.  Conversion  of  testamentary  trust  funds  into  land ;  jurisdiction  of  equity,  and 

how  exercised. — Whether  a  court  of  equity  can,  under  any  circumstances, 
authorize  the  conversion  of  a  testamentary  trust  fund,  by  purchasing  a 
homestead  for  the  life-tenant  and  his  children,  at  their  instance,  when, 
by  the  terms  of  the  bequest,  the  interest  only  is  to  be  paid  annually  to 
him  during  his  life,  and  then  to  his  surviving  wife  tor  life,  with  remain- 
der to  his  children,  if  any,  and  remainder  over  in  default  of  children,  is 
left  an  open  question.  If  the  court  has  such  power,  it  can  only  be  ex- 
ercised upon  the  clearest  allegations  and  proof  that  the  interests  of  the 
remainder-men  will  not  be  prejudiced  by  the  change  ;  and  the  title  of 
the  property,  its  value,  and  the  terms  of  the  purchase,  after  being  ascer- 
tained by  the  register  under  a  reference,  must  be  approved  by  the  court. 
Crawford  v.  Ureswell,  497. 

13.  Trust  estates,  and  trustees  ;  jurisdiction  of  equity  over  ;  decree  outside  of  plead- 

ings and  proof.— Whatever  power  a  court  of  equity  may  have  over  the 
estates  of  infants  who  have  become  wards  of  the  court,  and  over  trust 
estates  which  are  being  administered  by  the  court,  it  has  no  power,  ex 
mero  motu,  on  a  bill  filed  to  authorize  the  purchase  of  a  homestead  for 
the  beneficiaries  with  moneys  belonging  to  a  testamentary  trust  fund, 
to  require  the  testamentary  trustee  to  give  bond  for  the  fund,  or  to  pay 
it  into  court,  nor  to  order  his  removal  in  default  of  such  bond  or  pay- 
ment, when  the  bill  makes  no  charges  against  him,  and  there  is  no 
proof  of  any  misconduct  on  his  part. — Ib.  497. 

14.  Guardian's  contract  for  board  and  education  of  ward ;  not  chargeable  on  in- 

fant's lands. — The  board  and  education  of  minors,  under  a  contract 
made  by  their  guardian,  who  was  also  administrator  of  their  deceased 
father,  cannot  be  charged  on  their  real  estate,  under  a  bill  filed  by  the 
creditor,  because  the  guardian  has  wasted  all  their  personal  estate,  and 
he  and  his  sureties  are  insolvent. — St.  Joseph's  Academy  v.  Augustini  & 
Wife,  493. 

15.  Purchase  by  trustee  at  his  own  sale. — A  purchase  of  lands  by  a  trus- 

tee at  his  own  sale,  or  by  an  administrator  when  he  is  not  interested  in 
the  estate,  is  voidable  at  the  option  of  the  beneficiaries,  seasonably 
expressed,  although  he  acted  with  fairness,  and  made  no  profit;  or  they 
may  treat  the  purchase  as  made  for  their  benefit,  and  claim  any  profit 
accruing  on  a  subsequent  re-sale. — James  v.  James,  525. 

16.  Same. — It  may  be  that,  when  an  administrator  has  made  an  actual  sale  to 

a  third  person,  in  good  faith,  at  an  adequate  price,  and  without  collu- 
sion, and  the  sale  has  been  completed  and  confirmed,  leaving  no  duty 
resting  on  him  inconsistent  with  his  individual  interest  as  a  purchaser, 
he  may  purchase  from  his  vendee,  and  hold  the  lands  freed  from  any 
constructive  trust  in  favor  of  the  beneficiaries ;  but,  where  the  vendee  is 
his  near  relation,  and  only  a  short  time  intervenes  between  the  sale  and 
re-purchase,  he  must  repel  the  presumption  of  indirection  and  evasion, 
arising  from  these  facts,  by  clear  and  convincing  evidence;  and  if  he 
reports  himself  to  the  court  as  the  purchaser  at  his  own  sale,  and  pro- 
cures a  confirmation  of  the  sale,  and  a  conveyance  to  himself,  he  can  not 
be  heard  to  say,  when  the  beneficiaries  afterwards  seek  to  enforce  a  trust 
on  the  lands  in  their  favor,  that  another  person  was  in  fact  the  purchaser 
at  his  sale,  and  afterwards  sold  and  conveyed  to  him. — Ib.  525. 

17.  Same ;  what  delay  bars  equitable  relief.  — Long  acquiescence  on  the  part  of 

the  beneficiaries,  in  a  purchase  by  a  trustee  at  his  own  sale,  if  unex- 
plained, is  a  waiver  of  the  right  to  impeach  it;  and  in  determining  what 
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is  reasonable  diligence,  or  what  is  unreasonable  delay,  each  case  must 
necessarily  be  controlled  by  its  own  peculiar  circumstances.  Where  the 
beneficiaries  seek  to  enforce  a  constructive  trust  in  the  lands,  claiming 
the  benefit  of  a  re-sale  by  the  trustee  at  an  increased  price,  no  actual 
fraud  being  alleged,  they  must  file  their  bill  within  six  years  after  the 
re-sale,  that  being  the  statutory  bar  to  a  corresponding  legal  right  and 
remedy  (Rev.  Code,  §  2901);  and  if  they  were  infants  when  the  cause  of 
action  in  their  favor  accrued  (Ib.  §2910),  they  must  file  their  bill  within 
three  years  after  attaining  their  majority. — 1  b.  525. 

USURY. 

1.  Who  may  plead. — Usury  is  a  defense  personal  to  the  parties  to  the  con- 
tract, or  their  legal  representatives,  and  can  not  be  set  up  by  an  assignee 
of  the  mortgagor,  when  seeking  a  redemption. — McQuire  v.  Van.  Pelt, 
344. 

VARIANCE.     See  EVIDENCE,  61-67. 

VENDOR  AND  PURCHASER. 

1.  When  purchaser  must  pay  for  lands,  notwithstanding  defect  in  title. — When  a 

large  tract  of  land  is  sold  at  a  specified  price  per  acre,  for  cash  or  its  equiv- 
alent, the  numbers  and  quantity  of  each  parcel  being  described  in  the 
written  contract  and  deed ;  with  an  express  stipulation  that,  on  a  survey 
within  a  specified  time,  at  the  instance  of  either  party,  any  mistake  in 
the  quantity  or  description  of  the  land  is  to  be  corrected,  and  the  pay- 
ment re-adjusted  accordingly  ;  the  purchaser  can  not  be  compelled  to 
pay  for  a  fractional  lot,  which  was  not  mentioned  in  the  contract  or  con- 
veyance, and  to  which  the  vendor  shows  no  title,  except  a  claim  of  pos- 
session long  enough  to  perfect  a  title  under  the  statute  of  limitations ; 
but,  if  he  actually  received  possession  of  the  lot  under  the  contract,  and 
continues  to  hold  it,  he  can  not  refuse  to  pay  for  it  on  account  of  the 
defective  title. — Chapman  v.  Lee's  Adm'r,  616. 

2.  Tender  of  deed,  and  abstract  of  title. — It  is  the  duty  of  the  purchaser  to  pre- 

pare a  deed,  and  tender  it  to  the  vendor  to  be  executed;  and  it  is  the 
duty  of  the  vendor,  when  required,  to  furnish  to  the  purchaser  an  ab- 
stract of  the  title.—  Ib.  616. 

3.  Whether  contract  is  mortgage  or  executory  sale. — Where  a  purchaser  of  lands, 

being  unable  to  complete  his  payments,  borrows  money  for  that  purpose 
from  a  third  person,  to  whom  he  has  the  legal  title  conveyed  by  his 
vendor;  giving  his  notes  for  the  repayment  of  the  money,  and  taking  a 
bond  for  title  on  their  payment,  the  relation  between  the  parties  is  not 
that  of  mortgagee  and  mortgagor,  but  that  of  vendor  and  purchaser. — 
Micou  v.  Ashurst,  607. 

4.  Vendor's  remedies. — A  vendor,  like  a  mortgagee,  after  default,   has  three 

remedies,  and  may  pursue  them  all  concurrently  ;  and  a  court  of  equity 
will  not,  in  the  absence  of  some  special  equity,  restrain  him. —  Ib.  607. 

5.  When  purchaser  can  not  defend  on  account  of  incumbrance  or  defective  title. 

A  purchaser  of  lauds,  remaining  in  undisturbed  possession,  can  not  set 
up  an  incumbrance,  or  a  defect  in  the  title,  in  defense  of  a  suit  to  sub- 
ject them  to  the  payment  of  his  notes  for  the  purchase-monev,  when 
there  is  no  allegation  of  fraud  in  the  sale,  and  the  vendor  is  not  insol- 
vent.— IIiKjhes  v.  Hatchett  &  Trimble,  539. 

6.  Parties  to  bill  to  enforce  vendor's  lien. — An  executory  parol  contract  for  the 

sale  of  laud  is  void  under  the  statute  of  fnufds  (Rev.  Code,  §  1862),  and 
confers  no  rights  on  the  purchaser,  when  none  of  the  purchase-money 
hp.s  been  paid :  consequently,  he  is  neither  a  necessary  nor  a  proper 
party  to  a  bill  filed  by  his  vendor,  against  a  subsequent  purchaser  of 
the  lands,  to  subject  them  to  the.  payment  of  the  purchase-money. — 
Ib.  539. 
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7.  Same;  purchase  of  lands  by  executor. — An  executor,  acting  in  gooi  faith 

and  in  the  exercise  of  a  sound  discretion,  may  purchase  lands  at  a  judi- 
cial sale,  in  order  to  save  a  debt  due  to  the  estate;  and  in  such  case,  the 
lands  being  regarded  simply  as  personalty  in  his  hands,  the  devisees  or 
heirs  are  not  necessary  parties  to  a  bill  filed  by  him  against  a  subse- 
quent purchaser,  to  subject  them  to  the  payment  of  the  purchase- 
money. — Ib.  539. 

8.  Payment  of  purchase-money  to  vendor's  executor,  in  Confederate  currency. — 

Where  lands  were  sold  on  credit  in  July,  1861,  and  the  purchaser  paid 
the  several  notes,  as  they  fell  due  during  the  war,  to  the  vendor's  exe- 
cutor, in  good  faith,  in  Confederate  currency,  the  debt  was  thereby  extin- 
guished ;  and  in  the  absence  of  fraud  or  collusion  between  the  purchaser 
and  the  executor,  the  persons  interested  in  the  vendor's  estate,  whether 
as  heirs,  devisees,  or  creditors,  can  not  assert  a  vendor's  lien  on  the 
land. — McQueen  v.  McQueen,  433. 

9.  Who  is  purchaser  for  valuable  consideration, — When  a  mortgage  is  given  to 

secure  a  debt  presently  contracted ,  or  contracted  on  the  faith  and  promise 
that  it  should  be  given,  the  mortgagee  is  a  bona  fide  purchaser  for  valu- 
able consideration,  and,  as  such,  is  entitled  to  protection  against  equi- 
ties of  which  he  had  no  notice. — Coleman  v.  Smith,  369. 
10.  Same. — When  a  mortgage  is  given  to  secure  the  payment  of  a  pre-existing 
debt,  the  mortgagee'can  not  claim  protection  against  older  equities,  as 
a  bona  fide  purchaser  lor  a  valuable  consideration. — Alexander  v.  Cald- 
well,  517. 

VENUE. 

1.  Sufficiency  of  certified  transcript,  on  change  of  venue. — On  change  of  venue 

in  a  criminal  case  (Rev.  Code,  $§  4209-11),  it  is  not  necessary  that 
the  clerk's  certificate  to  the  transcript  should  be  under  his  seal,  private 
or  official  ;  nor  is  it  any  objection  to  the  transcript,  that  it  is  made  out 
and  certified  by  him  in  the  county  to  which  the  trial  is  removed. — 
Childs  v.  The  State,  25. 

2.  Proof  of  venue. — Where  the  bill  of  exceptions  purports  to  set  out  all  the 

evidence  adduced  on  the  trial,  but  does  not  show  that  the  venue  was 
proved,  the  defendant  may  take  advantage  of  the  omission  by  a  request 
for  a  general  charge  on  the  evidence.  This  is  now  the  established 
practice,  and  the  court  does  not  feel  at  liberty  to  depart  from  it  in  the 
case  of  a  capital  felony,  though  it  would  be  inclined,  if  the  question 
were  new,  to  require  that  the  attention  of  the  primary  court  should  be 
specially  called  to  the  omission . —  S.  C. ,  28. 

3.  Charge  ignoring  venue. — A.  charge  to  the  jury  in  a  criminal  case,  which 

ignores  the  proof  of  venue,  or  withdraws  it  from  the  consideration  of 
the  jury,  is  erroneous. —  Gooden  v.  The  State,  178. 

4.  Proof  of  venue  after  evidence  has  closed. —It  is  discretionary  with  the  court 

below  to  permit  a  witness  to  be  recalled,  for  the  purpose  of  proving  the 
venue,  after  the  evidence  has  closed,  and  during  the  argument  to  the 
jury.— Pond  u.  Tlie  Stale,  196, 

VERDICT.     See  CRIMINAL  LAW,  154-50. 

WARRANT  OF  ARREST. 

1.  Commencement  of  prosecution. — A  warrant  of  arrest,  issued  and  returned  by 

a  proper  officer,  is  the  commencement  of  a  criminal  prosecution  (Rev. 
Code,  §  3954)  within  the  meaning  of  the  statute  of  limitations. — Ross  r. 
Vie  State,  177. 

2.  Form  and  sufficiency  of.— A.  warrant  issued  by  a  justice  of  the  peace,  stat- 

ing in  its  caption  the  State  and  county,  dated,  signed  by  the  justice  with 
the  addition  of  the  letters  "J.  P."  to  his  name,  directed  "to  any  consta- 
ble of  said  county,  "and  commanding  him  to  arrest  and  bring  before 
the  justice  a  certain  person  therein  named,  "to  answer  the  criminal  of- 
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fense  of  larceny,"  is  regular  on  its  face  (Rev.  Code,  §$  3982,  2687),  and 
justifies  the  constable  in  executing  it. — Murphy  v.  Ihe  State,  '1~>-1. 
3.  When  notfundus  ojficio. — A  warrant  of  arrest  does  not  become  fimctus  offi- 
cio,  so  soon  as  the  defendant  is  arrested  under  it,  and  brought  before 
the  magistrate;  if  the  defendant  escapes  from  custody,  he  may.be  pur- 
sued by  the  constable,  and  re-arrested  under  the  warrant,  without  any 
new  process.— 1 b.  262. 

WITNESS. 

1.  Prior  declarations  of  witness;  admissibilily  of,  as  corroboratory. — Declara- 

tions, verbal  or  written,  made  by  a  witness  out  of  court,  are  not  admis- 
sible in  corroboratioa  of  his  testimony  on  the  trial. — Childs  v.  The 
State,  25. 

2.  Competency  of  wife  as  witness  for  husband's  co-defendant. — Where  several 

defendants  are  jointly  indicted  and  tried,  the  wife  of  one  of  them  is  not 
a  competent  witness  for  the  others. — Ib.  '25. 

3.  When  witness  may  testify  to  character. — A  person  who  says  that  he  knows 

the  character  of  a  witness,  "but  never  heard  his  character  discussed,"  is 
competent  to  testify  in  reference  to  it.— S.  C.,  28. 

4.  Same. — A  witness  may  be  competent  to  testify  as  to  the  character  of  a  per- 

son in  the  neighborhood  in  which  he  lives,  although  he  has  never  heard 
it  discussed;  but,  if  he  says  he  "does  not  know  his  general  reputation 
in  the  neighborhood,"  although  he  has  known  him  all  his  life,  he  is  not 
competent  to  testify  as  to  his  character. — Iladley  v.  The  State,  31. 

5.  Proof  of  fierce  character  or  temper  of  dog. — The  rule  applicable  to  the  proof 

of  general  character,  does  not  extend  to  proof  of  the  fierce  temper  or 
disposition  of  a  dog;  a  witness  may  testify,  from  his  own  knowledge  and 
observation,  that  a  dog  is  fierce,  and  inclined  to  bite,  although  his  fierce- 
ness may  not  have  become  notorious,  or  generally  known  in  the  neigh- 
borhood.— Mattison  v.  The  State,  224. 

6.  Leading  questions  to  witness  ;  what  is  revisable.  —  In  the  examination  of  wit- 

nesses, the  form  and  manner  of  interrogating  them  must  be  left,  in  a 
great  degree,  to  the  discretion  of  the  presiding  judge;  and  the  allowance 
by  him  of  a  leading  question  is  not  revisable  on  error.  — Hinds  v.  The 
State,  145. 

7.  Form  of  question  and  answer,  as  to  state  of  feeling  between  witness  and  ac- 

cused.—On  a  trial  for  arson,  the  prosecutor  may  be  asked,  "what  was 
the  state  of  feeling  between  you  and  the  accused  at  the  time  of  the  burn- 
ing;" and  he  may  answer,  "that  it  was  not  good."  There  is  nothing  ob- 
jectionable in  the  form  of  either  the  question  or  the  answer. — Ib.  14C. 

8.  Proof  of  confession,  or  conversation,  by  witness  who  remembers  part  only. — 

When  a  witness,  testifying  to  a  conversation  or  confession,  admits  that 
he  can  not  recollect  all  that  was  isaid  at  the  time,  this  is  no  reason  for 
rejecting  his  testimony  entirely.— Pond  v.  The  State,  196. 

9.  Disqualification  of  witness  on  ground  of  infamy. — At  common  law,  a  person 

was  rendered  incompetent  to  testify  as  a  witness,  by  a  conviction  and 
sentence  for  arson;  but,  if  the  common-law  rule  prevails  here,  a  person 
is  not  brought  within  it,  who  is  only  shown  to  have  been  convicted  of 
the  statutory  offense  of  "arson  in  the  third  degree"  (Eev.  Code,  §  36991, 
which  might  not  be  arson  at  common  law. — Harrison  v.  The  Stale,  '239. 

10.  To  ichat  witness  may  testify. — A  witness,  well  acquainted  with  the  habits 

of  the  person  to  whom  liquor  was  sold  by  the  defendant,  may  testify  that 
he  is  a  man  "q/  intemperate  habits,"  but  not  that  he  in  "of  known  intem- 
perate habits."  '  (Overruling  Stanley  &  Elliot  v  The  Sta1e,'-26  Ala.  2(J.) 

11.  Same.— A.  witness,  testifying  as  to  the  destruction  of  a  steunboat  and  her 

cargo  by  fire,  may  state  that  "all  the  cotton  under  the  boiler-deck  was 
protected  from  the  weather,  and  from  sparks;"  when  the  context  shows 
that  the  word  protected  was  used  as  the  synonym  of  covered,  the  expres- 
sion is  not  the  statement  of  an  opinion  or  inference.  —  Grey's  Executor  i>. 
Mobile  Tr.  Company,  387. 

12.  Charge  as  to  credibility  of  witness  impeached  or  contradicted. — A  charge  asked 
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in  a  criminal  case,  in  these  words:  "The  testimony  of  a  witness  for  the 
prosecution,  who  is  shown  to  be  unworthy  of  credit,  is  not  sufficient  to 
'  justify  a  conviction,  without  corroborating  evidence;  and  such  corrobo- 
rating evidence,  to  avail  anything,  must  be  a  fact  tending  to  show  the 
guilt  of  the  defendant,'' — asserts  a  correct  legal  proposition. — Purter  v. 
1  he  State,  95. 
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